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(Changes in Power Line Regulations) 


MAY 10, 1955 


House or REPRESENTATIVES, 
SUBCOMMITTEE ON PusLic WorkKS AND RESOURCES 
OF THE COMMITTEE ON GOVERNMENT OPERATIONS, 
Washington, D.C. 

The subcommitee met, pursuant to notice, at 10: 05 a. m., room 1501, 
New House Office Building, Representative Earl Chudoff presiding. 

Members present: Representatives Chudoff, Jones, Moss, and Hoff- 
man, 

Also present: Arthur Perlman, staff director, and James A. Lani- 
gan, subcommittee counsel. 

Mr. Cuuporr. The subcommittee will be called to order. 

I want to make an opening statement as to what we intend to accom- 
plish by these hearings. 

The Subcommittee on Public Works and Resources is very much 
concerned with the manner in which the Department of the Interior 
and other Federal agencies are carrying out the power policies estab- 
lished by Congress. Various Federal laws give a preference right in 
Federal power to municipalities, public bodies, and REA coopera- 
tives. Federal agencies are directed to encourage the widest possible 
use of federally generated power at low rates. The magnitude and 
importance of the power system established under these laws is illus- 
trated by the fact that in the fiscal year 1954, the Department of the 
Interior sold over 461% billion kilowatt-hours of electric power, pro- 
ducing sales revenues of $108,772,975. This does not include power 
produced by the TV A or by REA cooperatives. 

The advantages the country has received from the program are mat- 
ters of common knowledge. Farmers throughout the Nation have 
benefited economically and otherwise because of this inexpensive, effi- 
cient power; great cities have grown with its aid, and the Pacific 
Northwest and Tennessee Valleys have been transformed to areas of 
humming activity. I think it is safe to say that without the far- 
sighted vision of Congress and the able men who have executed its 
policies these changes would still be years in the future and the eco- 
nomic benefits and prosperity which the people in many parts of the 
country have received as a result of Federal power would not have 
been possible. 

Do the policies and actions of the present administration threaten 
to halt or even reverse this magnificent achievement? Are the direc- 
tives of Congress being ignored? Are our natural resources which 
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constitute the peoples’ heritage being given away without even the 
benefit of the proverbial mess of pottage ? 

These are grave questions. They ure questions which this subcom- 
mittee will explor e thoroughly. Today the subcommittee will inquire 
into the manner in which the Under Secretary of the Interior abol- 
ished certain regulations of the Interior Department and changed 
others. The abolished regulations afforded a means whereby ‘the 
Government could utilize the idle, unused ¢ ‘apacity of privately owned 
powerlines crossing public lands to bring cheap Government power 
to statutory preference right customers. The regulation was designed 
to carry out the policies established by Congress without a wasteful 
and expensive duplication of facilities. These changes and the way in 
which they came about are important in themselves and significant 
for the ric 

Before we start, I wish to state that each witness at this hearing 
is appearing as a result of a request of the subcommittee. 

Now, we are going to call as our first witness Mr. C. Girard David- 
son, former Assistant Secretary of the Interior. 

Mr. Davidson, would you please take this seat here? 

Mr. Horrman. And, Mr. Chairman, before you proceed, I would 
like to put in the record a statement that there is no regular member 
of the subcommittee on the minority side present. I just came in and 
we have another subcommittee meeting over in the caucus room, I 
understand, having to do with the Hoover Commission which I must 
attend. 

T notice there are 16 individuals here; whether they are all wit- 
nesses or not I do not know. 

How many witnesses have you? 

Mr. Cuuporr. We have five witnesses. 

We are not going to hear all of them today. 

I might say this to you, Mr. Hoffman: It is my plan to take Mr. 
Davidson, who has a prepared statement, who is going to read that 
to the committee this morning—and we will send to each member of 
the subcommittee’s offices a copy of that prepared statement so they 
can have it to study—and at 2: 30 this afternoon, we are going to come 
back for questions, as far as Mr. Davidson is concerned, at which time 
the minority will have an opportunity to fully examine him and cross- 
examine him and do anything that they care to. I spoke to Mr. Knox, 
who was at the other subcommittee meeting—pardon me, I spoke to 
Mr. Jonas- 

Mr. Horraan. Mr. Knox has a broken ankle. 

Mr. Cuvporr. Mr. Jonas is at the other meeting, and said that he 
had no objection to our going ahead and that he would be here this 
afternoon. Mr. Minshall said he would be here, but he is going to ap- 
pear before another committee. 

T felt, in view of the fact that Mr. Davidson had volunteered to come 
before the committee and is working under pressure of time in that he 
has to leave, I understand, for South America 

Mr. Preruman. He has to go back to Portland. 

Mr. Cuvpvorr. Portland, Oreg., where he practices law at the pres- 
ent; that if we took his statement, we could save some time and give 
the minority, naturally, a chance to examine him this afternoon. 
If you object to that, we certainly will recess until this afternoon 
at 2:30. 
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Mr. Horrman. No, no. I am not going to object so as to take the 
time of these witnesses. I wanted the record to show that the mi- 
nor ity is not repr esented exc ept as I am here tempor ar ily; 5 and I am 
not finding fault with the way in which you are conduc ting your hear- 
ings, but I would like to have an opportunity to examine w hoever pre- 
pared this statement as to some of the things in it. I would like to ask 
some questions on that. 

Mr. Cuuporr. You can examine whoever prepared the statement. 

Mr. Horrman. Who prepared the statement ‘ 

Mr. Cuuporr. Mr. Lanigan and Mr. Perlman. 

Mr. Horrman. I want to ask them a few questions on that because 
of the implications, that are carried in it. Then, I can be excused 
to go to the other hearing in a few minutes. 

Mr. Cuuporr. You can feel free to go ahead and ask any questions 
you might care to, Mr. Hoffman. 

Mr. Jonrs. Mr. Chairman, can we withhold the ex: umining of the 
staff members ? 

Mr. Horrman. Sure, at your convenience, the convenience of the 
committee and the chairman. 

Mr. Cuuporr. I want to state for the record that this statement is 
my statement but it was prepared finally by the staff director; but it 
is not the staff director’s statement—it is my statement. I did not 
prepare it by myself. It was prepared with Mr. Lanigan’s and Mr. 
Perlman’s help. They had made the investigation; it was necessary 
for them to go over certain facts with me in order to prepare for this 
hearing ; and this statement is my statement and not the staff director’s 
or the counsel’s statement; and I take full responsibility for what 
is in it. 

Mr. Horrman. That I understand, and I am not at all critical. I 
realize that you are busy, just the same as all of us are, and we have to 
depend to a certain extent upon information received from others. 

Mr. Cuuporr. Any facts in that statement are based on definite facts 
that will be brought out in the hearings later on, and this statement is 
not made for the purpose of trying to criticize anybody. This com- 
mittee only wants to get the facts, “and if the present regulations are 
good regul: ations, cert: ainly we will recommend that they be kept; and 
if they are not good regulations and they are doing things that the 
committee in its “judgment feels should not be done, certainly we will 
make recommendations that they should not be kept. 

Mr. Moss. Mr. Chairman, I would like, at this point, to compliment 
the chairman on a most excellent statement and one with which I find 
myself in complete agreement. 

Mr. Cuuporr. Thank you, Mr. Moss. 

Mr. Horrman. And my statement was made partly because two 
other subcommittees are pursuing the same type of inquiry. 

Mr. Cuuporr. You mean subcommittees of other committees ? 

Mr. Horrman. Subcommittees of our Committee on Government 
Operations. 

Mr. Cuuporr. On power ? 

Mr. Horrman. Not necessarily on power, but on the proposition 
that the—for instance, here, “Do the policies and actions of the present 
administration threaten to halt or even reverse this m: ignificent 
achievement? Are our natural resources which constitute the peoples’ 
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heritage being given away without even the benefit of the proverbial 


mess of pottage ¢” 


That is more political than it is 





Mr. Cuvuporr. It is not intended to be political, Mr. Hoffman. 

Mr. Horrman. Pardon me, I will just quit. 

Mr. Cuuporr. As chairman of this subcommittee I think it is my 
duty to look into those things if I feel they need looking into. 

Mr. Horrman. That is your prerogative. There seems to be a 
concerted drive on by subcommittees of the Committee on Government 
Operations to discredit the administration, for political purposes. 


Mr. Cuuporr. Will you proceed ¢ 


Mr. Lanican. Will you state your name and address, please ? 


Mr. Davinson. C. Girard Davidson. 


land, Oreg. 


I am an attorney from Port- 


Mr. Laniean. Will you tell us what your former connection with 
y ’ 


the ee of the Interior was? 
Avipson. I was General Counsel of the Bonneville Power Ad- 


Mr. 


ministration, and from 1946 to 1950 Assistant Secretary of the De- 


partment of the Interior. 


Mr. Lanican. The Subcommittee on Public Works and Resources 
has requested you to come here today to testify on the effect and im- 
portance of a change in certain regulations of the Department of the 
Interior which were promulgated on August 11, 1954. 

The Legislative Reference Service has prepared a comparative draft 
of the regulations as they stood before and after the August 11 change, 
which, with the chairman’s permission, we will enter as exhibit A of 


this hearing. 
(Exhibit A is as follows :) 


EXHIBIT A 


THE LIBRARY OF CONGRESS, 
Legislative Reference Service. 


Pusiic LANDS: INTERIOR 


Miscellaneous amendments to general regulations applicable to rights-of-way 
other than for railroad purposes and for logging roads on the Oregon and Cali- 


fornia and Coos Bay revested lands 


CODE OF FEDERAL REGULATIONS, TITLE 43, PART 244 


(Comparison of present text with text prior to August 11, 1954) 


PROVISIONS BEFORE 1954 AMENDMENTS 


(Federal Register, vol. 17, pp. 5897— 
5904) 


1. § 244.6 Documents which must ac- 
company application—(a) Maps. * * * 

(1) The scale should be 2,000 feet to 
the inch for rights-of-way for such 
structures as canals, ditches, pipelines, 
and transmission lines and 1,000 feet to 
the inch for rights-of-way for reservoirs, 
except where a larger scale is required 
to represent properly the details of the 
proposed developments, in which case 
the scales should be 1,000 feet to the 
inch and 500 feet to the inch, respec- 
tively. 


PROVISIONS AS AMENDED AUGUST, 1954 


(Federal Register, vol. 19, pp. 5178- 
5179) 


1. § 244.6 Documents which must ac- 
company application—(a) Maps. * * * 

(1) The scale should be 2,000 feet to 
the inch for rights-of-way for such 
structures as canals, ditches, pipelines, 
and transmission lines and 1,000 feet to 
the inch for rights-of-way for reser- 
voirs, except where a larger scale is re- 
quired to represent properly the details 
of the proposed developments, in which 
case the scales should be 1,000 feet to 
the inch and 500 feet to the inch re- 
spectively. For electric transmission 


lines having a nominal voltage of less 
than 33 kv. map scales may at option 
of the applicant be 5,280 feet to the inch. 
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2. $244.8 Commencement of con- 
struction work in advance of approval 
of right-of-way trespass. * * * 

(b) Any grant of advance permission 
is solely for the convenience of the ap- 
plicant and is not a commitment by the 
Department that a right-of-way will be 
approved. The Department's authority 
in acting on a right-of-way application 
is not restricted in any way by the grant 
of advance permission or any require- 
ments laid down in such grant of per- 
mission and the Department [without 
limitation] may impose additional or 
different requirements as conditions 
precedent to the approval of the right- 
of-way. A grant of advance permission 
is revocable at will, and the grantee as- 
sumes all the risk of operating under 
such permission. 


244.9 Terms and conditions. 


3. § 
* *& * 

(a) To comply with [existing and 
future regulations and] State and Fed- 
eral laws applicable to the project for 
which the right-of-way is approved, and 
to the lands which are included in the 
right-of-way. 


* * o* * * 


(h) To comply with such other spe- 
cified conditions with respect to the 
occupancy and use of the lands as may 
be found by the agency having supervi- 
sion of the lands to be necessary as a 
condition to the approval of the right- 
of-way in order to render its use com- 
patible with the public interest. 


* * * * * 


(1) That the allowance of the right- 
of-way shall be subject to the express 
condition that the exercise thereof will 
not interfere lin any way] with the 
management, administration, or dis- 
posal by the United States of the lands 
affected thereby, and that he agrees and 
consents to the occupancy and use by 
the United States, its grantees, permit- 
tees, or lessees of any part of the right- 
of-way not actually occupied by the 
project, for necessary operations in- 
cident to such management, administra- 
tion, or disposal. 


(m) That there are reserved rights- 
of-way for reservoirs, dams, and other 
works which may thereafter be con- 
structed for the development of hydro- 
electric power or irrigation, under au- 
thority of the United States, and that 
the use of the right-of-way for the pur- 
pose authorized shall be discontinued 
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PROVISIONS AS AMENDED AUGUST, 1954 


2. §244.8 Commencement of con- 
struction work in advance of approval 
of right-of-way; trespass, * * * 

(b) Any grant of advance permission 
is solely for the convenience of the ap- 
plicant and is not a commitment by the 
Department that a right-of-way will be 
approved. The Department’s authority 
in acting on a right-of-way application 
is not restricted in any way by the 
grant of advance permission or any re- 
quirements laid down in such grant of 
permission and the Department may im- 
pose additional or different require- 
ments, within the scope of the appli- 
cable statute and lawful regulations 
thereunder, as conditions precedent to 
the approval of the right-of-way. A 
grant of advance permission is revoc- 
able at will, and the grantee assumes 
all the risk of operating under such 
permission. 

3. § 244.9 
x * * 

(a) To comply with State and Fed- 
eral laws applicable to the project for 
which the right-of-way is approved, and 
to the lands which are included in 
the right-of-way, and lawful existing 
regulations thereunder. 


Terms and conditions. 


* 2 oe * * 


(h) To comply with such other spec- 
ified conditions, within the scope of the 
applicable statute and lawful regula- 
tions thereunder, with respect to the 
occupancy and use of the lands as may 
be found by the agency having super- 
vision of the lands to be necessary as 
a condition to the approval of the right- 
of-way in order to render its use com- 
patible with the public interest. 


* x - * + 


(1) That the allowance of the right- 
of-way shall be subject to the express 
condition that the exercise thereof will 
not unduly interfere with the manage- 
ment, administration, or disposal by 
the United States of the lands affected 
thereby, and that he agrees and con- 
sents to the occupancy and use by the 
United States, its grantees, permittees, 
or lessees of any part of the right-of- 
way not actually occupied or required 
by the project, or the full and safe 
utilization thereof, for necessary opera- 
tions incident to such management, ad- 
ministration, or disposal. 

(m) That the right-of-way herein 
granted shall be subject to the express 
covenant that it will be modified, 
adapted, or discontinued if found by 
the Secretary to be necessary, without 
liability or expense to the United States, 
so as not to conflict with the use and 
occupancy of the land for any author- 
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without liability or expense to the 
United States when found by the Secre- 
tary to be in conflict with such power 
or irrigation works.’ 

4. § 244.21 Payment required ; excep- 
tions; default; revision of charges. 

(a) [Unless a higher rate is pre- 
scribed in the approval of the right-of- 
way,] the charge for use and occupancy 
of public and reservation lands for 
rights-of-way for telephone, telegraph, 
and power transmission lines, water- 
pipe lines, ditches or canals under the 
act of February 15, 1901 (31 Stat. 790; 
43 U. S. C. 959); telephone, telegraph, 
and power transmission lines under the 
act of March 4, 1911 (36 Stat. 1253; 43 
U. S. C. 961) ; tramroads under the act 
of January 21, 1895 (28 Stat. 685; 43 
U. S. C. 956); oil and gas pipe lines 
under section 28 of the Mineral Leasing 
Act of February 25, 1920 (41 Stat. 449), 
as amended August 21, 1935 (49 Stat. 
678; 30 U. S. C. 185); and waterpipe 
lines, ditches, flumes, tunnels, or canals 
under section 4 of the act of February 1, 
1905 (33 Stat. 628; 16 U. S. C. 524), 
shall be at the rate of five dollars ($5) 
per mile or fraction thereof per calen- 
dar year or fraction thereof for rights- 
of-way not over 100 feet in width and 
one dollar ($1) per mile or fraction 
thereof for each additional 20 feet or 
fraction thereof in width. 

7 * * * * 

(f) At any time not less than five 
years after either the approval of the 
right-of-way or the last revision of 
rental charges thereunder, the regional 
administrator may review such charges 
and impose such new charges as [he 
may decide to] be reasonable and prop- 
er commencing with the ensuing 
calendar year. 

5. § 244.41 Applications which may 
be submitted under the acts of February 
15, 1901, and March 4, 1911. 

(a) All applications [for rights-of- 
way for purposes specified in the act of 
February 15, 1901, must be submitted 
thereunder, except that] where it is 
sought to acquire a right-of-way for the 
main purpose of irrigation, as contem- 
plated by sections 18 to 21 of the act 
of March 3, 1891 (26 Stat. 1101; 43 
U. S. C. 946-949), and section 2 of the 
act of May 11, 1898 (30 Stat. 404; 438 
U. S. C. 951), [the application] must 
be submitted under the 1891 and 1898 
acts, in accordance with the applicable 
regulations in this part. 

6. § 244.43 Transmission lines. * * * 

(b) A deseription of the transmis- 
sion line of which the line for which a 


1 Not susceptible of line by line comparison. 
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ized works which may be hereafter con- 
structed thereon under the authority of 
the United States.’ 


4. § 244.21 Payment required; ex- 
ceptions; default; revision of charges. 

(a) The charge for use and occu- 
panecy of public and reservation lands 
for rights-of-way for telephone, tele- 
graph, and power transmission lines, 
water pipelines, ditches, or canals under 
the act of February 15, 1901 (31 Stat. 
790: 43 U. S. C. 959); telephone, tele- 
graph, and power transmission lines 
under the act of March 4, 1911 (36 Stat. 
1253: 48 U. S. C. 961); tramroads un- 
der the act of January 21, 1895 (28 
Stat. 635; 43 U. S. C. 956) ; oil and gas 
pipelines under section 28 of the Min- 
eral Leasing Act of February 25, 1920 
(41 Stat. 449), as amended August 21, 
1935 (49 Stat. 678; 30 U. S. C. 185) ; 
and water pipelines, ditches, flumes, 
tunnels, or canals under section 4 of the 
act of February 1, 1905 (33 Stat. 628: 
16 U. S. C. 524), shall be at the rate of 
five dollars ($5) per mile or fraction 
thereof per calendar year or fraction 
thereof for rights-of-way not over 100 
feet in width and one dollar ($1) per 
mile or fraction thereof for each addi- 
tional 20 feet or fraction thereof in 
width. 


* * * * + 


(f) At any time not less than five 
years after either the approval of the 
right-of-way or the last revision of 
rental charges thereunder, the regional 
administrator, after reasonable notice 
and opportunity for hearing, may re- 
view such charges and impose such new 
charges as may be reasonable and prop- 
er commencing with the ensuing cal- 
endar year. 

5. § 244.41 Applications which may 
be submitted under the acts of February 
15, 1901, and March 4, 1911. 

(a) All applications where it is sought 
to acquire a right-of-way for the main 
purpose of irrigation, as contemplated 
by sections 18 to 21 of the act of March 
3, 1891 (26 Stat. 1101; 483 U. S. C. 946— 
949), and section 2 of the act of May 
11, 1898 (30 Stat. 404: 43 U. S. C. 951), 
must be submitted under the 1891 and 
1898 acts, in accordance with the 
applicable regulations in this part. 


6. § 244.483 Transmission lines. * * * 
(b) A description of the transmis- 
sion line of which the line for which a 
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right-of-way is requested forms a part, 

giving in reasonable detail the points 
between which it will extend, its char- 
acteristics and purpose. There must 
also be included a statement as to the 
voltage for which the line is designed 
and at which it is to be operated initial- 
ly, and a statement as to whether it is to 
serve a single customer, or a number of 
customers, or is intended to transmit 
power solely for the applicant’s use. 
If the line is to serve a single customer 
or is for the applicant's own use, the na- 
ture of such use must be given (such as 
airway beacon, coal mine, and irrigation 
pumps). [If the line is to have a nom- 
inal voltage of 33 kv or over, the appli- 
cation should include a one-line dia- 
gram of the proposed line and the im- 
mediate interconnecting facilities in- 
cluding power plants and substations, a 
power flow diagram for proposed line 
and connecting major lines showing 
conditions under normal use, and typi- 
cal structure drawings of proposed line 
showing construction dimensions and 
list of materials. ] 

7. § 244.43 Transmission lines. * * * 

[(c) A Statement as to the distance 
from the nearest transmission or dis- 
tribution lines of any other person, cor- 
poration, association, municipality, or 
other agency engaged in the sale of 
power, or a statement that there are 
no such lines existing or contemplated 
within 10 miles of any part of the trans- 
mission line of which the line for which 
a right-of-way is requested forms a 
part. | 

8. § 24444 Terms and conditions. 
* * * 

(b) To make provision, or bear the 
reasonable cost (as may be determined 
by the Secretary) of making provision 
for avoiding inductive interference be- 
tween any project transmission line or 
other project works constructed. oper- 
ated, or maintained by him on the ap- 
proved right-of-way, and any radio in- 
stallation, telephone line, or other com- 
munication facilities existing when the 
right-of-way is authorized, or any such 
installation, line, or facility thereafter 
constructed and operated by the United 
States or any agency thereof. This pro- 
vision shall not relieve him from any re- 
sponsibility or requirement which may 
he imposed by other lawful authority 
for avoiding or eliminating inductive 
interference.’ 

9 § 24444 Terms and conditions. 
** * 

l(c) That the transmission line for 
which the right-of-way is authorized 


* Not susceptible of line-by-line comparison. 


‘ 
* * * 
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right-of-way is requested forms a part, 
giving in reasonable detail the points 
between which it will extend, its char- 
acteristics and purpose. There must 
also be included a statement as to the 
voltage for which the line is designed 
and at which it is to be operated initial- 
ly, and a statement as to whether it is 
to serve a single customer, or a number 
of customers, or is intended to transmit 
power solely for the applicant’s use. If 
the line is to serve a single customer or 
is for the applicant’s own use, the na- 
ture of such use must be given (such as 
airway beacon, coal mine, and irriga- 
tion pumps). 


7. § 244.43 Transmission lines. *-* * 
[Deleted. ] 


8. § 24444 Terms and conditions. 
* * * 

(b) Neither the privilege nor the 
right to occupy or use the lands for the 
purpose authorized shall relieve him of 
any legal liability for causing inductive 
or conductive interference between any 
project transmission line or other proj- 
ect works constructed, operated, or 
maintained by him on the _ servient 
lands, and any radio installation, tele- 
phone line, or other communication 
facilities now or hereafter constructed 
and operated by the United States or 
any agency thereof.’ 


. § 24444 Terms and conditions 


Deleted. ] 
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shall not be used for the transmission 
of any power generated otherwise than 
by and at the connecting generating 
plant until the regional administrator 
shall have given written authority for 
such use and then only on the terms 
and conditions expressed in such writ- 
ten authority. 

(d) To allow the Department of the 
Interior, in the case of a right-of-way 
applied for on or after October 14, 1948, 
and covering a right-of-way for an 
electrical transmission line having a 
nominal voltage of 33 kv or more, to 
utilize for the transmission of electrical 
power any surplus capacity of the line 
in excess of the capacity needed by the 
holder of the right-of-way (subse- 
quently referred to in this paragraph as 
“holder’’) for the transmission of elec- 
trical power in connection with the 
holder’s operations, or to increase the 
capacity of the line at the Department’s 
expense and to utilize the increased 
eapacity for the transmission of elec- 
trical power. Utilization by the De- 
partment of surplus or increased ca- 
pacity shall be subject to the following 
terms and conditions: 

(1) When the Department desires to 
utilize surplus capacity thought to ex- 
ist in a line, notification will be given 
to the holder, and the holder shall fur- 
nish to the Department within 30 days 
a certificate stating whether the line 
has any surplus capacity not needed by 
the holder for the transmission of elec- 
trical power in connection with the 
holder’s operations, and, if so, the ex- 
tent of such surplus capacity. 

(2) In order to utilize any surplus 
capacity certified by the holder to be 
available, or any increased capacity 
provided by the Department at its 
own expense, the Department may in- 
terconnect its transmission facilities 
with the holder’s line in a manner con- 
formable to approved standards of 
practice for the interconnection of 
transmission circuits. 

(3) The expense of interconnection 
will be borne by the Department, and 
the Department will at all times provide 
and maintain adequate switching, relay- 
ing, and protective equipment so as to 
insure that the normal and efficient op- 
eration of the holder's line will not be 
impaired. 

(4) After any interconnection is 
completed, the holder shall operate and | 
maintain his line in good condition: , 
and, except in emergencies, shall main- 
tain in a closed position all connections 
under the holder's control between the 
holder's line and the interconnecting 
facilities provided by the Department. 
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(5) The interconnected power sys- 
tems of the Department and the holder 
will be operated in parallel. 

(6) The transmission of electrical 
power by the Department over the 
holder’s line will be effected in such 
manner and quantity as will not inter- 
fere unreasonably with the holder’s use 
and operation of the line in accordance 
with the holder’s normal operating 
standards, except that the Department 
shall have the exclusive right to utilize 
any increased capacity of the line which 
has been provided at the Department’s 
expense. 

(7) The holder will not be obligated 
to allow the transmission over his line 
by the Department of electrical power 
to any person receiving service from 
the holder on the date of the filing of 
the application for a right-of-way, other 
than persons entitled to statutory pref- 
erence in connection with the distribu- 
tion and sale of electrical power by the 
Department. 

(8) The Department will pay to the 
holder an equitable share of the total 
monthly cost of maintaining and oper- 
ating the part of the holder’s line util- 
ized by the Department for the trans- 
mission of electrical power, the payment 
to be an amount in dollars represent- 
ing the same proportion of the total 
monthly operation and maintenance 
cost of such part of the line as the 
maximum amount in kilowatts of the 
power transmitted on a scheduled basis 
by the Department over the holder’s 
line during the month bears to the 
total capacity in kilowatts of that part 
of the line. The total monthly cost may 
include interest and amortization, in 
accordance with the system of accounts 
prescribed by the Federal Power Com- 
mission, on the holder’s net total in- 
vestment (exclusive of any investment 
by the Department) in the part of the 
line utilized by the Department. 

(9) If, at any time subsequent to a 
certification by the holder that surplus 
capacity is available for utilization by 
the Department, the holder needs for 
the transmission of electrical power in 
connection with its operations the whole 
or any part of the capacity of the line 
theretofore certified as being surplus to 
its needs, the holder may modify or re- 
voke the previous certification by giv- 
ing the Secretary of the Interior 30 
months’ notice, in advance, of the 
holder's intention in this respect. 
After the revocation of a certificate, 
the Department's utilization of the par- 
ticular line will be limited to the in- 
creased capacity, if any, provided by 
the Department at its expense. 
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(10) If, during the existence of the 
right-of-way, the holder desires recip- 
rocal accommodations for the trans- 
mission of electrical power over the 
interconnecting system of the Depart- 
ment to its line, such reciprocal ac- 
commodations will be accorded under 
terms and conditions similar to those 
prescribed in this paragraph with re- 
spect to the transmission by the 
Department of electrical power over the 
holder's line. 

(11) The terms and conditions pre- 
scribed in this paragraph may be modi- 
fied at any time by means of a supple- 
mental agreement negotiated between 
the holder and the Secretary of the 
Interior or his designee. ] 

MARGARET FENNELL, 
American Law Division. 
APRIL 20, 1955. 


Mr. Lanican. The changes relate to, among other things, the con- 
ditions which were imposed upon utilities which sought rights of way 
across public lands for power lines. Of particular interest. at this 
hearing is the elimination of paragraph 244.44 (d) of title 48, Code 
of Federal Regulations. 

The committee in its letter asked you to be prepared to testify 
regarding the purpose and need for the regulation and its relation 
to a sound public power program. 


Could you give us your views on that point? 


STATEMENT OF C. GIRARD DAVIDSON, FORMER ASSISTANT 
SECRETARY OF THE INTERIOR, PORTLAND, OREG. 


Mr. Davipson. I am very happy to be here today in response to 
your invitation. 

I understand that your committee is studying the effects of certain 
policy changes by the present administration upon the operation of 
the Federal ] power program. 

Mr. Cuvuporr. Mr. Davidson, one of the hazards of this occupation 
is the possibility of quorum calls and rollealls during the time that 
we are in session. 

In view of the fact that the bells have just rung again for quorum 
call, I feel that inasmuch as Mr. Hoffman has raised the question of 
the minority not having an opportunity to be present, with your per- 
mission I think we ought to recess until 2: 30 this afternoon, at which 
time we hope that we will have representatives of the minority who, 
I think ened to hear your statement rather than read it in their offices. 

Mr. Jones. I agree with you, Mr. Chairman, because there would be 
no satisfaction in trying to come back here and piecemeal this very 
important statement that Mr. Davidson has prepared. I read it with 
great interest and I feel that there should not be a series of interrup- 
tions = disconcert the presentation of his testimony. 

Mr. Cuuporr. If there is no objection, we will recess until 2:30 
this sacar 

(Whereupon, at 11:05 a. m. the subcommittee adjourned to recon- 
vene at 2:30 of the same day.) 
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Members present: Representatives Chudoff (presiding), Jones, 
Moss, and Minshall. 

Also present: Arthur Perlman, staff director, and James A. Lani- 
gan, subcommittee counsel. 

Mr. Cuvuporr. The subcommittee will come to order. 

Mr. Lanican. Just before we resume, I would like to read sum- 
mary of the regulation in question which was made by Judge Bastian 
in the case of Jdaho Power Company v. Chapman, merely for the sake 
of putting in the record a brief summary of the regulation, and I will 
ask Mr. Davidson if he thinks this is a fair statement. 

This is a finding of fact, No. 5, in the case which I mentioned. 










Section 245.21 (v)— 
which was renumbered “244.44 (d)”— 


provides generally that upon certification by any permittee that excess capacity 
exists in any transmission line constructed over lands included in the permit, the 
Department of the Interior of the United States will be allowed to utilize such 
excess capacity for transmission of its electric power. The regulation also pro- 
vides that if no excess capacity is certified, the existing capacity of the line may 
be increased at the Government’s expense and the increased capacity utilized by 
the Department of the Interior. This regulation further provides (a) that all 
interconnections will be made in a manner conformable to approved standards of 
practice, (b) that all expenses of interconnection will be borne by the Department, 
(c) that transmission of electrical power by the Department will be effected in a 
manner that will not interfere unreasonably with the permittee’s operation of 
the line, (d) that the permittee will not be obligated to allow transmission over 
its lines by the Department of electrical power to any person receiving services 
from the permittee on the date of filing the application for a permit, other than 
persons entitled to statutory preference, (e) that the Department will pay an 
equitable share of the monthly cost of maintaining and operating that part of 
the line utilized by the Department, (f) that upon 30 months’ notice the right to 
use excess capacity may be revoked, and, (g) that reciprocal accommodations 
shall be made for transmission of electrical power of the permittee’s over the 
interconnecting system of the Department. 


Do you think that is a fair statement of the regulation in question ¢ 

Mr. Davipson. Yes; I think it is an excellent statement of the sub- 
stance of the regulation. 

Mr. Lanican. Would you proceed with the statement which you 
were making at the time the committee recessed? [think you might as 
well start at the beginning. 

























FURTHER STATEMENT OF C. GIRARD DAVIDSON, FORMER ASSIST- 
ANT SECRETARY OF THE INTERIOR, PORTLAND, OREG. 


Mr. Davinson. Well, at the time we recessed I merely called atten- 
tion to the fact that I was res ponding to the committee’s request that 
I appear and discuss this regulation and its relation to the Federal 
public-power program. 

I wish to make it clear at the outset that it has been nearly 5 years 
since I entered private practice of law after having held the position 
of Assistant Secretary of the Interior in the previous administration. 

The remarks that I make here will be based on my not infallible 
recollection since I have not had access to the Interior files of that 
period. 
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There have been basic changes of direction by the present adminis- 
tration in Federal power policy which constitute, in my opinion, de- 
partures from law and established basic policy and are contrary to the 
national interest. 

Mr. Chairman, in your letter of May 4 you requested that I give the 
background of former regulation 43 CFR 244.44 (d) as well as its 
relationship to a sound public-power program. 

It is my recollection that this regulation was promulgated as the 
result of a situation that came to our attention from the State of 
Idaho. In the southeast corner of that State, in northwest Utah and 
Wyoming and in southwest Montana are phosphate beds on public 
lands that contain over 60 percent of our Nation’s supply of that 
mineral which is so important in our agricultural economy. How- 
ever, in spite of the large quantities and the high quality of these de- 
posits, they were providing less than 5 percent of the country’s sup- 
ply. Farmers in Idaho and the Northwest paid $30 to $70 per ton 
more for phosphate fertilizer than farmers in the Tennessee Valley 
where smaller phosphate deposits were being developed with low-cost 
TVA power. To promote the utilization of these deposits, the Buerau 
of Reclamation and Bonneville Power Administration prepared and 
submitted a joint report to the Secretary of the Interior entitled 
“Report on Availability of Power in Southern Idaho for Development 
of Phosphate Industry.” In this report, the two agencies proposed 
that the United States construct, own, and operate a transmission 
line, a key element of which would connect the eastern and western 
parts of the southern Idaho region. I transmitted this report to the 
Pacific Northwest delegation in Congress and to the Idaho Power 
Co. (the utility company primarily involved) with the statement that 
the “coordination of public and private efforts is essential.” 

Within a month after my letter was written, the Idaho Power Co., 
without any prior discussion—although a conference had been re- 
quested by the Department—applied to the Bureau of Land Manage- 
ment for a right-of-way easement over public lands to permit it to 
construct a 230-kilovolt line. That was the same line and same ca- 
pacity recommended in the Bonneville-Bureau report. The right-of- 
way over the public lands constituted more than: half of the entire 
right-of-way for the line. According to the Power Division of the 
Department, the company did not show a present need for the 230- 
kilovolt line. In order to avoid duplication of facilities but still carry 
out the intent of the statutes, we proposed to the company an arrange- 
ment under which (1) the Government would grant the company the 
right-of-way to build its lines; but (2) that the Government should 
have the right to transmit its power over any unused capacity of this 
line upon payment of an equitable share of the operation and main- 
tenance costs. This right was, of course, to be exercised without un- 
reasonable interference with the company’s use of the line: and, if the 
company needed the extra capacity, upon reasonable notice, the Gov- 
ernment would have to relinquish its use of the line. 

Consideration of this situation led to the issuance of a general regu- 
lation embodying the terms of the proposal to the utility. The com- 
pany, however, didn’t like it, and after extended negotiations which 
had led us to believe that an agreement would be reached, withdrew 
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its request. for a right-of-way permit from the Bureau of Land Man- 
agement. Instead,it asked the Federal Power Commission to approve 
the 230-kilovolt line as a project line (or integral part of the com- 
pany’s plans to build the Bliss powerplant whic h would have the effect 
under the statute of removing the matter from the Department of 
the Interior’s jurisdiction). The Bliss plant, however, would produce 
about 70,000 kilowatts although the line for which they applied would 
have in excess of 200,000 kilowatts capacity. 

The Federal Power Commission at the Department’s request in- 
cluded a wheeling provision similar to the one discussed above in the 
license granted the company. In the « ge of the Federal Power Com- 
mission V. Idaho Power Co. (344 U. l (November 10, 1952) ), the 
Supreme Court upheld the validity a this provision to permit the 
Government to utilize unused capacity in a permittee’s line across 
the public domain. 

On August 11, 1954, the portion of the regulation of the Department 
of the Interior which embodies these provisions was repealed by the 
Department of the Interior. We must assume, therefore, that the 
Department of the Interior will no longer require such a provision in 
rights-of-way easements over public- -domain land. 

The Department’s action in repealing this order relinquishes valu- 
able rights of the Government; it makes the sale of Government power 
more difficult and more costly ; it tends to permit the monopolization 
of Government power by limited groups and, in my opinion, is 
definitely contrary tothe public interest. 

Our policy decision in promulgating Regulation 244.44 (d) in 1948 
was consistent with and necessary to carry out properly the. Federal 
power policy embodied in the laws of the United States. As the 
Attorney General said in his brief on behalf of the United States in 
Federal Power Commission v. Chapman on page 51: 

The increase of public power has been accompanied by the development of prin- 
ciples for marketing Federal power * * *. These principles, reflected in con- 
gressional enactments from the Tennessee Valley Act in 1933 through the Flood 
Control Act of 1944, encourage the widest possible use of available electric energy, 
provide reasonable outlets, prevent the monopolization of power by limited 
groups, and make the use of Federal resources by private interests subject to 
provisions protecting the public interest in low-cost electricity. 

Wheeling arrangements, such as the one provided in the repealed 
regulation, effectuate this legislative policy and can result in consider- 
able economies to the United States in the construction of transmission 
and substation facilities whenever a utility system, either privately 
or municipally owned, can be utilized to transmit power to preference 
customers of the United States or to agencies of the United States. 
Furthermore, in this particular case, the whee ling clause would have 
helped | to develop mineral resources on the public ‘lands of the U nited 
States in a manner consistent with the Mineral Leasing Act, which is 
also under the jurisdiction of the Department of the Interior. 

It is my understanding that this regulation was repealed at the 
request of the Pacific Gas & Electric Co., one of the largest private util- 
ity companies in the United States, with the approval ‘of other western 
utilities. This request is merely one aspect of the gener: al private 
utility campaign to delete from ‘this country’s power policy the pro- 

vision which grants a preference to public bodies and cooperatives to 
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purchase the power generated at Government dams. That preference 
clause has been written into all power legislation since the Reclama- 
tion Act of 1906; it is designed to spread as widely as possible the 
benefits from development of the Nation’s water resources. The con- 
struction and utilization of transmission lines to reach these preference 
customers is a principal element to give practical effect to this policy. 
Yet, at the behest of the utilities, the; Department is retreating from its 
statutory obligations. 

It was never shown more clearly than in a communication from 
Assistant Secretary Fred G. Aandahl to Chairman Clarence Cannon, 
of the House Appropriations Committee, on March 9, 1955, in ex- 
plaining the Department’s Southwestern Power Administration 
policy: 

The present policy of the Department of the Interior takes the position that 
by the construction of multiple-purpose dams with federally constructed power 
hydro plants in connection with them, the Government can make a valuable 
contribution to the power capacity in the area. That contribution, however, 
should be the limit of Federal participation in meeting the power requirements 
of an area. 

The italic is mine. 

In the past, Department officials have not stated their position quite 

baldly. Heretofore, they have talked about their willingness to 
construct some transmission lines, but so many conditions have been 
attached that in fact it means practically no transmission lines in 
the future. This expression of policy by the Assistant Secretary and 
statements by Under Secretary Davis which for all practical pur- 
poses will result in bus- bar service by the Government go directly 
counter to the express language of one of the laws these officials have 
sworn to enforce. 

Section 2 (b) of the Bonneville Act reads: 

(b) In order to encourage the widest possible use of all electric energy that 
can be generated and marketed and to provide reasonable outlets therefor, and 
to prevent the monopolization thereof by limited groups, the administrator is 
authorized and directed to provide, construct, operate, maintain, and improve 
such electric transmission lines and substations, and facilities and structures 
appurtenant thereto, as he finds necessary, desirable, or appropriate for the 
purpose of transmitting electric energy, available for sale, from the Bonne- 
ville project to existing and potential markets, and, for the purpose of inter- 
change of electric energy, to interconnect the Bonneville project with other 
Federal projects and publicly owned power systems now or hereafter con- 
structed. 

This language applies to the half a dozen or more projects for 
which the Bonneville Power Administration now is—or soon will be— 
the marketing agent. 

These statements by the secretariat of the Interior Department are 
I} tat ts by tl t t of the Int Depart t 
part of the process of administrative amendment by which the De- 
partment is evading the laws governing its power policy as pre- 
scribed by the Congress to be in the interest of the people of the 
United States. Secretary Aandahl even gave notice earlier of this 
program of administrative amendment upon which he was about to 

embark, when he said: 


There are a number of those things that can be modified administratively. 
He had just been talking about the preference clause. 


If we just break away from that concept of a Federal power wholesale 
monopoly, tied in to local public power, ever-increasing local public power which 
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can later easily be absorbed by the federalized wholesale power system, if we 
break away from that concept, in which the organization has been administered 
for a number of years, administratively we can correct a good many of the evil 
effects that the Federal power system has brought on our communities during 
the past year. [Italic added. ] 

And administratively the Department is doing an excellent job of 
modifying congressional intent. 

I have alre ady cited one instance of administrative amendment 
in the revocation of the regulation requiring wheeling of the Govern- 
ment’s power to preference customers. Another which is equally 
shocking was Secretary McKay’s repeal of a longstanding order of the 
Department, 2115, by which Bonneville Power Administration en- 
couraged power-consuming industries to build in the Northwest ; 
his revocation of that agency’s authority to make recommendations to 
the Secretary and the Congress for new dams and transmission lines, 
when he ordered that each Government project on the Columbia to 
be handled independently so that in at least one case, Hungry Horse 
Dam, the preference provisions for public bodies and cooperatives no 
longer applied. 

Mr. Chairman, I was so disturbed by Secretary McKay’s order No. 
2753—which was published in the Federal Register of April 13, 1954 
revoking order 2115 which had been in effect almost a decade to his 

revocation received little or no publicity) — wrote him asking 12 
specific questions as to the effect of this order. I might say that his 
short, two-paragraph answer, which failed to answer any one of the 
questions but said: 

You may rest assured that BPA and the Northwest will not suffer under 
its administration— 
afforded me little solace. 

Particularly so when former Under Secretary Tudor said in Port- 
land, as quoted in the Oregonian, December 17, 1953: 

The Under Secretary spelled out the administration’s intentions regarding 
Bonneville in explanation of recurrent reports that Bonneville forces here were 
being “stripped.” 

“Under present Interior Department policy,” said Tudor, “we envision Bonne- 
ville Power Administration as properly a wholesale utility company, which 
buys power from the Bureau of Reclamation at Grand Coulee and the Corps of 
Ingineers at Bonneville, and sells that power to its customers.” 

Sonneville,” he said, “will no longer push for development of power resources, 
which will be left more to agencies, both public and private, of communities 
concerned.” 

And, Mr. Chairman, that statement was made by the person hav- 
ing responsibility for administering the Bonneville Act, and I have 
alres ady called your attention to section 2 (b) of that act which directs 
the administration and the Secretary to encourage the widest possible 
use of electric energy by building transmission lines. Such complete 
flaunting of the stautory authority under which these officials operate 
is scandalous. 

Mr. Horrman. What word did you use? 

Mr. Davinson. I said “scandalous.” 

I now continue the quotes. 

Tudor said Bonneville now employs 2,778 persons, which is a reduction of 555 
from the figure nearly a year ago, when Secretary of the Interior Douglas Me- 
Kay took office. 

“That is a reduction of some 20 percent,” Tudor pointed out, “compared to a 
reduction of between 7 and 8 percent throughout the Interior Department.” 
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In this statement, Under Secretary Tudor heralded the end of the 
Bonneville Power Administration as I had known it, when I was 
General Counsel there and later as Assistant Secretary of Interior. 
It was then an agency which properly carried out its functions of 
planning for and distributing the economic benefits to be derived 
from the development of water resources in the Columbia Basin. 
These functions required the services of experienced engineers. So 
did the construction program to carry out these functions. But Mr. 
Tudor even bragged of the personnel reductions accomplished, and 
that was just the beginning. 

By the end of 1954, the experienced Bonneville staff had been cut 
much further still. And this distinctive action had been taken by 
invoking the findings of a so-called management survey team, created 
by the Department and composed of members whose private power 
bias was more apparent than their experience in the management 
field or their acquaintance with the aims and statutory responsibilities 
of Bonneville. This team, after the most cursory survey, attacked 
the engineering spirit of the agency; and the engineers thereupon 
were fired. By the end of 1954, only 2,077 employees were left to 
carry on the work of the agency as best they could. 

The Interior Department has definite obligations in the Pacific 
Northwest under its statutory authority. It has responsibility in the 
fields of power, reclamation, and irrigation, public lands and water- 
shed protection, fish, wildlife, and minerals. It can and should make 
every effort to see that the land and water resources of the Columbia 
Basin are developed to the maximum possible extent and made avail- 
able to the people of the region as widely as possible. 

As part of this responsibility, and under the Bonneville Act, the 
Department must make sure that the power generated at multiple- 
purpose dams is transmitted to load centers so that the ultimate con- 
sumer can obtain the benefit of the Government investment at the 
lowest possible rate consistent with sound business practice; and so 
that the Government can best recover its investment. 

But instead of discharging this responsibility according to law, 
Secretary Aandahl wants to break away from what he terms a Fed- 
eral wholesale power monopoly. 

It’s too bad that Mr. Aandahl had not read Under Secretary Davis” 
speech at White Sulphur Springs on September 18, 1953, when Mr. 
Davis said: 

The Federal Government is not the dominating factor in the production of 
the power supply of the United States. It provides, at.the present time, approx- 
imately 9.7 million kilowatts of capacity, comprising only 11 percent of the 
usable generating capacity of the United States. 

Mr. Chairman, I find it difficult to call up the picture of this 11 
percent Federal monster swallowing up the 89 percent private midget. 

Let’s read that sentence again from Mr, Aandahl’s statement : 

Administratively we can correct a good many of the evil effects that the 
Federal power system has brought on our communities during the past year. 


Mr. Horrman. Pardon me, Mr. Chairman, you are skipping back ? 
Mr. Davipson. Yes. 

Mr. Cuvporr. He is repeating something before for emphasis. 

Mr. Davinson (reading) : 
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Administratively we can correct a good many of the evil effects that the Fed 
eral power system has brought on our communities during the past year. 

And now let’s look at the “evil effects” that Mr. Aandahl says the 
Federal power system has brought on our communities. 

In the city of Spokane, W ash., for example, before the Federal 
transmission lines were built from Grand Coulee Dam to that city, 
there was no aluminum industry nor ferroalloy industry. These in- 
dustries came with the transmission lines. The assessed valuation in 
1951 of the 3 plants located there as a result of this low-cost power 
was over $16 million, or 8 percent of the assessed valuation of the 
entire county. The aluminum rolling mill alone paid over one-half 
million dollars in taxes that year. 

Not only this—there are 4,700 persons employed in Spokane in the 
aluminum industry with an annual payroll of $24 million, the largest 
payroll in Spokane. In addition, it has been estimated that the indus- 
try spends $20 million annually with local suppliers. 

Low-cost Federal power was responsible for establishing an alum- 
inum plant near Vancouver, Wash. In 1951 the aluminum company 
paid Clark County over $200,000 in taxes on a $4-million assessed 

valuation. Here again this was approximately 10 percent of the tax 
revenue of the county. 

Are these the “evil effects on the communities” which Mr, Aandahl 

says are brought about by the Federal power system / 

We are told by the Department that liquidation of the investment 
of the Government is the primary obligation of the Government. 

I agree that liquidation of the Government’s investment is essential, 
but this can be achieved without relinquishing other important values. 

If this matter were approached from a standpoint of straight busi- 
ness, the Government’s investment in power facilities, both generating 
and transmission, are one of the best ways for the Government to 
obtain revenue. 

For example, in the Pacific Northwest, after paying all costs of 
operation, maimtenance, depreciation, and interest on the power facil- 
ities of all Government dams and transmission lines, the Bonneville 
Power Administration paid into the United States Treasury in 1952 
a net of over $15 million ; $9,500,000 in 1953 ; $814 million in 1954; and 
an estimated $10 million for fiscal 1955. 

The 1954 annual report for Bonneville says: 

Repayment of the capital investment for the Bonneville Power Administration 
is approximately $55,400,000 ahead of schedule and the repayment of the power 
capital investment of the Bonneville Dam project is approximately $9,600,000 
ahead. of schedule, a total repayment of nearly $65 million in excess of scheduled 
requirements as of June 30, 1954. 

I might point out that every single one of the dams from which these 
power revenues are obtained was authorized and started under the 
previous administrations. 

There has not been a single new authorization or new start made by 
the Federal Government in the Northwest under the present admin- 
istration. 

This in spite of the fact that there is a tremendous shortage of elec- 
tric power in the Northwest at present and the 6 million kilowatts of 
Federal capacity constructed and under construction is less than 20 
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percent of the power potential of the Columbia-Snake system as esti- 
mated by the Army engineers and Bureau of Reclamation. 

With the continually mounting Federal debt ; with the increased tax 
burden that our national-defense activities impose, we urgently need 
moneymaking projects to bring revenue into the Treasury, as well as 
provide great economic benefits to the region in which they operate. 
The Supre me Court has time after time held that multiple-purpose 
power development is a proper function of the Federal Government. 
It seems to me a terrible and unnecessary waste for these valuable 
resources to be given away to private interests, contrary to the repeat- 
edly enunciated policy of the Congress. 

It seems unwise to deny the Government the initiative in carrying 
out further development and to depend instead upon the untr ied 
schemes involving the intimate participation of the longtime foes of 
the program. 

The power business is big business. The private utilities lobbies 
spent over a half million dollars in attempting to stop a sound power 
program in 1953 alone, and this was more than twice the amount spent 
by any other lobby. And with this administration, the privately 
owned public utilities are making substantial progress. 

I should like to predict that if this committee does a thorough job 
on the changes that are taking place in the Federal power field and is 
successful in having them corrected and having a Government power 
program go forward as it should, it will be responsible for bringing 
more money into the Treasury of the United States than any other 
investigation that this or the full committee has undertaken. 

Therefore, Mr. Chairman, I am very happy that this committee has 
undertaken this investigation. 

Mr. Lanican. I wanted to ask you about this reduction in personnel 
at Bonneville. 

According to the figures stated by Mr. Tudor, there were 3,333 em- 
ployees at the time the » administration took over, and by the end of 1954 
you stated there were only 2,778 employees. 

Now, doesn’t that represent substantial economy in salaries ? 

Mr. Davipnson. Yes, Mr. Lanigan, it does indicate that there has been 
personnel cuts; but on the other hand I think you should look at what 
has happened to Bonneville. 

It is my recollection that the construction program of Bonneville has 
been one that in the past has gained national recognition. Year after 
vear it has been either on schedule or ahead of schedule. 

It is my understanding that at the end of December 1954 when half 
of the year’s—the fiscal vear 1955 construction program should have 
been underway—Bonneville, as a result of those personnel cuts, is now 
only about 25 percent of schedule. In other words, rather than being 
at 50 percent of schedule for the 6-month period, it was only 25 per- 
cent on schedule, and that, to me, is much more unsatisfactory than 
saving a paltry few thousands by cutting out the personnel. 

Mr. Lanican. That 25 percent on schedule is 25 percent of the pro- 
gram authorized and appropriated for schedule; is that correct ? 

Mr. Davinson. That is right. Instead of 50 percent at that period 
where it should have been. And I attribute that to the fact that not 
only were the number of people cut out, but probably the morale of 
those who were left—— 
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Mr. Lanigan. Do you know in what segments of the Bonneville 
Administration the primary cuts oce ‘urred ¢ 

Mr. Davipson. No, I do not, but I know that there were substantial 
cuts made in the Power Marketing Section, and I assume in the Engi- 
neering Department. 

Mr. Laniean. You spoke of the survey team having people on it 
whose— 
private power bias was more apparent than their experience in the management 
field or their acquaintance with the aims and statutory responsibilities of 
Bonneville, 

Could you give us what the constitution of that survey team was‘ 

Mr. Davipson. Yes; I have that complete report here somewhere. 
Well, Mr. J. L. Jennings, of Portland, Oreg., was the chairman, and 
he is a businessman known to be out of sympathy with the purpose of 
the law establishing the Bonneville Power Administration; Mr. Otto 
Eckert, who was the commissioner of the Board of Water and Light of 
Lansing, Mich.—that was a small publicly owned utility; Carl Fors- 
berg, who was the executive vice president of the Wisconsin Power & 
Light Co., of Madison, Wis.; and John G. Marr, who was Director of 
the Technical Staff of the Department of Interior who was brought 
in to assist Under Secretary Ralph A. Tudor. 

Mr. Lanican. That was the constitution of the team ? 

Mr. Davipson. Yes. 

Mr. Lanigan. You speak of preference-right customers under the 
various laws. Could you give a little more detail on what the laws 
provide as to preference right customers—who they are? 

Mr. Davipson. There are approximately 20 laws of the Congress 
which provide for preference in the sale of electricity by the Federal 
Government to public bodies and cooperatives. That started off, as I 
indicated in my ‘i de statement, with the Reclamation Act of 
1906. The Boulder Canyon Act of 1928 had similar provision; the 
Reclamation Serves Act of 1939, a similar provision; and, of course, 
the Bonneville Power Act of 1937—I am more familiar with it so I 
might read it for your consideration. 

Mr. Jones. May I ask a question, Mr. Chairman ? 

Mr. Cuuporr. Surely. 

Mr. Jones. Has there been any President since Theodore Roosevelt 
that has advocated in any laws passed by the Congress the abolition 
of the Preference Act as carried in the 1916 Federal Power Act? 

Mr. Davipson. No; there has not been. 

Mr. Jonrs. And to the present time there has been no one in this 
administration to advocate that the preference clause be taken out of 
the existing legislation under which the various agencies charged with 
the responsibility for generation and sale of power to have that prefer- 
ence clause stricken from it ? 

Mr. Davinson. That is correct. I might add that the preference and 
priority clause has been strengthened periodically from the dane it 
was first enacted, in the time of Theodore Roosevelt in 1906. 

Mr. Jones. As I understand it, since 1901 the rights-of-way for 
transmission have been made by the Department of the Interior, and 
no question has arisen until after the inclusion of the amendment to 
section 244 and subsequent sections in 1948; is that correct? 
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Mr. Davinson. Well, this particular regulation, Mr. Congressman, 
was put into effect 

Mr. Jones. In 1948. 

Mr. Davipson. In 1948. 

Mr. Jones. And there had been no question arising about the con- 
tracts made with the private utilities at any time from 1901 up until 
that time ¢ 

Mr. Davinson. No; not that I know of. 

Mr. Jonrs. And when this provision was written as an administra- 
tive regulation, the first question arose as to whether or not these 
wheeling contracts would be kept in force and effect / 

Mr. Davipson. Well, this was a regulation which provided for this 
type of wheeling contract as a part of the administration of the public 
power program. We had always insisted 

Mr. Jones. And it did nothing more than retain the preference 
provision in wheeling that you had in all other existing legislation of 
providing preference rights ¢ 

Mr. Davinson. That is correct, if I understand the purport of your 
question. 

Mr. Lanigan. Am I correct in stating that the preference-right 
customers are municipalities, public bodies, and agencies and REA 
cooperatives under'the various laws ? 

Mr. Davinson. Yes. 

Mr. LaniGan. Now, following a question that Mr. Jones raised, is 
it not. a fact that it does not take a repeal of the laws to in effect nullify 
the preference-rights provision since failure to ask for appropriation 
or failure to attempt to wheel power or build transmission lines can 
practically in many cases nullify those laws ? 

Mr. Davipson. I think that is one of the most effective ways of nulli- 
fying the laws. If you fail to ask 

Mr. Horrman. Wait a minute, Mr. Chairman. He keeps talking 
about nullifying the laws. You don’t claim that any administrative 
order was ever issued without authority, do you ? 

I object to this question of nullifying the law and the intimation 
that somebody in the executive department is refusing to comply with 
the law unless he points out just how it was 

Mr. Cuuporr. Mr. Hoffman, you will have an opportunity to ques- 
tion this witness, at which time you can ask him those questions. 
This is not a court of law. We are not bound by rules of evidence, and 
I’m certainly going to give the gentleman who is on the witness stand 
every opportunity to talk. Now, if you feel that he has not properly 
conveyed the law to us, you have the right to ask him when the time 
comes. 

Mr. Horrman. And I have the right before to protest any charge 
that somebody in the executive department is violating the law, and 
T propose to do it. 

Mr. Cuuporr. Will you note Mr. Hoffman’s protest in the record, 
Mr. Stenographer ? 

Mr. Horrman. You bet your life he will, and you will get them on 
the floor if he continues to make them. If he can show somebody i in 
the executive department is violating the law, all right, go ahead and 
crucify an but not by innuendo. 

Mr. Jones. Well, may I ask a question ? 
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Mr. Cuuporr. Yes, sir. 

Mr. Jones. Under the existing statute which was passed in 1901 
and is still effective, doesn’t the Secretar y of the Interior have the right 
to promulgate the rules and regulations concerning the granting of the 
rights-of-way for utilities on public lands 4 

Mr. Davinson. Yes, he does. 

Mr. Jones. And he can make rules and regulations pursuant to that 
authority ¢ 

Mr. Davipson. Yes. 

Mr. Jones. He also has a responsibility under that authority to see 
that the Federal interest is protected in those transmission lines ¢ 

Mr. Davinson. Yes. 

Mr. Jones. And to see that the natural resources—water generated 
ut Federal-constructed dams shall have the right of ingress and egress 
to the generating facilities ? 

Mr. Davinson. I think various laws I cited make it abundantly clear 
that those are his responsibilities. 

Mr. Jones. And if there has been a failure to protect the Federal 
interest in the generation and transmission of that federally owned 
power, then he would be derelict in his duty, would he not? 

Mr. Davipson. That is my position. 

Mr. Jones. Now, Mr. Hoffman. 

Mr. Horrman. Not until he gets through. 

Mr. Laniean. In the early part of your statement, you related a 
specific situation which gave rise to the stipulation in question, and 
then you stated that consideration of this situation led to the issuance 
of a general regulation embodying the terms of the proposal. Is it 
your opinion that this regulation was necessary and desirable in gen- 
eral effect as well as in relation to the specific situation that you 
related ¢ 

Mr. Davipson. Yes; there is no question about that. I think that 
when a private utility or a public utility, for that matter, applies for 
the right to cross public domain land, which is property of the United 
States, that the United States in discharging its right in granting such 
permission to the utility is entitled to say that it would like to use any 
excess capacity. that exists in that line,.on the payment of reasonable 
compensation if it does not unreasonably interfere with the owners’ 
use of the line. That is in effect the substance of the regulation which 
was repealed. 

Mr. Lanican. Now, is it not a fact that following the issuance o1 
the regulation, in addition to the case involving the Federal Power 
Commission, the Idaho Power Co. brought an action against the 
Secretary of the Interior, Oscar L. C hapman, in the District Court for 
the District of Columbia, i in which it attempted to force him to issue 
a right-of-way to the Idaho Power Co. for a line between Huntington 
and Baker, Oreg., without this stipulation being required ? 

Mr. Davipson. Yes; that is correct. 

Mr. Laniean. And the district court, Judge Walter M. Bastian, pre- 
siding, decided and held that the regulation was reasonable and proper. 

Mr. Davinson. That is correct. 

Mr. Laniean. Is it a fact that in his findings of fact Judge Bastian 
made the following findings? 

This is finding 17. 
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The joint use of power transmission lines by different private companies or by 
private companies and governmental agencies is a well-established practice in the 
industry. The use of a transmission line through the medium of a wheeling 
arrangement is not injurious to the line nor does it interfere with the use 
thereof by the owning company. Ordinarily, wheeling arrangements constitute 
a source of revenue to the owning Company in that under such arrangements 
rentals are received for equipment that would otherwise be unused. Wheeling 
arrangements also obviate the necessity of constructing duplicate transmission 
facilities. The wheeling arrangements called for in the defendant’s regulations 
provide for a reasonable rental and, as far as physical and financial effects are 
concerned, do not differ substantially from ordinary contract wheeling agreements. 

18. The requirement of 30 months’ notice to abandon use of the lines is reason- 
able in that construction activities are planned at least that far ahead in the 
electrical industry. In addition, a 30-month period of time would be required for 
the authorization and construction of substitute facilities. 

19, The transmission line which plaintiff, Idaho Power Co., has constructed 
from Huntington to Baker, Oreg., would not be injuriously affected by exercise 
of the wheeling arrangement for the transmission of Government power referred 
to in the Secretary’s regulations. Any hazards which might result from the 
interconnection of transmission facilities can be kept at a minimum by use of 
modern protective devices. 

20. The regulations promulgated by the defendant, relative to the issuance of 
electric transmjssion line rights-of-way across public lands, appearing in 43 
Code of Federal Regulations, 1950 supplement, section 245.21 (r) and section 
245.21 (v)— 
it now is 244.44 (d)— 


are reasonable and are not arbitrary and capricious. 


Is it not a fact that Judge Bastian rendered those findings of fact? 

Mr. Davipson. Yes, I have read those findings, and those sound 
identical. 

Mr. Laniean. In the Supreme Court decision in Federal Power 
Commission v. Idaho Power Company, is it not a fact the Court upheld 
the similar regulation when it was put in a Federal Power Commission 
license at the request of the Department of the Interior the following 
language: 

Protection of the public domian, conversion of waterpower resources, develop- 
ment of comprehensive plans for the waterways, each of these might on the facts 
of the case be sufficient to authorize the grant and submission to a public utility 
company to use the public domain provided it agreed to use its excess capacity 
to transmit Government power. 

Mr. Davinson. What case was that? 

Mr. Lanican. That was the Federal Power Commission v. The 
Idaho Power Company. 

Mr. Davinson. I don’t recall the case. 

Mr. Laniean. You don’t recall that language in the decision ? 

Mr. Davinson. No, I do not. 

Mr. Lanican. We have that as an exhibit which will come in later. 

I have a couple of questions not on this regulation, but which we 
might want to develop later in this hearing. I want to ask, during the 
period you were with the Department of the Interior, what was the 
policy with regard to issuing press releases concerning major changes 
in the regulations? 

Mr. Davinson. Well, it is my recollection that we used to try to 
make all changes as generally known as possible. It was either a 
practice, or possibly there was an order outstanding that when an 
— came up for execution it should be accompanied by a press 
release. 
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I don’t know what brought about that practice, but, generally, | 
think that occurred. 

Mr. Lanican. I see. Did you see any press release on this change 
in regulation which ” are discussing here today ? 

Mr. Davipson. No, I did not. I might say, Mr. Lanigan, that does 
not necessarily mean that there was not one, because our papers in 
Portland do not always carry all of the things that occur back here. 

Mr. Lanican. That will also be est: ablished later. 

Mr. Horrman. I want to put in the record here the statement that, 
in my judgment, this committee has no jurisdiction to determine the 
policy of an executive department, except as it involves the expendi- 
ture of Federal funds. 

Mr. Cuuporr. No. To clear up the record, Mr. Hoffman, I don’t 
think the purpose of the question or the answer was to set up any 
policy or require anything of the Department and the executive 
branch of the Government. I think it was just to have the witness 
state what the policy of the Department was when he was Under 
Secretary in the Department for issuing certain releases to the press 
when regulations were changed. 

Mr. Horrst AN. My point was that I don’t know what pee” 
this committee has over any policy, whatever it may have been, of : 
department. 

Mr. Jones. Well, it was published in the Federal Register. 

Mr. Horrman. Sure. Whether he saw it or whether you or I saw 
it does not make any difference. 

Mr. Lanigan. Did the Department during the period that you 
were employed by it ever order that all employees of the Department 
report every contact, formal or informal, with a congressional com- 
mittee staff member to the Secretary's office and prov ide that a re pre- 
sentative of the Secretary’s office must attend each conference with 
committee staff members? 

Mr. Davinson. Certainly not. I certainly never heard 

Mr. Horrman. And with that, I want to comment that during the 
hearings of the unification bill Secretary Forrestal—that was under 

previous administration, I think, not this one—ordered all of the 
officers not to testify without clearing with him. 

Mr. Davinson. To elaborate on my answer, I might say that I never 
heard of any such order as long as I was in the Department of the 
Interior, and I know of no such order that was issued. 

Mr. Jongs. May I ask a question, Mr. Chudoff ? 

Mr. CHUDOFF. Yes. 

Mr. Jones. Under the existing regulations and policies that are 
now carried out by the Department, by deleting the terms and condi 
tions under section 244.44, there was no requirement on the part of 
the Department of the Interior to secure for the Federal Government 
and the various agencies engaged in the generation and transmission 
of electric energy in that area, the right to secure transmission facill- 
ties from private utilities? 

Mr. Davipson. That is correct. 

Mr. Jones. ‘The Department at the same time has the right to make 
wheeling arrangements on its own transmission lines for private 
companies, does it not ? 

Mr. Davinson. It does. 
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Mr. Jones. But the Department of the Interior does not secure 
for itself the same rights that it has to give to so-called private 
utilities? 

Mr. Davipson. Well, I don’t think, Mr. Congressman, that there 
is anything that requires the Government to give a private utility or 
a public utility wheeling rights over its lines. 

Mr. Jones. I understand that. 

Mr. Davipson. And the same way that there is no requirement that 
they always obtain them. 

Mr. Jones. But there is still no requirement in the regulations 
and the policies of the administration to see that there are wheeling 
rights retained in private utilities that have been granted easement 
rights over public domain, has there ? 

Mr. Davinson. This regulation had the effect of requiring that if 
a transmission line went over public lands, then the company which 
went on the public land was required to grant those wheeling rights. 
That has now been removed, so there is no longer any such regulation. 

Mr. Jones. And so, the Department is not required to see that 
wheeling rights are retained on those transmission facilities that are 
constructed over public domain under an easement issued by the De- 
partment of the Interior ? 

Mr. Davinson. That is correct, and it is my understanding that 
recently the Government through the Bonneville Power Administra- 
tion entered into an exchange agreement with the Idaho Power Co. 
in which no wheeling arrangements were required for REA coopera- 
tives or public bodies. 

I also understand that approximately 20 REA cooperatives, im- 
mediately after they heard of that contract being signed, asked the 
Department of the Interior, through Bonneville, to ‘please transmit 
Bonneville power to them. This was the first time Bonneville power 
had been made available in southern Idaho. 

They were advised that they would have to negotiate direct with 
the Idaho Power Co., whose rates and service they had been attempting 
to avoid. 

Mr. Jones. Are you familiar with the contracts in which the Bonne- 
ville Power Administration has engaged in the last 2 years? 

Mr. Davinson. No, I am not, except what I have read about in the 
papers, and have heard that way. 

Mr. Jones. Are you familiar with the contract and negotiations that 
have taken place in the last 2 years with respect to the sale and contract 
and distribution of the power in the Southwest Power Adminis- 
tration ? 

Mr. Davinson. Congressman, I know of some of the problems which 
have arisen down there in a very general way. 

Mr. Jones. Well, unless you specifically know 

Mr. Davinson. I do not specifically know. You must realize that 
I now live in Portland, and it has been 5 years since I was down here. 

Mr. Jones. I would ask you the same question with the Southeast 
Power Administration. 

Mr. Davinson. I am not familiar 

Mr. TOURS. You have heard a little bit about Dixon-Yates; have 
you not ¢ 
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Mr. Davipson. Oh, yes. I know a little bit about Dixon- Yates. 
Mr. Cuuporr. Do you have any further questions, Mr. Lanigan ? 
Mr. Laniaan. No, I do not. 

Mr. Cuuporr. Do you have any further questions, Mr. Jones? 

Mr. Jones. Not at this moment. 

Mr. Cuuporr. Mr. Moss? 

Mr. Moss. Yes, I have some questions on the revised regulations. 
They do much more than just remove the requirement of a utility to 
transmit over its excess capacity the power of Federal agencies; isn’t 
thatso? It seems to me in reading the regulations as they are revised, 
that they are much more liberal in their treatment of the utility in 
almost every respect than the old regulation to relieve them of 

Mr. Davipson. That is undoubtedly the case. I would like to ex- 
plain. Mr. Moss, that I have not studied these regulations in detail. I 
was asked to give a statement of the basic policy which required us to 
put that regulation into effect initially. I understand that I am to 
be followed by Mr. Walton Seymour, who was Director of the Power 
Division at the time, and then Mr. Maston White, who was then 
Solicitor of the Department, and I am sure they know the details of 
the regulation better than I do. 

I am completely familiar with the policy and the reasons why we 
did it, and I approved the original recommendation from the Bureau 
of Land Management that this regulation be put into effect. 

Mr. Moss. You made an excellent statement here, and I might say, 
for the benefit of Mr. Hoffman, that I agree with you completely that 
the effect is a nullification of the law; whether or not it is a violation, 
it has the effect of nullifying the benefits of the preference clause, and 
I think in more instances than represented by this regulation. 

Mr. Cuuporr. Mr. Moss, do I understand you to mean by that state- 
ment that the original regulations were attacked by the power com- 
panies in the United States courts on the grounds that they were 
unreasonable, and the United States courts, both the district court 
of the United States, from which there was no appeal in one case, and 
the appellate courts of the United States, held that these regulations 
were reasonable; so, in order that the court decisions might be nullified, 
the administration, the present administration, threw out the old reg- 
ulations and set up a new set of regulations which accomplished the 
purpose of the plaintiffs in the original cases, had they been 
successful ? 

Mr. Moss. I believe that is true, and I think it goes further than 
that. I think that in throwing out the regulations that they have 
actually nullified the intent or the wishes of Congress in the matter 
of preference customers. If you can’t get the power to them, they 
can’t use it. 

Mr. Cuuporr. So the sum and substance of your statement is that 
they did get around the Supreme Court of the United States decision 
in the Idaho power case ? 

Mr. Moss. I think Mr. Aandahl is proving an excellent prophet, 
that administratively you can do an awful lot to get around the express 
wishes of the Congress in this manner. 

Mr. Horrman. That is one interpretation of the expressed wish of 
the Congress. 
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Mr. Moss. Well, when you are told, which is the case, Mr. Hoffman, 
in the Bonneville Act, that these things shall be done, and you don’t do 
them, I don’t think it is a matter of interpretation, but a matter of 
fact, and I think in this case they are getting around them and they 
are ignoring them. And I don’t think it isa singular example. 

Mr. Horrman. Of course, the present administration is not bound 
in any way to follow the policies of the last administration. 

Mr. Moss. No, but it should be bound to follow the law and the 
spirit of the law. 

Mr. Horrman. Well, all the courts held, in those other regulations, 
as I get it, that it was within the power of the Department to make 
them if they were reasonable. 

Mr. Moss. I believe that is correct, and they had the authority un- 
questionably, Mr. Congressman, to change them, but in changing them 
they are denying the preference customers the opportunity to be 
served, 

Mr. Horrman. And the remedy is through the court now, is it not ? 

Mr. Moss. Well, I hope the remedy is through the Congress. 

Mr. Horrman. As I understand it, the present administration wants 
to return them to the hands of private enterprise, and 

Mr. Moss. In certain sections if we had to depend upon private 
power, we would have had to—— 

Mr. Horrman. So you came to us and let us—the Federal Govern- 
ment—put up the money. 

Mr. Moss. It has produced quite a bit of revenue, and I say it has 
been proportionate to any other 

Mr. Horrman. And you are becoming prosperous with what was 
invested from tax dollars from other areas. 








Mr. Jones. Your own State of Michigan has been the recipient or 


beneficiary 

Mr. Horrman. You mean you bought our automobiles ? 

Mr. Jones. We brought your iceboxes and your television sets, and 
we bought your automobiles. 

Mr. Horrman. Then we made a profitable investment, your theory 
Is ¢ 
Mr. Jones. That is right. And, of course, we made a profitable in- 
vestment, to see that both private and public utilities have a right to 
operate without——- 

Mr. Horrman. In my little home town of 5,000 we bonded the city 
and paid it back. 

Mr. Moss. We did that out in my area, too. 

Mr. Jones. We have the same feeling toward you on the St. Law- 
rence that you have toward us on these other things so it is mutual all 
along. 

Mr. Horrman. Mutual admiration. 

Mr. Jones. That is right. So we are grateful for the TVA. 

Mr, Cuuporr. Gentlemen, I think we better continue with the hear- 
ings, because otherwise we will degenerate this hearing into a bull 
session. Do you have any more questions, Mr. Moss? 

Mr. Moss. No; that is all. 

Mr. Cuvuporr. Mr. Hoffman, I believe you have some questions. 

Mr. Horrman. You were formerly an Assistant Secretary of the 
Interior ? 
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Mr. Davinson. That is correct. 

Mr. Horrman. And you served as such during what period? 

Mr. Davinson. From June 1946 to December of 1950. 

Mr. Horrman. And during that period, it was the policy of the 
Department to develop what “might be called the undeveloped water 
power resources in the West? 

Mr. Davinson. That is correct; under the acts of Congress and the 
manner in which Congress prescr ibed that we do it. 

Mr. Horrman. And it was not the policy then to wait until there 
was need and private enterprise was able to develop them ? 

Mr. Davipson. As we read the statutes which you had enacted in 
the Congress 

Mr. Horrman. I am not asking about that; I am just asking you 
about the policy of the Department. Now, you know all about it. 

Mr. Davwson. That is what I am going to explain. 

Pursuant to the statutes which had been adopted, we felt that these 
multiple-purpose projects which had been developed in the West 
should be developed for the benefit and the use of the people out there. 

One of the most effective ways in doing that was to provide low-cost 
power to industries, new industries, which would like to move into that 
region for the purpose of utilizing the low-cost power 

Mr. Horrman. Which had not been dev eloped ? 

Mr. Davipson. Which had not heretofore been developed. 

Mr. Horrman. Industries which you stated in here which paid these 

various sums, and which, following the development of power, did 
come in ¢ 

Mr. Davinson. That is correct. 

Mr. Horrman. And you advocated the enactment of those statutes, 
did you not, and the adoption of that policy 

Mr. Davinson. I think that was a good policy. 

Mr. Horrman. I did not ask you whether you thought it was good 
or bad; I said said you advocated it, you supported it ? 

Mr. Davinson. The statutes were on the ~ when I was sworn in 
as Assistant Secretary to enforce those laws. I do not think those laws 
are now being Te ed. 

Mr. Horrman. I did not ask him for that last tail he put on the 
question. That shows your interest in the matter; does it not ? 

Mr. Davipson. Yes. 

Mr. Horrman. Now, how are you employed at the present ? 

Mr. Davinson. I am an attorney. 

Mr. HorrmMan. a ho are your clients, some of them? 

Mr. Cuvporr. I don’t think that is a fair question. I think that the 
witness certainly has the right to refuse to answer on the grounds that 
there might be some confidential communications between his client 
and himself. 

Mr. Horrman. I am not asking him for confidential communi- 
cations. 

Mr. Davipson. If you mean, do I represent any public bodies — 

Mr. Horrman. Wait a minute; I am not critic al ‘of anything that he 
has done, I am not critical of his clients. That is his business, but I 
think that the C ongress and the committee is entitled to know just 
what interests he represents. 

69092—56——3 
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There is nothing wrong with a man being a lobbyist. That is an 
honorable occupation, : and I assume that every fellow who i is a lobbyist 

sarns his pay. But, I have a right to know whether he is speaking 
here as an tnattached, uncompensated private citizen interested in 
the welfare of the country generally, or whether he represents some 
particular interest which ‘would profit out of the development of the 
natural resources in that community. 

Mr. Cuuporr. I am glad you made yourself clear. Now I think it 
isa fair question. Up to that point I did not think it was fair. 

Mr. Davipson. I will be very happy to answer that question. I am 
not a lobbyist for any organization or group; I am not compensated 
by anyone to appear or testify on any such matters as this. For your 
infor mation, I represent no public power agencies except the National 
Hells Canyon Association in the problems ° we have been having with 
the Federal Power Commission. 

Mr. Horrman. And what clients, if any, who desire power do you 
represent? What municipalities or companies ? 

Mr. Davinson. None at this point, none that I know of. But I 
would like to say, Mr. Hoffman, that as a resident of the Pacific North- 
west and practicing law there, I realize what a great stimulation to 
business generally these power dams are to business, and I hope to be 
an eventual recipient of some of this business which will come to the 
Northwest. 

Mr. Horrman. Naturally, with development. 

Mr. Davinson. Certainly. 

Mr. Horrman. Sure. Well, I hope you will, too. 

I note your first sentence is: 

I am happy to appear here today in response to your invitation. 


Who invited you to come? Was it somebody from the committee ? 

Mr. Davinson. Yes; Mr. Chudoff. The chairman invited—said 
that the committee invited me, not just the chairman. 

Mr. Horrman. What I am trying to make clear is this: Have you 
any idea as to why they asked you, ‘other than the fact that you were 
formerly associated with the Interior Department and were known as 
an advocate of public power ¢ 

Mr. Davinson. I think—— 

Mr. Horrman. Known as an advocate of public power and develop- 
ment of natural resources ? 

Mr. Davipson. I think, as they were checking the record, they found 
that I had been the one who had approved the recommendation of the 
Bureau of Land Management for placing this regulation in effect for 
the first time. 

Mr. Horrman. And your principal complaint, as I get it now, is 
that the Department is not following through on a program of the 
public developing natural resources in the Northwest / 

Mr. Davipson. My complaint is that the Department is not follow- 
ing the statutes prescribed by the Congress for the development of 
those resources in the Northwest. 

Mr. Horrman. You advocate that the Federal Government should 
continue to develop those resources ? 

Mr. Davinson. It certainly should. 
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Mr. Horrman. Whether there is—well, that appeared in your testi- 
mony before—whether there is a need, an immediate need, or an 
anticipated future need ? 

Mr. Davinson. There is a great immediate need. We are having 
brownouts now due to the failure of this administration to provide 
new starts of presently authorized projects. 

Mr. Horrman. And before the Government came in, you did not 
have those industries or that situation? 

Mr. Daviwson. We hope that this country is going to keep de- 
veloping 

Mr. Horrman. No,no,no. Did you hear what Iasked you? 

Mr. Davipson. Yes. 

Mr. Horrman. Why don’t you answer it, then ? 

Mr. Davinson. Read the question. 

Mr. Horrman. Your previous testimony, as I got it, was that none 
of these industries which you referred to in your statement which 
had paid in so many million dollars existed in that community or 
that vicinity prior to the development of this Bonneville Dam, was it ? 
Now, that is right; is it not? They did not exist there; they went 
there. 

Mr. Davipson. That is correct. 

Mr. Horrman. All right. And you think that development should 
be continued so that more industries will come in ? 

Mr. Davipson. That is right. 

Mr. Horrman. By the Federal Government? That’s right; is it 
not ¢ 

Mr. Davinson. That is right. 

Mr. Horrman. Instead of waiting for private industry to develop 
the country ? 

Mr. Davipson. Private industry will develop the country as a result 
of the low-cost Federal power that is put into the region. This is all 
private development, all of these tax revenues I am talking about. 

Mr. Horrman. This Aluminum Co., for example 

Mr. Davinson. That is private development; and if it is developed 
privately by private utilities, if that is what you mean, then the 
rates go up to such an extent that you will not have these industries 
come into the region to develop the country. 

Mr. Horrman. Well, your argument is, where there is a section of 
country where there are potentialities that have not been developed, 
the Federal Government should go in and spend Federal money, 
develop those natural resources so that private enterprise would follow 
along, build communities, become taxpaying, and so on? 

Mr. Davinson. That is correct. 

Mr. Horrman. Instead of waiting for private capital to make the 
original first development ? 

Mr. Davipson. That is correct. 

Mr. Horrman. How much money has come in by way of taxes from 
this Bonneville Dam ? 

Mr. Davinson. Well, Bonneville itself, of course, being a Federal 
agency, does not pay taxes, but it has turned in to the Treasury over 
and above operating expenses, depreciation on dams and the power- 
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lines, interest on its investment, approximately—TI think the figure is 
$45 million. 

Mr. Horrman. Whatever it was; and that was all part of the re- 
payment of the original investment ? 

Mr. Davinson. That is correct. 

Mr. Horrman. It has not paid anything in the way of taxes, such 
as would have been paid in had the development been made by private 
se ; has it? 

Mr. Davinson. It has paid a great deal more than it would have 
paid in taxes. 

Mr. Horrman. But not in the way of taxes? 

Mr. Davinson. Not in the way of taxes, but you do not need taxes 
when the public makes the investment, when the public is getting 
the repayment of that investment back, plus interest; getting that 
investment paid back, plus interest. 

Mr. Horrman. Yes, but look, now, the Federal Government hasn’t 
any money except as it gets it from the taxpayer; has it ? 

Mr. Davipson. On these projects 

Mr. Horrman. Speaking generally, the Federal Government hasn’t 
any money except what it gets out of the taxpayer ? 

Mr. Davinson. Generally speaking, that is correct, but I will not 
agree with that as an absolute statement by a long shot. 

Mr. Horrman. What revenue does the Federal Government have 
except that which comes from the taxpayer ? 

Mr. Davinson. The Department of the Interior is practically a 
self-supporting institution from the money it gets from the sale of 
its timber on the public lands, from the sale of power which comes 
in here, and, Mr. Hoffman, the thing that you and I basically disagree 
upon is, I think when the Federal Government makes an investment 
like in Bonneville Dam, with its $60 million allocated to power, of 
which in the 14 years that dam has been operating, it has paid back 
to the Government over and above all operating expenses and 214 
percent interest on the money, paid back $21 million, or 36 percent 
of that investment has been paid in a period of 15 years, when that 
dam is going to be good for a hundred years, I think that is an awfully 
good piece of business for the Federal Government, and it is that 
kind of investment which will be self-liquidating and which will, in 
turn, allow private enterprise to come in and prosper. 

Mr. Horrman. And pay taxes? 

Mr. Davinson. And private enterprise to pay taxes. That is the 
kind of development of the Northwest that I am advocating. 

Mr. Horrman. Have you finished ? 

Mr. Davinson. Yes. 

Mr. Horrman. And not one of those dollars that you have men- 
tioned of that $21 million was anything but a repayment that the 
Government had advanced; was it?) Answer that one. 

Mr. Davinson. That is correct. 

Mr. Horrman. That is what I asked you in the beginning. 

Then, the truth of the matter is that what you are objecting to 
is the attitude of the present administration in attempting, in a way— 
and I don’t know that I speak correctly for the administration, but 
that is what I understand—to get out of, get the Government out of 
business. 
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You want the Department of the Interior to follow along on 
the previous policies which were there when you were in; isn’t “that 
right ? 

Mr. Davinson. You are trying to put words in my mouth, which 
T don’t 

Mr. Horrman. I am just trying to get you to give a clear answer 
to a fairly short statement. I will restate it: What you object to 
and one reason why you are here is that you do not agree with the 
present policy of the administration—assuming it is—to get the Gov- 
ernment out of private business ? 

Mr. Davinson. I think that the development of these multiple-pur- 
pose projects to provide irrigation, reclamation, flood control, naviga- 
tion, as well as power, these large multiple-purposes projects, these 
key projects, that is a proper function of the Federal Government be- 
cause when the Federal Government provides those structures, then 
private business makes an awful lot of money and pays an aw ful lot 
of taxes. Now, that is the point, and as long as you try to get the 
Federal Government, as this administration is trying to do, out of 
building those basic structure and turn those over to private enter- 
prise, you are going to have the resulting high rates which will pre- 
clude the kind of private investment which pays all of the taxes into 
the Treasury. 

Even if you taxed all of the dams that would mean but a drop in the 
bucket compared to the amount of taxes which the farmers pay as 
income taxes, as a result of crops and irrigation—— 

Mr. Horrman. Now you are talking about farmers; are you talking 
about the reclamation of land for farming ? 

Mr. Davipson. Yes. 

Mr. Horrman. And we have a surplus. The farm surpluses are 
costing us a million dollars a day for storage and as administrative 
expenses; are they not ? 

Mr. Davinson. 7 you say that those are the facts, I assume they are. 

Mr. Horrman. I don’t know, except as the Agriculture Department 
and these folks over here on the House floor mentioned the other day. 

Mr. Davinson. I understand that your position is that no new land 
should be brought into cultivation and there should be no develop- 
ment of land. 

Mr. Horrman. No. My position is that individuals, as the need 
arises, will develop the country. They do not need to be wet-nursed 
along and we do not need to bring in additional agricultural lands as 
long as it is costing us now a million dollars a day to take care of the 
surplus; that isall. I will yield. 

Mr. Moss. When you talk about the great cost of these surpluses, I 
would like to point out that the western part of the country, the North- 
west and the Far West, that I represent, has very few crops in surplus, 
and we do not participate overly in this. Our agriculture is of a dif- 
ferent kind. 

Mr. Horrman. Iam not saying you do. 

Mr. Moss. We have been handling our problems quite well. 

Tam finished. I just wanted to get that point on the record. 

Mr. Horrman. The gentleman referred to the fact that the Com- 
modity Credit Corporation has cost a million dollars a day for the 
last 2 years. You can’t get away from that million dollars a day. 
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Mr. Jones. Of course, the gentleman knows we are paying about 
a million dollars a day in subsidies to the major publishers of this 
Nation, don’t you? You are paying subsidies to the major publishers 
of this Nation. 

Mr. Horrman. Publishers? 

Mr. Jones. When we talk about subsidies of a million dollars a day, 
we have almost that much in our second-class postal deficit. 

The Cuatrman. I think we ought to continue. 

Mr. Horrman. The gentleman advocates Government assistance in 
the development of all these natural resources, and he objects to the 
present policy of the present administration, which I think he under- 
stands, and which I get from the papers, is that the Government 
ought to get out of private business. 

Mr. Davipson. There is one additional thing you have not men- 
tioned. 

Mr. Horrman. Only one? 

Mr. Davinson. It is important in this regard. That is, that there 
has been not one of these statutes under which we operated when we 
were running the Department, that has been changed one iota by the 
Congress of the United States. That is still the policy of the Congress 
of the United States; but by the process of administrative amend- 
ment 

Mr. Horrman. Just a minute. Right there 

Mr. Davinson. Those policies are being changed. 

Mr. Horrman. You don’t claim that the Secretary of the Interior, 
however, has violated any law by administrative order, do you? Now, 
wait. Do you or don’t you? 

Mr. Davipson. I have not used the word “violated.” That is cor- 
rect. 

Mr. Horrman. You mean he has gotten around it by some other 
regulation which does not violate the law? 

Mr. Davipson. Exactly. He got around it, but he has not directly 
followed it. 

Mr. Horrman. You are getting back to the assistant United States 
attorney named Cox. He said formerly, under the New Deal, the 
previous administration, it had been the policy of the Department of 
Justice to try to learn the intent of Congress but that now, they tried 
to get an interpretation of the statue which would fit the adminis- 
trative executive policy. If they have done that down there, they just 
copied the precedent you gave us before. 

Mr. Davinson. Mr. Chairman, may I again read the statute that I 
do not consider the Department has followed ? 

Mr. Horrman. Leave it in the record. He had it two or three times. 

Mr. Davinson. This directs them to build transmission lines. 

Mr. HorrMan. It is very evident that this hearing is an attack on 
the so-called change of policy in the administration. That is all it is. 
It is building campaign propaganda for 1956. 

I am not crying about it. I am just calling attention to what it is. 
I did not want you to think we are so dumb we don’t know what is 
going on. 

The Cuarrman. You can make any observation you want concern- 
ing this hearing. I want to say that I, as chairman, feel these hear- 
ings are being held for the purpose of determining whether or not we 
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should have a government by change of administrative regulations or 
government by the laws of the United States. If we feel that this 
change of regulation every time there is a new President or a new 
Secretary of the Interior is not a good law, we certainly should have 
an act of Congress to say what they should do and spell it out. If we 
want to change that, we can do so by amending the law, repealing the 
law, or any other w ay. 

Mr. Horrman. I am not quarreling with you. If you can make 
political hay out of this, go ahead. 

The Cuamman. We should have the right to express ourselves. 
You should have the right to express yourselves. 

Mr. Horrman. Well, we are both doing it, aren’t we? 

The CHatrrmMan. We certainly are. 

Mr. Jones. With regard to the gentleman’s comment about helping 
us with the issue, we certainly are grateful. 

Mr. HorrMan. We are keeping i it on a high level. 

Mr. Jones. Sure. As long as we can have the splendid cooperation 
of making these public issues, then it is a good thing. 

The Cuarrman. Are you through with this witness ? 

Mr. Horrman. I don’t know. 

The Cuarrman. All right. I would like for you to continue. 

Mr. Horrman. I think that the gentleman made it clear enough. 
I think so. You were not complaining about the unemployment just 
because of unemployment, were you’? You thought there was some 
inefficiency when you quoted these figures ? 

Mr. Davinson. Well, I said that the cut of those people which would 
throw a $40-million construction program behind schedule, which in 
turn would get millions of dollars into the Treasury, is very inefficient. 
It is a very inefficient way to run the Government. 

Mr. Horrman. In connection with the development of how much less 
power did you produce out there, after they were discharged, as com- 
pared with what was produced before ? 

Mr. Davinson. As I understand it, the construction schedule fell 
behind. 

Mr. Horrman. Do you mean in powerlines / 

Mr. Davipson. Building new lines fell behind schedule. So that, 
therefore, the Government will be unable to get this revenue as quic kly 
as it would otherwise. 

Mr. Horrman. You had complained about the unemployment as 
such, that is, as unemployment, or because of its interfering with the 
dev elopment ? 

Mr. Davipson. That came up in connection with this administration 
cutting the staff of the Bonneville Power Administration. 

Mr. Horrman. But your complaint was they were cutting future 
construction, was it not ? 

Mr. Davinson. By the cutting of those 500 people that they 
knocked off the Bonneville staff ‘they delayed the construction pro- 
gram which had been authorized and approved by the Congress to 
such an extent that it has fallen behind schedule. 

Mr. Horrman. What particular things would these people that they 
were letting off have built had they been retained, do you know? In- 
stead of telling us about the number of people thrown off, why don’t 
you tell us what they failed to build? Do you see my point? These 
fellows might have been loafers for all you know. 
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Mr. Davipson. Yes, but Mr. Hoffman, all I did was draw con- 
clusions from the facts as they were presented. The Congress 
authorized 

Mr. Horrman. You said that half a dozen times. 

The Cuarrman. Let the witness finish. 

Mr. Davison. The Congress authorized the construction program 
for the Bonneville Power Administration. After the survey team 
reported, and people were knocked off the payroll, within 6 months 
thereafter, that construction program had fallen behind schedule. 

Mr. Horrman. Where did you get those figures that they had fallen 
behind schedule? 

Mr. Davinson. It is now behind schedule. 

Mr. Horrman. I will waive that. How many people were thrown 
off? Youhad itthere. Well, just skip it. 

How many were men? How many were women? 

Mr. Davinson. I have not the slightest idea. 

Mr. Horrman. What were they doing, do you know? 

Mr. Davinson. I just testified to that. I don’t know. 

Mr. Horrman. You don’t know what they were doing, do you ? 

Mr. Davipson. No. All I know is that as a result of that action, 
the construction program has fallen behind. 

Mr. Horrman. You don’t know whether 

Mr. Davison. And that is one of the very few times that that 
has ever happened in the Bonneville Power Administration. 

The Cuatrman. Mr. Hoffman, I think we can get those figures 
from the Interior Department, if you are interested. 

Mr. Horrman. You might just as well say because there is only a 
bare majority over here, the work of Congress is not going on, because 
some are off on junkets. 

Mr. Davinson. I don’t think that is a proper characterization of 
my remarks. 

Mr. Horrman. All you told us is that so many people were thrown 
off the payroll. That is what you said. You don’t know what they 
were doing and how many hours they were working. 

Mr. Davinson. Should I repeat my whole statement ? 

Mr. Horrman. No. No. For heaven’s sake, no. 

Mr. Davinson. Then that is not a correct statement. 

Mr. Horrman. That is what the record will show; that, and the 
lack of what you say, percentage in construction. Those two facts 
are all you have. I am through. 

Mr. Moss. I would like to pursue that a little further. This staff 
of Bonneville, it can be assumed, was working on the planning of 
the projects that were being constructed as a result of authorizations 
and appropriations by Congress ? 

Mr. Davinson. That is correct. 

Mr. Moss. As you reduced the staff, you reduced the ability of the 
staff to keep schedules for construction ¢ 

Mr. Davinson. That is correct. 

Mr. Moss. For completing of contracts? 

Mr. Davinson. Yes. 

Mr. Moss. And in the process of slowing up the completion of 
contracts which have been authorized and financed as a result of the 
acts of Congress, in an area where you have power shortages, you also 
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contributed materially to unemployment in that area because those 
conditions mean a lesser production by industry in the area, and 
therefore, you create a continuation of a power shortage in an area 
that has a real deficiency at the present time? 

Mr. Davinson. Yes. 

Mr. Moss. I think we can go to other agencies, or other spots in 
the Bureau of Reclamation and find where cuts have undoubtedly 
slowed down planning, and that it will reflect in some areas that are 
not able to meet schedules or meet the needs of the areas for develop- 
ment, and in this instance, I think it would be a safe assumption that 
some “ot those people even though there may have been a few loafers, 
were undoubtedly engaged in the actual planning of the projects and 
the letting of contr acts and the supervising of contracts? 

Mr. Davinson. Yes. 

The Cuarrman. Mr. Minshall, do you have any questions? 

Mr. Minsuatu. I have one here. Referring to this data that has 
been given to us by the Library of Congress, “relativ e to the general 
regulation, ‘an you tell me please when these prior regulations were 
adopted? In what year, if you know? 

Mr. Davinson. 1948. 

Mr. MinsHaui. 1948. What was your capacity at that time? 

Mr. Davinson. I was Assistant Secretary at that time. 

Mr. Mrinsuatu. You had something to do with formulating these 

regulations; did you not? 

Mr. Davinson. The preceding regulations? 

Mr. Minsuaru. You helped draft these? 

Mr. Davipson. Yes. I approved the recommendation of the Bureau 
of Land Management that they put in such a regulation. 

Mr. Minsuauu. How long were you General Counsel prior to the 
time you became Assistant Secretary ? 

Mr. Davinson. I think about 2 years. That is, General Counsel at 
Bonneville. 

Mr. Minsuaty. Not of the Bureau? 

Mr. Davipson. Not of the Bureau; no. 

Mr. Minsuatt. That ts all that I have. 

The Cuarrman. Are there any other questions ? 

Mr. Jonrs. Do you recall the Bonneville Act? Did it require a 
repayment schedule of the funds allocated to the cost of installing 
hydro capacity at the various dams? 

Mr. Davipson. The Bonneville Act required that costs be allocated 
to power and other purposes by the Federal Power Commission and 
the repayment schedules have been setup on the basis of the alloca- 
tions of cost. 

Mr. Jones. What was the repayment schedule? Do you recall that? 

Mr. Davinson. I do not recall the detailed repayment schedule. I 
know that the Bonneville Annual Report of 1954 reads as follows. 
This is with reference to the repayment of that, if that will satisfy you. 
It says: 

The repayment of the capital investment for the Bonneville Power Adminis- 
tration is $55 million ahead of schedule and at Bonneville Dam it is $9,800,000 
ahead of schedule. 

Mr. Jonss. So the Bonneville Administration is ahead on its re- 
payments, as required under the Bonneville Act ? 
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Mr. Davinson. That is right. 

Mr. Jones. Do you recall whether or not the act provided that the 
Bonneville Power Administration should pay income tax to the Fed- 
eral Government ? 

Mr. Davinson. It does not. 

Mr. Jones. So there was no requirement to levy on the cost of gen- 
erating power to the ultimate consumer, a tax schedule that would 
return to the Federal Treasury a payment in lieu of a Federal income 
tax ¢ 

Mr. Davinson. That is right. 

Mr. Jones. Now, prior to the enactment of authorizing the con- 
struction of the project as embraced in the Bonneville Power Admin- 
istration, do you recall whether or not there was any application from 
any private utility in that area to utilize power sites where the proj- 
ects were constructed by the Department of the Interior or by the 
Bonneville Power Administration ? 

Mr. Davinson. Yes; there was. 

Mr. Jones. And what were those sites ? 

Mr. Davipson. Well, I remember the Washington Water Power Co. 
applied to build a dam at Kettle Falls, Wash., which was a smal] dam. 

Mr. Jones. Was that site used by the Federal Government ? 

Mr. Davipson. Yes. 

Mr. Jones. Under the rights retained and the authorization of the 
acts of Congress, which provided for the construction and utilization 
of the site for a dam ? 

Mr. Davinson. That is right. The Grand Coulee Dam was built 
at that site. 

Mr. Jonrs. There was not anything unusual about the Federal Gov- 
ernment utilizing its own site rather than giving it to some private 
company, was there / 

Mr. Davinpson. No. That has been the policy of the Government; 
the policy of the Congress. , 

Mr. Jones. And if the site under the Federal Power Act had not 
been utilized by the Federal Government, the Federal Power Commis- 
sion would have the authority to grant a license to any private utility 
for the construction of a dam that met the engineering criteria, would 
it not ? 

Mr. Davinson. Yes. 

Mr. Horrman. And the Government would have fixed the rate, 
would it not, under our present and past policy? The Government 
would fix the rate at which they sell the power ? 

Mr. Jones. And, too, a private utility could take into account the 
fact that it does pay income tax, and could set the rate in keeping 
with their ability to earn to pay to the Federal Treasury, could they 
not ? 

Mr. Davipson. Yes. But the State government does that, as dis- 
tinguished from the Federal Government. 

Mr. Jones. Yes; but it has the authority. Let’s get back and talk 
about this monopoly, because you know, every time we talk about the 
Federal Government having this giant monopoly—let’s examine these 
utilities, both the public and so-called private utilities, and see where 
the monopoly begins and where it ends. 
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Now, de you know of any so-called private utility that does not 
operate from a franchise, either from the public service commission of 
the various States or from some municipal franchise 

Mr. Davinson. No; I donot. They are essentially monopolies. 

Mr. Jones. They have to be by the very nature of their undertaking ? 
They have to be a monopoly ; is that correct, sir? 

Mr. Davinson. That is correct. 

Mr. Jones. Even Mr. Wendell Willkie recognized the fact that any 
utility that sold and distributed electric energy, by the very nature of 
its business, had to be a monopoly ; is that correct ? 

Mr. Davinson. That is right. 

Mr. Jones. So, therefore, it is a right they acquire, through some 
legal instrumentality or with the consent of the people through their 
government, to give to the so-called private utility a franchise or a 
right to do business; isn’t that correct, sir ? 

Mr. Davinson. That is right. 

Mr. Jonrs. So, in the fixing of rates by the utility body, they are 
granted the right to make a profit ; are they not ? 

Mr. Davipson. Yes. 

Mr. Jones. Do you know of any utility that the ratemaking body 
deprives that private utility from making a profit ? 

Mr. Davipson. I do not. 

Mr. Jones. Isn’t it a matter of fact that the Supreme Court has held 
they were entitled to a profit ? 

Mr. Davinson. That is correct. 

Mr. Jones. And so therefore, if they make a profit, it is not incon- 
ceivable that the Federal Government should assess them income taxes ? 

Mr. Davinson. That is right. 

Mr. Jones. And so therefore, there is nothing unusual about a utility 
making a profit on their operations from a franchise from the people; 
is there ? 

Mr. Davipson. There is only one thing—— 

Mr. Jones. If the people decide that they want to exercise this 
monopoly themselves, that does not mean it 1s socialism because 

Mr. Horrman. Oh, no. 

Mr. Jonrs. They are operating their own legal rights. 

Mr. Davinson. I certainly don’t think so. 

Mr. Jones. Of course, they would not be charged with any such 
thing as creeping socialism if they decided to use their own legal 
rights, power, and authority, that is inherent to the Government itself. 

Mr. ikemeom. Yes. 

Mr. Horrman. And reserved in the Constitution for the people. 

Mr. Jones. Reserved to the people. 

Let me go a little further. 

Mr. Davinson. I would just like to add one sentence about payment 
of income taxes. They are about the only class that enjoy the unique 
privilege of being permitted to treat their Federal income tax as a 
direct cost on the consumer. That is, against the rate pay. 

Mr. Horrman. Let the record show the gentleman is well pleased 
with that statement. 

Mr. Jones. Who is? 

Mr. Horrman. The originator of it. 

Mr. Davinson. Certainly. 
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Mr. Jones. I am satisfied with it, too. 

Mr. Davipson. I have been trying to get it in for a good while. 

Mr. Horrman. If you know of anybody, including the Federal 
Government, that does not pass it along to the consumer, let me know. 

Mr. Davipson. They have to get it below the line. 

Mr. Horrman. We are getting back to the taxpayers. 

Mr. Jones. Now, these so-called investments in the resource develop- 
ment of our country, do you know whether or not there is a delay in 
the repayment schedule of the REA. 

Mr. Davipson. Not the REA. The REA is considerably ahead of 
schedule. 

Mr. Jones. Do you know whether the TVA is ahead of schedule? 

Mr. Davinson. Yes, it is. 

Mr. Jones. Do you know whether Southwest Power Administration 
is ahead of schedule? 

Mr. Davinson. I don’t know about the Southwest, nor the Southeast. 

Mr. Jonses. Do you know whether the Southeast Power Adminis- 
tration is? 

Mr. Davinson. I do not. 

Mr. Jones. Do you know whether or not the International Paar 
Commission generating power on the Rio Grande River is in default 
or in arrears? 

Mr. Davipson. I am sure I would have heard about if they had 
been in default. 

Mr. Jones. You bet your boots you would have heard about it. 

Mr. Horrman. Are you through? 

Mr. Jones. Not yet. Iam just getting warmed up. 

Mr. Horrman. I am wondering, if the Government takes them all 
over, just where they are going to get the money to operate. 

Mr. Jones. We are not concerned with that. 

Mr. Horrman. No. Let the Lord take care of that. 

Mr. Jones. No. The Lord will help us. 

Mr. Horrman. You are not going to take care of the Lord; are 
you ? 

' Mr. Jones. We are going to try to. 

Mr. Horrman. I would not wonder a darn bit but what you would. 

Mr. Jones. You are going to be on our side. 

Mr. Horrman. Not when you begin to take care of the Lord. I 
think I will let Him run that. 

Mr. Jones. Now, let’s get back to the Federal Power Commission 
licensee. There has been no hostility on the part of the Federal 
Power Commission to issue a license to a so-called private utility where 
there was no diversion or hostile interest on the part of the Federal 
Government; has there? It has been issuing licenses all the way 
through? 

Mr. Davinson. Sure. 

Mr. Jones. So, therefore, the issuance of a license also maintains 
for the preference customers, the right to acquire that license; does 
it not? 

Mr. Davinson. That is right. 

Mr. Jonrs. And also insures to the licensee a sufficient charge on 
his capitalization to where he would make a profit ? 

Mr. Davipson. Yes. 
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Mr. Jones. What percent of the total generation and sale of power 
is generated and distributed through public-power bodies? Do you 
know ? 

Mr. Davinson. I gave those figures of Federal power versus private 
power. It is 89 percent private and 11 percent Federal. 

Mr. Jones. Well, it doesn’t look like there is going to be all public 
generation and sale then, if we have only 11 percent. You would not 
get excited about a small figure like 11 percent, would you, Mr. Hoff- 
man ? 

Mr. Horrman. I am not excited about anything. 

Mr. Jones. That is all. 

The CuarrmMan. Do any other members of the committee have ques- 
tions? I understand you have a question, Mr. Lanigan. 

Mr. Lanican. You stated that if the development were done—a 
power development—by a private company, there would be higher 
rates to the consumers than if the Government developed power. 
Could you explain why that would occur ? 

Mr. Davinson. Well, to begin with, in these large multiple-purpose 
projects, you have the reclamation, irrigation, and other benefits, which 
have to be paid for by the Federal Government. The amount that is 
allocated to power is repaid by power; and for the reason that both 
the public bodies and the Federal Government can borrow money 
at less interest than can a private utility that interest factor makes 
a considerable difference. 

Then also, the private utility has to earn a 6 percent return on its 
investment and the way that investment is saeae allows them on cer- 
tain occasions, to make as much as 9, sometimes 12 percent on their 
investment, and it results in higher rates to the ultimate consumer. 

Mr. Lanican. How do they make 9 to 12 percent profit on the 
investment ? 

Mr. Davinson. Well, under most of the laws of most of the States, 
they are allowed a 6 percent return. Let’s assume they borrow $100 
million. They will pay for that in, say 50 percent bond and 50 percent 
stock ; 50 percent equity and 50 percent bond. Assume they get a rate 
of 3 percent interest for the $50 million on bonds. Six percent would 
be allowed by the regulatory commission on the entire $100 million. 
They get 6 percent on that 50 percent that they can borrow for 3 
vercent. Therefore, that has the net effect of 9 percent interest on the 
$50 million equity. Nine percent return on their investment. 

Mr. Laniean. Then you said—I just want to get this point clear 
because there was quite a bit of conversation going on at the time— 
something about the utility companies income tax being figured into 
their rate structure. Can you explain that? 

Mr. Davinson. Well, I said that the utilities are permitted to make 
a direct charge against the consumer. That is, collect taxes as part of 
their rate base. 

Mr. Laniean. And they collect the income taxes and then they get 6 
percent clear after that? 

Mr. Davinson. In effect, that is what it amounts to. 

Mr. Laniean. I see. Now, in your statement, you say that you had 
written a letter to the Secretary of the Interior, concerning a revoca- 
tion of Order 2115, and had received a reply. Do you have a copy of 
your letter and of the reply that we could have for the record ? 
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Mr. Davinson. I do not have the original reply with me, if that is 
important; but I have here a copy of the letter dated May 4, 1954, and j 
the reply from the Secretary was undated. It was written on the Office 4 tt 


of the Under Secretary’s stationary. 1 
Mr. Lanican. With the chairman’s permission we will enter those st 
as exhibits B and C. if 
(Exhibits B and C marked for identification and made a part of the ™ 


record follow :) a 
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XHIBIT § H 


Davipson & NIKOLORIC, 
Portland, Oreg., May 4, 1954. th 
Hon. DoveLtas McKay, ‘4 
Secretary of the Interior, 4 
Department of the Interior, Washington, D. C. 

DesaR Mr. Secretary: Only recently have I seen your order Noe. 2758, dated 
April 7, 1954 (published in the Federal Register April 13, 1954), which, among 
other things, revoked orders 1994 and 2115, as amended. I was general counsel 
of the Bonneville Power Administration at the time these two orders were 
promulgated by Secretary Ickes and, during my 4 years as Assistant Secretary 
of Interior, I had many occasions to see them in operation. Their revocation 
and replacement by your order No. 2753 has raised a number of questions in 
my mind, some of which may already have occurred to you. 

Order No. 2115 made the Bonneville Administrator responsible, among other 
things, for— 

(1) integrating the power facilities of the various Government projects in 
the Northwest for which he was marketing agent ; 

(2) interconnecting such Federal projects with other systems; 

(3) selling electricity generated at Bonneville, Grand Coulee, Hungry g 
Horse, and other Government dams in the Northwest under the policies set 7 
forth in the Bonneville and Flood Control Acts; 

(4) making such studies, and doing such research work as necessary 
to promote the use of electricity for industrial, agricultural, and domestic 
uses ; and 

(5) making income and expense reports concerning all Federal projects 
from which he sells power, including the transmission system. 

Under this basic order, Bonneville Power Administration became the re- 
gional agency of the Pacific Northwest for making systemwide power load esti- 
mates; it assumed the leadership in gaging power resources and future needs sol 
of the region and in presenting to the Congress, through the Secretary, plans wa 
for meeting the regional power demands; it integrated the Government power tio’ 
projects with publicly and privately generated power into a unified compre- 2 the 
hensive power system. sol 

On May 8, 1953, when you amended order 2155 to include the Chandler project, pov 
you specifically reaffirmed the delegation of many of these duties to Bonne- ; por 
ville, including the Administrator’s designation as the marketing agent for “all by- 
projects, now or hereafter constructed in the drainage basin of the Columbia the 
River and its tributaries and in such other river basins as drain into the 7 vill 
Pacific Ocean in the States of Washington and Oregon.” Since water that fro. 
enters a river or its tributaries upstream naturally affects every dam lower con 
downstream, it is a sound principle that one agency should handle the power 
marketing from all federally owned dams on the Columbia and its tributaries. 

Your recent order 2753, revoking order 2115, and authorizing the Bonneville 
Administrator to sell power from only a portion of the authorized power projects 
on the Columbia and its tributaries therefore seems on its face inconsistent 
with this principle and with your prior action. For example, Bonneville was 
authorized under order 2115 to market power and plan for the transmission 
line from Libby, John Day, and the four lower Snake River dams, all of which 
have already been authorized by Congress. Since these dams are not. specifically 
referred to in vour new order, it would appear that Bonneville is precluded not 
only from selling power from these dams when they are completed, but also 
from having anything whatever to do with integrating them into the existing 
Federal system or planning for the transmission lines to bring the power gen- 
erated at the dams to the load centers. 
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I understand that Palisades Dam on the Snake River, although not specifically 
mentioned, was intended to be included in the order for, in answer to a question 
by Senator Cordon during recent appropriation hearings, Secretary Aandahl said 
that the order No. 2753 authorized the Bonneville Administrator to sell power 
from all Federal dams that had been constructed or which were under con- 
struction (p. 620, transcript Senate Committee on Appropriations, April 23, 
1954). Inasmuch as Palisades Dam is now under construction, I assume that 
its failure to be included in order 2753 is merely an oversight. 

Since, under your new order, Bonneville is restricted exclusively to selling 
and interchanging power from specified projects, a vast amount of authority that 
had been granted the Administrator under order 2115 has been withdrawn. 
Hence, a number of questions arise and I would appreciate being supplied with 
the answers to the following: 

(1) Will Bonneville continue to estimate the future power requirements of 
the Pacifie Northwest region? 

2. Will Bonneville continue to make recommendations to the Secretary 
of the Interior and to the Congress for new dams and related transmis- 
sion facilities which should be constructed under Federal auspices? 

3. Will Bonneville continue to prepare evaluations of particular proi- 
ects containing power facilities to support requests for appropriations for 
new starts on dams already authorized by the Congress? For projects not 
yet authorized? 

4. Is Bonneville to market the power from the authorized Ice Harbor 
and the other lower Snake River Dams? From Libby Dam? From John 
Day Dam? 

5. Does the new order preclude Bonneville from planning to integrate 
the power from the dams listed in 4 above into the existing Federal 
system? 

6. Will Bonneville continue to plan its transmission facilities to market 
the power from existing and future Federal projects on an overall and 
integrated basis to obtain lowest cost power to industrial and other con- 
sumer’s, or will power transmission planning henceforth be on an isolated 
project-by-project basis? 

7. Will Bonneville continue to encourage power consuming industries to 
locate in the Pacific Northwest? If so, are any steps being taken to secure 
appropriations from the Congress to carry on this work? 

8. If the new order precludes Bonneville from performing any of the 
functions listed above, will any other agency perform any or all of the func- 
tions? If so, what agency or agencies? 

The requirement under the new order 2753 that Bonneville market power 
solely on the basis of the specific statutory authority under which the dam 
was constructed, but with no other policy direction, raises a number of addi- 
tional questions. The cost of power generated at the various dams from which 
the Administrator sells power varies. Order 2115 allowed him to file a con- 
solidated income and expense report covering all projects from which he sold 
power including the transmission system. Your new order provides for no re- 
ports on power sales or expenses. Another difficulty arises from the project- 
by-project approach of your new order. For example, the old order 2115 applied 
the preference principles for public bodies and cooperatives found in the Bonne- 
ville Act, the Flood Control Act, and the Reclamation Act to all sales of power 
from Federal dams by the Bonneville Administrator. The Hungry Horse Act 
contains no such preference provisions. 

9. Does the new order mean that the Bonneville Administrator will not 
hereafter give preference to public bodies and cooperatives in the sale of 
power from the Hungry Horse project? 

10. Will power from each project be sold separately? In the future, 
will there be no sales of power from the Federal power pool itself? 

11. If the new order requires separate treatment for each project, how 
will Bonneville handle the power increase at downstream dams created by 
water control at upstream dams: For example, does the Administrator sell 
the additional power at Bonnevile Dam created by water storage and releases 
from Hungry Horse Dam as Bonneville or Hungry Horse power? 

12. If you expect to receive any reports from the Administrator on power 
sales and expenses, will they be filed on a project-by-project basis? If so, 
how is the transmission system to be handled? 
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Mr. Davinson. I do not have the original reply with me, if that is 
important; but I have here a copy of the letter dated May 4, 1954, and 
the reply from the Secretar y was undated. It was written on the Office 


of the Under Secretary’s stationary. 
Mr. Lanican. With the chairman’s permission we will enter those 


as exhibits B and C. 
(Exhibits B and C marked for identification and made a part of the 


record follow :) 


ExuHisit B 
DAvipson & NIKOLORIC, 
Portland, Oreg., May 4, 1954. 
Hon. Dovuetas McKay, 
Secretary of the Interior, 
Department of the Interior, Washington, D. C. 

DEAR Mr. SECRETARY: Onty recently have I seen your order Ne. 2758, dated 
April 7, 1954 (published in the Federal Register April 13, 1954), which, among 
other things, revoked orders 1994 and 2115, as amended. I was general counsel 
of the Bonneville Power Administration at the time these two orders were 
promulgated by Secretary Ickes and, during my 4 years as Assistant Secretary 
of Interior, I had many occasions to see them in operation. Their revocation 
and replacement by your order No. 2753 has raised a number of questions in 
my mind, some of which may already have occurred to you. 

Order No. 2115 made the Bonneville Administrator responsible, among other 
things, for— 

(1) integrating the power facilities of the various Government projects in 
the Northwest for which he was marketing agent ; 

(2) interconnecting such Federal projects with other systems; 

(3) selling electricity generated at Bonneville, Grand Coulee, Hungry 
Horse, and other Government dams in the Northwest under the policies set 
forth in the Bonneville and Flood Control Acts; 

(4) making such studies, and doing such research work as necessary 
to promote the use of electricity for industrial, agricultural, and domestic 
uses ; and 

(5) making income and expense reports concerning all Federal projects 
from which he sells power, including the transmission system. 

Under this basic order, Bonneville Power Administration became the re- 
gional agency of the Pacific Northwest for making systemwide power load esti- 
mates; it assumed the leadership in gaging power resources and future needs 
of the region and in presenting to the Congress, through the Secretary, plans 
for meeting the regional power demands; it integrated the Government power 
projects with publicly and privately generated power into a unified compre- 
hensive power system. 

On May 8, 1953, when you amended order 2155 to include the Chandler project, 
you specifically reaffirmed the delegation of many of these duties to Bonne- 
ville, including the Administrator’s designation as the marketing agent for “all 
projects, now or hereafter constructed in the drainage basin of the Columbia 
River and its tributaries and in such other river basins as drain into the 
Pacific Ocean in the States of Washington and Oregon.’ Since water that 
enters a river or its tributaries upstream naturally affects every dam lower 
downstream, it is a sound principle that one agency should handle the power 
marketing from all federally owned dams on the Columbia and its tributaries. 

Your recent order 2753, revoking order 2115, and authorizing the Bonneville 
Administrator to sell power from only a portion of the authorized power projects 
on the Columbia and its tributaries therefore seems on its face inconsistent 
with this principle and with your prior action. For example, Bonneville was 
authorized under order 2115 to market power and plan for the transmission 
line from Libby, John Day, and the four lower Snake River dams, all of which 
have already been authorized by Congress. Since these dams are not specifically 
referred to in vour new order, it would appear that Bonneville is precluded not 
only from selling power from these dams when they are completed, but also 
from having anything whatever to do with integrating them into the existing 
Federal system or planning for the transmission lines to bring the power gen- 
erated at the dams to the load centers. 
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I understand that Palisades Dam on the Snake River, although not specifically 
mentioned, was intended to be included in the order for, in answer to a question 
by Senator Cordon during recent appropriation hearings, Secretary Aandahl said 
that the order No. 2753 authorized the Bonneville Administrator to sell power 
from all Federal dams that had been constructed or which were under con- 
struction (p. 620, transcript Senate Committee on Appropriations, April 23, 
1954). Inasmuch as Palisades Dam is now under construction, I assume that 
its failure to be included in order 2753 is merely an oversight. 

Since, under your new order, Bonneville is restricted exclusively to selling 
and interchanging power from specified projects, a vast amount of authority that 
had been granted the Administrator under order 2115 has been withdrawn. 
Hence, a number of questions arise and I would appreciate being supplied with 
the answers to the following: 

(1) Will Bonneville continue to estimate the future power requirements of 
the Pacifie Northwest region? 

2. Will Bonneville continue to make recommendations to the Secretary 
of the Interior and to the Congress for new dams and related transmis- 
sion facilities which should be constructed under Federal auspices? 

3. Will Bonneville continue to prepare evaluations of particular proi- 
ects containing power facilities to support requests for appropriations for 
new starts on dams already authorized by the Congress? For projects not 
yet authorized? 

4. Is Bonneville to market the power from the authorized Ice Harbor 
and the other lower Snake River Dams? From Libby Dam? From John 
Day Dam? 

5. Does the new order preclude Bonneville from planning to integrate 
the power from the dams listed in 4 above into the existing Federal 
system? 

6. Will Bonneville contirve to plan its transmission facilities to market 
the power from existing and future Federal projects on an overall and 
integrated basis to obtain lowest cost power to industrial and other con- 
sumers, or will power transmission planning henceforth be on an isolated 
project-by-project basis? 

7. Will Bonneville continue to encourage power consuming industries to 
locate in the Pacific Northwest? If so, are any steps being taken to secure 
appropriations from the Congress to carry on this work? 

8. If the new order precludes Bonneville from performing any of the 
functions listed above, will any other agency perform any or all of the fune- 
tions? If so, what agency or agencies? 

The requirement under the new order 2753 that Bonneville market power 
solely on the basis of the specific statutory authority under which the dam 
was constructed, but with no other policy direction, raises a number of addi- 
tional questions. The cost of power generated at the various dams from which 
the Administrator sells power varies. Order 2115 allowed him to file a con- 
solidated income and expense report covering all projects from which he sold 
power including the transmission system. Your new order provides for no re- 
ports on power sales or expenses. Another difficulty arises from the project- 
by-project approach of your new order. For example, the old order 2115 applied 
the pieference principles for public bodies and cooperatives found in the Bonne- 
ville Act, the Flood Control Act, and the Reclamation Act to all sales of power 
from Federal dams by the Bonneville Administrator. The Hungry Horse Act 
contains no such preference provisions. 

9. Does the new order mean that the Bonneville Administrator will not 
hereafter give preference to public bodies and cooperatives in the sale of 
power from the Hungry Horse project ? 

10. Will power from each project be sold separately? In the future, 
will there be no sales of power from the Federal power pool itself? 

11. If the new order requires separate treatment for each project, how 
will Bonneville handle the power increase at downstream dams created by 
water control at upstream dams: For example, does the Administrator sell 
the additional power at Bonnevile Dam created by water storage and releases 
from Hungry Horse Dam as Bonneville or Hungry Horse power? 

12. If you expect to receive any reports from the Administrator on power 
sales and expenses, will they be filed on a project-by-project basis? If so, 
how is the transmission system to be handled? 
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It is understood, of course, that the mere revocation of authority for the Bon- 
neville Administrator to perform certain functions, does not remove the author- 
ity from you as Secretary of the Interior to exercise these functions or to dele- 
gate them to some other agency. We in the Northwest have a great interest 
in knowing whether the authority that has been removed from Bonneville by 
order 2753 will be exercised in the future by any agency of Government. Since 
the Bonneville Administrator has his headquarters in Portland, Oreg., it would 
be extremely interesting to know whether such authority is to be exercised 
by the Department of the Interior itself, or some other agency from Wash- 
ington, D. C., or whether it will be delegated to some other agency in the 
Pacific Northwest. 

The press reports that on January 21, 1954, when Dr. Pearl was sworn in as 
Bonneville Administrator, you made the following statement: “Bonneville must 
continue what it has been doing as the economic future of that area is based 
on low-cost power. The people of the area need have no fear; we will carry on 
orderly development of the hydroelectric resources of the Pacific Northwest.” 
This was reassuring. But I have considerable difficulty squaring this statement 
with your order of April 7, 1954 (No. 2753), which appears to— 

(1) revoke Bonneville’s authority to make project evaluations as it has in the 
past to support requests for new starts of projects already authorized by 
Congress. 

(2) prohibit future planning functions by Bonneville so that it no longer can 
estimate regional power needs and make recommendations to you and the Con- 
gress for new dams and related transmission lines. 

(8) revoke the policy of handling marketing of power from all Federal dams 
in the Northwest on an integrated basis and establish the policy of having each 
project handled independently. 

Bonneville performed these valuable services for the people of the Pacific 
Northwest and the Nation under order 2115, which, though amended, has been 
in existence for almost a decade. These activities were confirmed as desirable 
year after year by the Congress through its appropriation of funds to maintain 
these programs; and during this period industrial and economic development of 
the region has gone forward by leaps and bounds. Since your new order 2753 
has revoked these basic policies with no accompanying explanation, I am sure 
you will agree that answers to the above questions, together with any further 
comments you would care to make, would assist in clarifying the Administra- 
tion’s present power policy in the Pacific Northwest. 

Yours sincerely, 
C, GIRARD DAVIDSON. 


Exursit C 


DEPARTMENT OF THE INTERIOR, 


Washington. 
Mr. C. Grrarp DaAvIpson, 


Davidson & Nikoloric, 
Portland 4, Oreg. 


Dear Mr. Davipson: I acknowledge your letter of inquiry of May 4 concerning 
Sonneville Power Administration and with particular reference to order No. 
2753 dated April 7, 1954. This order was issued to provide a clear directive to 
fit the present stage of development of Federal generating and transmission 
facilities in the Northwest. It will be amended to fit any changed circumstances 
that may be warranted in the future. 

I consider that you have assumed an entirely unjustified fear of the econse- 
quences of order No. 2753 and have read into the order many restrictions that do 
not exist or could reasonably be assumed to exist. You may rest assured that 
BPA and the Northwest will not suffer under its administration. 

Sincerely yours, 
DouGLas McKay, 
Secretary of the Interior. 

The Cuamman. Mr. Davidson, if any question is raised concerning 
the authenticity of the letter signed by the Secretary of the Interior, 
could you be in a position to send us a photostatic copy of the original ? 
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Mr. Davinson. I will be happy to. 

The CHairman. We won't bother you unless it is necessary. 

Mr. Minsnaui. What was your reason for leaving the Assistant 
Secretary job at the Department of the Interior? 

Mr. Davipson. | originally wanted to stay only 1, possibly 2 years. 
I stayed 4 years. It was time to get back home. 

Mr. MrxsHatu. What do you mean, it was time to get back home? 

Mr. Davipson. Well, if you are not well fixed in this world, a Gov- 
ernment job is not the place to be, and that includes the Assistant Sec- 
retary of the Interior. 

Mr. Minsnatu. What does that pay ? 

Mr. Davipson. $15,000. 

Mr. Minsrrauy. Included are all office expenses and everything else ? 

Mr. Davinson. That is right. 

Mr. MrinsHatu. That is not very good pay ? 

Mr. Davipson. I don’t think so. 

Mr. Mrinsnauyi. Are you doing better now ? 

Mr. Davipson. Yes. 

Mr. Minsnaty. When you left the Departme nt, did you go back in 
private law business by yourself or with a firm ? 

Mr. Davinson. By myself. I organized a firm. 

Mr. Minsuatyt. What is the name of the firm? 

Mr. Davipson. Davidson & Nikoloric. 

Mr. MinsHauu. What kind of work does this firm specialize in? 

Mr. Davipson. Primarily corporation work. 

Mr. Minsuauy. What kind of corporations do you represent ? 

Mr. Davipson. May I inquire, are you an attorney 4 

Mr. Minsuatt. I am admitted to the bar in Ohio; yes 

Mr. Davipson. Well, general corporate and tax pr actice. I find 
that most of my clients are Republicans. I make more there. 

Mr. Minsuauui. What are the names of some of the corporations that 
you represent ¢ 

Mr. Davipson. That is a question which I just do not—I mean, it is 
a question that the chairman—— 

The Cuarrman. Mr. Minshall, I want to say this. I don’t think it 
is a fair question. If you want to say to Mr. Davidson, do you repre- 
sent the ABC corporation, and he can say yes or no, that is all right. 
I think he is under no obligation to give us a list of his clients. 

Mr. Minsnatt. What type of business are they in, generally ? 

Mr. Davipson. Minerals, mining, lumber, housing, construction. 

Mr. Minsuaty. You have a very lucrative law practice, is that 
correct ? 

Mr. Davipson. Yes, of course. It is a pretty good practice; I mean, 
it is pretty good for leaving here 5 years ago. 

Mr. Minsuati. How many assistants do you have in your firm— 
lawyers—other than this gentleman that you named ? 

Mr. Davipson. Two lawyers. 

The Cramman. Here is the stationery, Mr. Minshall, if you want 
to look at it. It gives the names of the assistants. 

Mr. Minsnauv. I think that is all. Thank you. 

The Cuairman. Are there any further questions? 

That is all, Mr. Davidson. I want to say to you personally—I want 
to speak for myself—I certainly appreciate the fact that you left your 
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law practice in Oregon and came all the way to Washington as an in- 
vited witness, to give us the benefit of your knowledge and experience 
in this kind of powerwork. Although some of the committee did not 
agree with your opinions, we certainly think that you expressed them 
in all fairness to everyone, and I know they will be valuable in helping 
work out this problem for the benefit of all the people in the United 
States. 

Mr. Davipson. Thank you very much, Mr. Chairman. 

The CuHarrman. Our next witness is Mr. Seymour, but it is 25 
minutes to 5 o’clock. I do not want to start and interrupt the witness 
in the middle of his testimony. I think he will agree that is proper 
procedure ; so we are going to ‘adjour n now, unless I hear an objection, 
until 10 o’clock tomorrow morning. 

Mr. Lanicgan. Mr. Seymour, I wanted to mention, has been called 
to South America. Will tomorrow be satisf: actory for him? 

Mr. Seymour. I will be here. 

The CuarrmMan. We will adjourn until 10 o’clock tomorrow morning. 

(Thereupon, at 5:35 p. m., the hearing was adjourned until 10 
o'clock a. m., Wednesday, May 11, 1955.) 





CERTAIN ACTIVITIES REGARDING POWER, 
DEPARTMENT OF THE INTERIOR 


(Changes in Power Line Regulations) 
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WEDNESDAY, MAY 11, 1955 


House or REPRESENTATIVES, 
SUBCOMMITTEE ON PuBsLic Works AND RESOURCES, 
OF THE COMMITTEE ON GOVERNMENT OPERATIONS, 
Washington, D. C. 

The subcommittee met, pursuant to recess, at 10:10 a. m., in room 
1501, New House Office Building, Representative Earl Chudoff (chair- 
man of the subcommittee). 

Members present: Representatives Chudoff, Jones (presiding), 
Moss, Hoffman, Knox, and Minshall. 

Also present: Arthur Perlman, staff director, and James A. Lan- 
igan, subcommittee counsel. 

Mr. Jones. On the record. 

Mr. Seymour, will you state your name for the record, please, and 
identify yourself. 


STATEMENT OF WALTON SEYMOUR, FORMER DIRECTOR, DIVISION 
OF POWER, DEPARTMENT OF THE INTERIOR 


Mr. Seymour. My name is Walton Seymour. My address is 2021 
N Street NW., Washington. I am a consultant in private practice, 
specializing in the policy, economic, and management aspects of the 
development and utilization of electric power and related natural 
resources. 

I might, if I may, Mr. Chairman, state for the record that I have 
no clients who have an interest in this matter in any way at all. [am 
here at the request of the committee. I was responsible for some 
aspects of the consideration of this original regulation when I was 
with the Department of the Interior and, therefore, I agreed to re- 
spond to the request of the committee to testify about the matters 
which were formerly part of my responsibility. 

My previous connection with the Department of the Interior ex- 
tended from the fall of 1947 until July 1, 1950, during which period 
I occupied simultaneously the positions of Director of the Division 
of Power and director of the program staff in the Office of the Secre- 
tary of the Interior. 

Mr. Laniegan. Are you familiar with the regulation 43 Code of 
Federal Regulations 244.44 (d), which was eliminated by the Depart- 
ment of the Interior on August 11, 1954? 
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Mr. Seymour. Generally so. I have recently had an opportunity 
to review that regulation. 

Mr. Lanican. Could you explain the purpose and the effect of the 
regulation ? 

Mr. Seymour. Yes. The purpose was to assure the full utilization 
of transmission facilities located on the public lands and to assure 
the availability of their surplus capacity to the Government on the 
basis of a full share of their cost. This was particularly important 
for major interconnections between areas and between major sources 
of supply. The first of these major interconnections located on the 
public lands to come before the Department was the one on which 
this regulation was initially placed under discussion, and that pre- 
sented a good example of the kind of important transmission connec- 
tion covered by this regulation and intended to be covered here. This 
was in the Pacific Northwest and located in southeastern Idaho, owned 
by the Idaho Power Co., and it was a 230-kilovolt transmission line. 

Mr. Lanigan. What was the incident which caused the Interior 
Department to want to utilize that line? 

Mr. Seymour. The Bureau of Reclamation and the Bonneville 
Power Administration in the spring of 1948 completed a report on the 
availability of power in southern Idaho for the dev elopment of the 
phosphate industry. 

In that report a transmission system for power was projected for 
Federal development. One element in that system was a 230-kilovolt 
transmission line extending from Boise, Idaho, approximately, to 
American Falls, approximately. That report was circulated to the 
congressional delegations from the Northwest and to the Idaho Power 
Co. with the suggestion that later discussion would be desirable in 
order to effectuate full public and private coordination. 

After that report was circulated, very shortly thereafter, the Idaho 
Power Co. filed a request for a permit with the Bureau of Land Man- 
agement for an easement across the public lands for this 230-kilovolt 
line. The line would be 215 miles long, as I recall the fieures, and was 
at its full capacity to cost in the neighborhood of $4 million. 

That application for a permit m: ade it clear that this important ele- 
ment of the interconnected system in that region might be developed 
by the Idaho Power Co., and under those circumstances we wanted to 
do all that we could to assure that the Government, which had under- 
way plans for important additions to the power supply of the region, 
could have the right to use any surplus capacity in that transmission 
line for the transfer of its power to preferred customers or to devel- 
opers of the natural resources, particularly, the phosphate deposits in 
that region. 

The line projected by the company was a major transmission line, 
having large capacity bey ond the immediate needs of the Idaho Power 
Co, and, therefore, we in the Department felt that the regulation of 
the Bureau of Land Management covering the granting of this permit 
should assure the Government of adequate r ights to use that capacity, 
since the line was crossing the public lands. 

Mr. Jones. At that point, let me ask you a question, because I do not 
think it is clear in the testimony that has been given heretofore. 

Was there a need for that transmission capacity at the time that 
this 244.44 was promulgated? 
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Mr. Srrymour. The transmission line as projected had capacity sub- 
stantially in excess of the needs of the Idaho Power Co. itself, but as 
this report to which I have referred, the Bureau of Reclamation and 
the Bonneville Power Administration on power and phosphate de- 
velopment indicated, there were potential power requirements in the 
southeastern Idaho area which this line could serve which would, if 
they came along, have taken up a good deal of this excess capacity. 

Mr. Jones. So the answer to it is that the Government did have need 
at that time for that line capacity to transmit its own power to the 
points of ultimate use? 

Mr. Seymour. Prospective need ; yes, sir. 

Mr. Lan:ean. Is it not a fact that every major law relating to power 
enacted since 1906 provides for preference rights to publicly owned 
utilities? For example, isn’t it a fact that the Flood Control Act of 
1944 provides that the Secretary of the Army shall deliver power to 
the Secretary of the Interior who shall transmit and dispose of such 
power and energy in such manner as to encourage the most widespread 
use thereof at the lowest possible rates to consumers consistent with 
sound business principles the rate schedule to become effective upon 
consummation and approval by the Federal Power Commission? And 
the Bonneville Act states that the Administrator of Bonneville is au- 
thorized and directed to provide, construct, operate, maintain, and im- 
prove such electric transmission line and substations, and facilities 
and structures appurtenant thereto, as he finds necessary, desirable, 
or appropriate for the purpose of transmitting electric energy, avail- 
able for sale, from the Bonneville project to existing and potential 
markets, and for the purpose of interchange of electric energy, to in- 
terconnect the Bonneville project with other Federal projects and 
publicly owned power systems constructed on or after August 30, 1937 

Those are the laws under which your Division operated; are they 
not ? 

Mr. Srymovr. Yes, sir. 

Mr. Laniean. You felt that the Bonneville Power Administration 
and the Government had a positive obligation under those laws to se- 
cure the transmission of power to pr eference- right customers and to 
develop potential markets; did you not ? 

Mr. Seymour. Yes, sir; at the lowest possible cost. 

Mr. Lanican. And you believed that the market which would be 
needed for the development of the phosphate resources of southern 
Idaho is one of the most important markets for electricity that existed 
in that part of the country ? 

Mr. Seymour. Yes, sir: and that the availability of power at low 
cost would be of substantial value in the development of those deposits. 

Mr. Lanican. In fact, it would take low-cost power to make the 
development of those projects economically feasible; would it not? 

Mr. Seymour. Yes, sir. 

Mr. Lanigan. And wasn’t it a fact that at that time phosphate fer- 
{ilizer was being imported into the West from Florida and other re- 
mote regions at a high cost to the farmers ? 

Mr. Seymour. That is my recollection, but I am not in any sense 
an expert in the phosphate field. But I know that phosphate ferti- 
lizers in the West were coming in at high cost. 
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Mr. Lanican. We have discussed the situation in southern Idaho. 
Were there other parts of the country in which this regulation would 
be useful ? 

Mr. Seymour. Yes. The power developments throughout the West- 
ern States were projected in substantial magnitudes by the Federal 
Government and by private agencies, and it was apparent that we were 
on the way toward the development of interconnected transmission 
networks of major size in several of the western regions where public 
lands represented a significant proportion of the total land area 

Mr. Lanican. In his finding of fact in the case of 7daho Power Com- 
pany v. Chapman, Judge Bastian stated : 

In recent years various congressional committees have strongly urged the use 
of wheeling agreements in lieu of new construction. 

Is that a fact that the congressional committees have been strongly 
urging the use of wheeling agreements, prior to the time this regula- 
tion was promulgated / 

Mr. Seymour. Yes; they have. 

Mr. Lanigan. And in promulgating this regulation you were striv- 
ing to carry out the congressional policy as expressed in its laws and 
in the statement of the committees which had been hearing the prob- 
lem in connection with the construction and transmission lines? 

Mr. Seymour. Yes, sir. 

Mr. Lanicgan. Do you believe that the elimination of 45 C. F. R. 
244.44 (d) will cause serious harm to sound Federal power program ? 

Mr. Seymour. Yes; I think it will. 

Mr. Lanigan. Why? 

Mr. Seymour. What the elimination does is to reduce the assurance 
of the transmission of Government power at the lowest possible cost 
since it permits private facilities to be interposed into major transmis- 
sion networks in which Federal power is distributed without any res- 
ervation in favor of the Government of rights to use those facilities 
for the transmission of Government power for a fair share of the cost-- 
the kind of a reservation and the kinds of rights which were included 
in the regulation which was eliminated. 

Mr. Jones. May I make this suggestion. I think it would be wise 
for Mr. Seymour to describe some of the electrical problems that are 
inherent in the West, for other members of the committee who have 
not been out and seen those long distances of transmission. 

Off the record. 

(Discussion off the record.) 

Mr. Jones. On the record. 

Mr. Seymour. If I may, I will speak in terms more specifically of 
the Pacific Northwest, but what I say is applicable to other areas, 
particularly in the West where large developments have either taken 
place or are projected. 

The problem involved is, as the chairman has stated, that there are 
large blocks of power being developed in many cases at remote dis- 
tances from the markets, and they are being developed on river systems 
which cover very wide areas. In order ‘to bring this power to the 
market and, in fact, in order to make this power available at its lowest 
possible cost, transmission facilities have to be built to interconnect 
these projects. That means transmission lines and substations. And 
to interconnect these projects with their markets, these interconnec- 
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tions must be operated on an integrated basis if the power supply is 
going to be made available at as low a cost as it can be made available 
because the streamflow charactristics vary from one part of a river sys- 
tem to another. 

Storage projects must be interconnected with the run of river proj- 
ects in order that their operations can be fully coordinated and the 
maximum amount of power made available throughout the years the 
transmission system performs this function. 

The elements of the system are large capacity transmission lines like 
the one that I mentioned in southern Idaho, and they transfer large 
blocks of power and have to operate on a very flexible basis. In fact, 
the transmission system is just as much a p: art of the power supply sys- 
tem in this kind of a situation as the power projects themselves, and 
full coordination of that transmission system, with the operation of 
the project, is essential if the full value of the output of those projects 
is to be achieved. 

Mr. Jones. And that would apply to the private utilities as well as 
public utilities in reducing the cost of electricity to have an inte- 
grated system of interchange and use of transmission facilities / 

Mr. Seymour. Yes, sir. 

Mr. Laniean. If each agency that wants to build a line has to build 
a separate line and separate poles, that would add a terrific cost to the 
price of electricity, a terrific amount to the price of electricity in a 
region; is that not correct ? 

Mr. Sermovr. This would add to the cost but even, perhaps, more 
importantly, it would decrease the opportunities for coordination of 
supply, because if the kind of a transmission system I have described is 
broken up into several different physical pieces and several different 
ownerships, the opportunities for coordination are inevitably substan- 
tially reduced. 

Mr. Lanican. An integrated system makes possible fewer standby 
units to supply power in case of power breakdown or peak needs; isn’t 
that correct ? 

Mr. Serymovr. That is one of the substantial values; yes, sir. 

Mr. Lanican. If there are several nonintegrated systems, each one 
has to have its own emergency facilities; is th: at r ight ¢ 

Mr. Seymour. That is correct. 

Mr. Lanican. But if they are integrated, fewer emergency facilities 
can be built; thereby saving considerable in construction and main- 
tenance costs ? 

Mr. Seymour. Yes, sir. This is one of the elements of value in the 
coordinated system of operation which I referred to earlier. 

Mr. Knox. Mr. Chairman, I should like to ask a question relative 
to public powerplants that are leased to private utilities, and where 
they have a public powerplant that has been leased on, we will say, 
a long-term lease of 30 years, and then we have another public power 
plant known as possibly REA; and this REA is in need of power, and 
the private utility, is called upon to furnish power to a certain degree 
to the REA plant but, actually, the private utilities have no excess 
power and all the power is being consumed by the users from the 
private utility. What happens in that case? 

I fully understand that publicly owned plants, if called upon to 
furnish power to another publicly owned plant, that it is one of the 
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musts. But what happens to this plant that is using the capacity of 
the plant for its consumers, do they just have to go by default and not 
have sufficient power for the people that are in the area / 

Mr. Seymour. May I inquire whether your reference to the publicly 
owned plant involves a Federal plant / 

Mr. Knox. Yes; the publicly owned plant is a federally owned 
plant. 

Mr. Seymour. Right. Then, may I answer your question by a spe- 
cific example. 

The law requires that preference be given to a cooperative and to 
age bodies in such a case and, therefore, the contract which would 
made with a private utility for the federally owned plant’s output 
would have to provide, if the law were to be fulfilled, for an oppor- 
tunity for preferred customers to come in and get a share of that 
power. And, therefore, the private utility would know ahead of time 
what that problem might be and would be able to provide against the 
possibility that power would be withdrawn in effect for the benefit 
of the public body or the cooperative in this case. 

Mr. Knox. You say provided against ? 

Mr. Seymour. Yes. 

Mr. Knox. You mean to justify that they are using the full amount 
of power that the plant is capable of producing? Is that what you 
mean ? 

Mr. Seymour. No, sir; I meant this: Let me go to my specific 
example. 

Mr. Knox. Yes, sir. 

Mr. Seymour. The Allatoona project in Georgia was built by the 
Corps of Engineers, and we in the Department of the Interior were 
responsible for marketing the output of that project. 

We sold the entire output to the Georgia Power Co. in Georgia, 
which is a private agency. But in selling the output of that project 
we reserved the right, on behalf of the Government, to withdraw power 
from it for any prefererd agency. Under the law a cooperative or a 
municipality and, in fact, in our agreement the Georgia Power Co. 
agreed to supplement this power from this project to the extent neces- 
sary in case any preferred customer came in to buy that power with 
energy from its other sources. 

So that the company knew ahead of time, when it signed the contract 
with the Government, that there was a possibility that this withdrawal 
would take place. 

Now, this meant that the company would have to make preparations 
in case any such withdrawal was indicated for supplementing its own 
supply to ‘the extent necessary when that withdrawal was made, and 
notice enough was provided for by the contract, so the company could 
do this. 

Mr. Knox. Well, are all contracts drawn on the same form that the 
public utility itself, the private utility, is obligated to supplement 
power if the Government should desire to withdraw power from that 
plant for another publicly owned plant? 

Mr. Seymour. Some of them are, sir, but T am not familiar with 
the recent contracts which have been executed since 1950, when I left 
the Department of the Interior. But it seems to us that in order to 
apply the statute preference and to assure public bodies and coopera- 
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tives of the right to have access to the Federal power, which is written 
into the law, this kind of an ar rangement was essential. 

Mr. Kxox. W ell, the question that I was concerned about was, if 
the utility here was using the maximum amount of power that the 
plant could produce to their consumers, just what position would the 
consumers be in if this utility had no other source? But you said there 
was ample time given for them to supplement such loss. 

Mr. Seyrmowr. In that contract; yes, sir. 

Mr. Knox. That is all, Mr. Chairman. 

Mr. Lanigan. What effect will the elimination of the regulation 
have on municipalities, public bodies, and REA cooperatives, all of 
which are preference-right customers under Federal laws? 

Mr. Seymour. Well, the elimination of this regulation itself reduces 
the assurance that public bodies and cooperatives located in areas where 
this regulation might have been significant, like the Western States, 
reduces the assurance that those public bodies and cooperatives have 
had with the other regulation in effect, that power could be made avail- 
able to them from Federal projects when private transmission lines 
were built, and no Federal transmission lines were built in the areas in 
which these public bodies or cooperatives operated. And this is the 
most direct effect on public bodies and cooperatives. 

There is also an indirect effect, which is that the elimination of this 
regulation seems to be in the direction that the Government is not 
any longer leaning over backward, let’s say, to guarantee with all 
the steps it can take, that the public bodies and cooperatives will, in 
fact, receive the power for which they are given preference under 
the law. 

Mr. LanitGan. Would you say that the elimination of the regulation 
was illustrative of an action under the policy enunciated by As- 
sistant Secretary Aandahl, Assistant Secretary of the Interior Walter 
Aandahl of March 9, 1955, which he wrote to Representative Cannon 
as follows: 

The present policy of the Departinent of the Interior takes the position that 
by the construction of multiple-purpose dams with federally constructed power 
hydroplants in connection with them, the Government can make a valuable 
contribution to the power capacity in the area. That contribution, however, 
should be the limit of Federal participation in meeting the power requirements 
of an area. 

Do you think this action that was taken is consistent with and illus- 
trative of that policy? 

Mr. Srymovur. Well, it certainly is consistent with that policy, and 
it is, In my opinion, inconsistent with the policy that the Government 
should build transmission facilities necessary to assure that public 
bodies and cooperatives are given preference and have a marketing 
policy for power thus transmitted which, in turn assures its wide- 
spread use at the lowest possible rate consistent with sound business 
principles, which you referred to earlier. 

Mr. Jones. Just a minute. Let me ask a question at that point. 
Now, these Federal projects that are being constructed are authorized 
projects by the Congress; is that true? 

Mr. Seymour. Yes, sir. 

Mr. Jones. When they were authorized, economic justification sub- 
mitted to the C ongress was to the effect that the division of cost would 
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be borne by the project, that is to say, if it is a multiple- purpose dam, 
the various divisions of benefit such as flood control, navigation, irri- 
gation, and the generation of hydroelectric power, each one of those 
factors were taken into consideration for the cost of the project when 
it was authorized by the Congress; is that not true ? 

Mr. Seymour. Yes, sir. 

Mr. Jones. Then when the Congress authorized that project, natu- 

rally it assumed that the Federal Government would be in a position 

to market that power at a price that would give a return to the Gov- 
ernment, the amount of money that it expeced to have reurned when 
it was authorized ; is that not true? 

Mr. Seymour. Yes, sir. 

Mr. Jones. Then the Department of the Interior, or the Corps of 
Engineers, should have some opportunity to make proper and useful 
disposition of that power at a rate commensurate with the authoriza- 
tion; is that not true? 

Mr. Seymour. Yes, sir, and under policies as specified. 

Mr. Jones. And if the Federal Government, to an authorized proj- 
ect, does not get a return for that power and must sell it at the bus bar, 
isn't that defea ting the authorized intent of the Congress ? 

Mr. Seymour. Yes, sir. 

Mr. Lanican. I would like to make the point, if I can, that it is really 
more than a matter of policy. The two laws that we read earlier this 
morning, in the case of the Flood Control Act, provided that the Sec- 
retary shall transmit power. The Bonneville Power Act said the 
Secretary is authorized and directed to arrange for the transmission 
of power. So it is not only a matter of policy, it is a matter of law; 
is that not correct ? 

Mr. Seymour. This is certainly true. When I said policy in my 
previous answer, I meant congressional policy as laid down in the law. 

Mr. Moss. Mr. Chairman, I have a question. A minute ago you 
mentioned a construction of transmission lines. It has been the policy 
of Congress for a number of years to encourage wheeling agreements, 
has it not, where they would use existing transmission systems, and the 
revision of 244.44 has the effect of making it far more difficult for the 
(Government to enter into wheeling agreements in order to transmit this 
power to areas of use or to preference agencies ¢ 

Mr. Seymour. That is true, sir. The construction is only one way 
of providing the necessary transmission facilities. The obtaining of 
rights such as those covered by this regulation for the use of the facil- 
ities of others is another way of providing the necessary transmission 
facilities, and Congress has been encouraging the power agencies to 
follow that second way. 

Mr. Moss. This destroys a very effective opportunity for securing 
proper wheeling agreements— 

Mr. Seymour. Yes, sir: I believe so. 

Mr. Jones. One more question. I want to get back to the authoriza- 
tion of these projects. When a project is authorized, isn’t it true 
that inthe Department or the Corps of Engineers that the constructing 
agency specifies where the power is to be used in the need of power 
of the given area ? 

Mr. Seymour. Usually the authorization is based upon some kind 
of a market survey; yes, sir. 
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Mr. Jones. So those are factors that enter into the congressional 
authorization, that these projects in the West that you earlier de- 
scribed, where the ultimate consumer may be some miles distance from 
the generating site, those are things taken into account in getting 
congressional “authorization and approv al, and the Congress knows 
fully well where the power is ultimately going to end up? 

Mr. Seymour. Yes, sir. 

Mr. Jones. So if you build dams, the only way that you can market 
power is having transmission lines; isn’t that true / 

Mr. Seymour. That is right. 

Mr. Laniean. In your experience, does power sold by the Govern- 
ment through preference-right agencies result in lower prices to the 
consumer than power pure chased by private utilities and resold to the 
consumers ¢ 

Mr. Seymour. Well, the contracts are negotiated by the power agen- 
cies of the Government with preferred customers, public agencies and 
cooperatives, in most cases up to a few years ago provided specifically 
for retail rates to be charged by the public agencies and cooperatives, 
and one of the considerations on the basis of which they purchase the 
Federal power was that they would apply these rates. 

In such cases, the rates were ordinarily lower than those being 
applied by private companies in the same areas. This is still the 
case in the Northwest and in the Tennessee Valley. There have been 
some changes in these contract requirements in recent years in some 
of the other areas. 

Mr. Jones. Well now, that is true of REA, of all the REA, since 
their borrowers are indebted to the Federal Government, and the 
supervision of management of these various co-ops throughout the 
country is actually in the hands of the REA administration to see 
that prudent management is given to those REA’s ? 

Mr. Seymour. Yes, sir. In the case of the REA cooperatives, there 
is really another matter of almost equal importance to the level of 
rates. The cooperatives serving rural areas that were previously 
without electric service of any kind, and Federal power being made 
available to those cooperatives at a low cost makes it possible, not 
only for them to charge reasonable rates for the power supplied to 
their consumers and their members, but it also makes it possible for 
them better to serve the areas of the rural territory for which they 
are responsible. 

Mr. Jones. Increase consumption at the same time / 

Mr. Seymour. Yes, sir. 

Mr. Lanican. Now in the Pacific Northwest, do you have any ex- 
amples which would show the difference between rates charged when 
Bonneville power is marketed through public agencies and when it 
ismarketed through private utilities / 

Mr. Seymour. I do not have the rate schedules themselves in mind, 
but I know as a fact that some of the public agencies in the Northwest 
have rated schedules among the lowest in the country, one of which 
is Tacoma, which, of course, was selling power on a public-agency 
basis even before the Government program came in. However, other 
municipalities purchasing power from the Bonneville Power Admin- 
istration and some of the public utility districts also have rates which, 
I understand, to be below those of the private companies serving the 
same area, 
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Mr. Lanican. Could you make a comparison between a rate charged 
at Seattle, for example, and; let us say, New York City? 

Mr. Seymour. I could make a comparison if I had the figures, sir, 
but I do not have them with me. 

Mr. Lanican. I see. Do you have any general idea of what the com- 
parison would be? 

Mr. Jones. Well, there are so many factors involved in ratemaking, 
I am afraid if we get into that there would be no end because, unfor- 
tunately New York ( City does not have any coal in the immediate 
vicinity, and does not have any waterpower and, therefore, I do not 
think they would be good comparisons as to rates on a fine river such as 
the Columbia River. It would not make any difference who pro- 
duced it. 

Mr. Lanican. In your experience as Chief of the Division of Power, 
did you find that the Department of the Interior had no trouble enter- 
ing into satisfactory agreements with private utilities for the wheeling 
of Government power to preference-right customers ? 

Mr. Seymour. No, sir; I did not find that to be the case. The 
agencies, the power agencies, of the Department were successful in 
some cases while I was in the Division of Power in negotiating reason- 
able wheeling arrangements. In other cases, it was unsuccessful. In 
some of those unsuccessful cases, it was plain that the companies had 
no intention of permitting the wheeling of power without the applica- 
tion of substantial restrictions on the Government’s rights for the 
wheeling of that power. 

Mr. Laniean. Could you give us any specific example of instances in 
which you had the trouble which you just described ? 

Mr. Srymovur. The examples which come to mind are the Pacific 
Gas & Electric Co., in which case extended negotiations took place 
while T was with the Department in unsuccessful attempts to arrive 
at wheeling arrangements, including arrangements for the delivery 
of feder: ally produced power to Ff ‘ederal agencies. The Georgia Power 
Co. in the Southeast, in which negotiations were unsuccessful for ~ 
wheeling of power to preferred agencies. There were others that 
really have to refresh my recollection from the files on before I cant 
cite them. 

Mr. Moss. On that, what was the attitude of these same utilities 
when requests were made of the Congress for appropriation to provide 
Government transmission lines ? 

Mr. Seymour. They were in vigorous opposition, sir. 

Mr. Moss. What was their proposal then for the disposition of the 
power generated in connection with, say, the P. G. & E. in connection 
with the Central Valley project in California ? 

Mr. Seymour. Their proposals were of a fairly consistent pattern: 
that they purchase the power from the Government project and, there- 
by, provide, as they put it, an economical method of disposing of the 
Government’s power because this would obviate the necessity for the 
kind of transmission facilities which would be constructed by the 
Government. 

Mr. Moss. If that sort of an agreemnt had been entered into, would 
it have had the effect of nullifying the preferences rights of public 
agenc ies. 

Mr.Srymour. Yes, sir. 
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Mr. Lanigan. Would the presence or absence of adequate transmis- 
sion facilities for Government use affect the price which the Govern- 
ment can get for its power ? 

Mr. Seymour. Yes, I believe it would affect the price, and I believe 
also it would affect substantially the Government’s ability to carry 
out the other objectives provided by the Congress in the power legis- 
lation to which you have referred. There is no question but what the 
failure of the Government to secure authorization for transmission 
facilities, either by construction or by other means, would mean that 
whatever utility system happened to be operating in the proximity of 
a Government project would have the best chance to purchase the 
power from that project because it would have the only transmission 
facilities in that vicinity. 

Mr. Jones. Would it jeopardize the retirement of the debt, the 
Federal debt on the generation facilities ? 

Mr. Seymour. It would, in effect, at least in many Instances, mean 
that the Government would have only potential purchaser and would 
be unable to negotiate more of a price for its power than that purchaser 
was willing to pay. 

Mr. Lantcan. Then another etfect of the elimination of the regula- 
tion in question would be to eliminate another tool which the Govern- 
ment had to secure adequate prices for Government power; is that not 
correct ? 

Mr. Seymour. In the sense that this provided an alternate means of 
securing transmission rights, which would thus broaden the market for 
Government power and | give an opportunity to securing a more ade- 
quate return on that power, yes, sir. 

Mr. Laniean. In his memorandum to the Secretary of the Interior, 
dated August 9, 1954, in which the Solicitor of the Department of the 
Interior recommended the changes in the regulations, he made this 
statement: 

The old regulations repealed hereby also provided for the utilization by the 
Government of all excess capacity in lines on the public lands. The thing which 
is utterly impractical results in inability of the lessee to ever have dependable 
reserve capacity and again presupposes a vast extension of Government 
operations. 

Now as I read the regulation, it provides for the Government to 
utilize the excess capacity of the line as reported by the private utility 
company to the Secretary of the Interior and then only such excess 

capacity as the company states it does not need. Further, the com- 
pany is given an opportunity to repossess the excess « ‘apac ity upon 30 
months’ notice. Is your interpretation of the regulations the same as 
mine in that respect ? 

Mr. Seymour. Yes, sir. 

Mr. LaniGan. Do you believe this statement by the Solicitor is a fair 
statement of the regulation which was repealed? You can have it 
here to read over again. 

Mr. Seymour. Yes, please. I do not agree with that statement, and 
insofar as the statement says that this regulation presupposes a vast 
extension of Government operations, I would say that it does no sueh 
thing. If the rights reserved to the Government in this regulation 
were actually utilized in the case of only one major transmission inter 
connection, it would be of substantial value to the Government, and I 
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believe that this vast extension of Government operations is greatly 
exaggerated. 

Mr. Lanican. Let’s go to other phases of this paragraph. It says 
that the regulation provided for the utilization by the Government of 
all excess capacity in lines on public land. Do the regulations provide 
that ¢ 

Mr. Seymour. Well, as you pointed out earlier, Mr. Lanigan, the 
regulations provided that the Government had the right to use only 
such surplus capacity as was certified as surplus by the owners of the 
transmission line. Now if the owner of the transmission line certified 
there was no surplus capacity on it, the Government had no rights. 

Mr. Lanican. The Solicitor also said the regulation results in the 
inability of the lessee to ever have dependable reserve capacity. Now 
in certifying the surplus capacity which the lessee did not need, 
wouldn't he be able to state that what he needed for reserve capacity 
was needed and not surplus ¢ 

Mr. Srymour. There was nothing in the regulation whatsoever, to 
my recollection, which would prevent him from doing so. 

‘Mr. LaniGan. Would you say then that when the Solicitor made 
this statement to -¥ Secretary, he made a misleading statement ? 

Mr. Seymour. I disagree with that statement. 

Mr. LANiGaN. The Solicitor made another statement in this memo- 
randum. I will read the statement to you. It is a little puzzling to 
me because it is not clear what applies to what. 

He says: 

The third item is the repeal of sections 244.44 (c) and (d). These are the 
portions of the regulation which were considered so burdensome that the com- 
panies involved have refused to execute such easements. These are the provi- 
sions which, in substance, would subject the property of the lessee to Govern- 
ment usage which would make the lessee identify the energy, or product passing 
over the line and would restrict it to the output of a particular plant and so forth, 
the thing which is almost impossible to do in connection with any large inte- 
grated system. 

It is not clear what paragraph he is referring to in all these general 
statements; but would you say that the provision for wheeling Gov- 
ernment power or other power is impossible to do in connection with 
any large integrated system ? 

Mr. Seymour. No, sir: I do not believe it is impossible at all. I 
think that the physical situation of any particular transmission line 
would be reflected in the provision or the permit obtained for that 
particular line. And if this line were actually a part of an inte- 
grated system, that would be clear under the regulations. 

Mr. Jones. You can’t identify power once it gets on the line, cam 
you? 

Mr. Seymour. Not one kilowatt-hour from another kilowatt-hour ; 
no, sir. 

Mr. Jones. And you cannot identify it from its source, either, once 
it gets on the line, can you? 

Mr. Stymovur. No, sir. But the Government portion of any power 
transmitted over such a line could actually be accounted for by a 
bookkeeping transaction. 

Mr. Jones. That is right. You know how much kilowatts you put 
on the line and you know how much you take off ? 

Mr. Seymour. That is right. 
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Mr. Jones. So there is no problem in identifying the amout of 
power, but the source of it you cannot identify once it gets on the 
line? 

Mr. Seymour. That is right. 

Mr. Jones. Well, there is no question of identity of electricity, is 
there ? 

Mr. Seymour. That is right. 

Mr. Lanican. Perhaps the Solicitor was referring to section 244.44 
(c), which was also deleted and which we have not discussed hereto- 
fore. That section reads as follows 

The permittee has to agree- 
that the transmission line for which the right-of-way is authorized shall not be 
used for the transmission of any power generated otherwise than by and at the 
connecting generating plant until the regional administrator shall have given 
written authority for such use and then only on the terms and conditions ex- 
pressed in such written authority. 

Now, of course, that section does provide that the lie can be used 
only for generating plants mentioned in the application, unless the 
regional administrator has given authority for other connecting plants. 

‘As I read that sentence, it does not state that the company must 
identify the power, but allows them to come in and show that they have 
expanded their system and integrated the lines; is that not correct ? 

Mr. Seymour. Yes, sir, and if the line were to be a part of an inte- 
grated system at the time that the permit is issued, this provision 
would be fulfilled, I assume, by that original permit. 

Mr. Lanican. In his finding of fact No. 17 in the case of Idaho 
Power Co. v. Chapman in which the company attacked these regula- 
tions, Judge Bastian made the following finding: 

The joint use of power transmission lines by different private companies or by 
private companies and governmental agencies is a well-established practice in the 
industry. The use of a transmission line through the medium of wheeling ar- 
rangement is not injurious to the line, nor does it interfere with the use thereof 
by the owning company. 

Would you say that that is a correct finding of fact ¢ 

Mr. Seymour. Yes, sir. 

Mr. Laniean. And so far as 244.44 (d) goes, in your opinion, it is 
not impossible to provide wheeling in connection with any large inte 
grated system; is that right ¢ 

Mr. Stymour. Yes, my opinion is that it is not impossible to pro- 
vide for that wheeling and, in fact, it is my opinion that this regulation 
provides a practicable means for achieving it which would, in fact, 
further provide for greater revenues for the owner's system than would 
otherwise be received. 

Mr. LanrGan. Would you say that there is wheeling of power on 
many large integrated systems in the United States ? 

Mr. Seymour. Oh, yes; it is by no means an uncommon practice. 

Mr. Lanican. Those are all the questions I have. 

Mr, CHupoFr (presiding). Any questions, Mr. Jones? 

Mr. Jones. I will pass for the time being. 

Mr. Cuuporr. Mr. Moss? 

Mr. Moss. Not at the moment. 

Mr. Cuuporr. Mr. Knox ? 

Mr. Knox. No. 

Mr. Cuuporr. Mr. Minshall ¢ 
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Mr. Mrnsuau. Just one question. When did you leave the Depart- 
ment, sir / 

Mr. Seymour. July 1, 1950. 

Mr. MinsHauu. Pardon me for coming in late. Was this all gone 
into earlier ? 

Mr. Cuuporr. You will have to ask Mr. Jones, as I got here late 
myself. 

Mr. Jones. I think it is a good question. I believe he identified 
himself as a former employee of the Department of the Interior in the 
Power Division, and he also identified the general regulation that was 
adopted while he was in the Power Division in 1948. 

Mr. Seymour. Yes; I joined the Division in 1947 and stayed as 
Director in the Division of Power and Director of the Program Staff 
until July 1, 1950. 

Mr. Minsuaun. And you helped draft these regulations then that 
you refer to here ? 

Mr. Seymour. The original regulation was drafted on the basis of 
a recommendation from the Division of Power as to the policies 
involved—— 

Mr. Minsuary. Some of your thinking went into that; did it not? 

Mr. Seymour. Yes, sir. 

Mr. Mrnsuauu. Who are you with now, sir? 

Mr. Seymour. I have my own oflice her re in Washington as a con- 
sultant. 

Mr. Minsuari. Who do you consult with ? 

Mr. Srymovr. As I indicated before you came in, sir, I said that 
none of my clients had any interest in this matter whatsoever. 

Mr. Minsuauu. My question was, Who do you consult with ? 

Mr. Seymovr. I have various clients who consult with me on the 
general field of my specialty which is the economics, policy, and man- 
agement aspects of electric-power development and utilization and 
other related natural resources. 

Mr. Mrnsuatri. And you went and formed this consulting firm. 
Are you in with yourself, or who are you with ? 

Mr. Seymour. Yes, sir. 

Mr. Minsnaut. That is what you went into in June of 1950? 

Mr. Seymour. No, sir. 

Mr. Minsuann. What did you do in June of 1950? 

Mr. Seymour. I went to Greece for the Economic Cooperation Ad- 
ministration and stayed there for 2 years. 

Mr. Minsuats. I have no further questions. 

Mr. Cuuporr. Any further questions, Mr. Lanigan ? 

Mr. Jones. The author ity of the regulation which has been deleted 
from the general regulation was obtained under the act of 1901. I 
will read that provision : 

That the Secretary of the Interior be and hereby is authorized and empowered 
under general regulation to be fixed by him to permit the use of rights-of-way to 
the public land of the United States for poles and lines and for the distribution of 
electric power and provides that any permission given by the Secretary of the 
Interior under the provision of this Act may be revoked by him or his successor 


in his discretion and shall not be held to confer any right or easement or interest 
into or over any public land. 


Now my question: Is that the authority under which this regulation 
was adopted in 1948 ? 
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Mr. Srymour. I believe so, sir, although, from the strictly legal 
standpoint, I depended for that aspect of the problem on counsel. 

Mr. Jones. Do you know whether or not there has been a repeal of 
the 1901 act or of the 1911 act in which the Department of the Interior 
was empowered to protect and look with circumspection at the interest 
of the Federal Government in the granting of rights-of-way and 
easements ¢ 

Mr. Seymour. I know of none, sir. 

Mr. Jones. As a matter of fact, after this Register was published 
in 1948, it became a legal question which was resolved in the district 
court of the United States, and in the United States Supreme Court, 
afirming the right of the Secretary to make these rules and regula- 
tions 4 

Mr. Seymour. Yes, sir; and I think that one or both of those deci- 
sions also affirmed the reasonableness of the regulations. 

Mr. Jones. Now, do you know what occasioned the change in the 
regulation 4 

Mr. Seymour. No, sir 

Mr. Jones. Do you know the parties that made a request for the 
deletion of the various sections of the regulation, giving the right of 
the Secretary to impose transmission rights on private utilities con- 
structing transmission lines on Government- owned land ? 

Mr. Seymour. I have seen a p yhotostatie COpy of one piece of corre- 
spondence which was shown to me by the staff of the committee, which 
indicated that this change was made at the request of the Pacific Gas 
& Electric Co. 

Mi. Jones. And I believe you te stifie “dl e: arlier that the only 8 i 
ment or the only company where vou failed to negotiate wheeling 

rights in that area was the 1 lacific: Gas & Electric (‘o.? 

Mr. Seymour. No, sir. I perhaps did not make that clear. I am 
happy to have an opportunity to do so. The Pacific Gas & Electric 
Co. was one of the systems with which the Department was unable to 
arrive at an agreement for the wheeling of power over its transmission 
facilities. There were others. 

Mr. Jones. Who were the parties of this litigation in the district 
and in the Supreme Court / 

Mr. Seymour. In the case of the district court, my recollection is— 
although rt occurred after I left the Department—that the parties 
were Mr. Chapman, Secretary of the Interior, and the Idaho Power 
Co. In the case of the Supreme Court, the parties were the Federal 
Power Commission and the Idaho Power Co. I believe that is correct. 
Sir. 

Mr. Jones. And the Idaho Power Co. was a principal in the litiga 
tion in both eases? 

Mr. Seymour. That is my understanding, sir. Yes, sir. 

Mr. Jones. Was the transmission to be in the area served by the 

daho Power & Light Co. ? 

Mr. Seymour. Yes. The 230-kilovolt transmission line, which 1 
mentioned in my earlier testimony, was the line proposed for con 
struction by the Idaho Power Co. and was involved in the Fede ral 
Power Commission Code, and the 7daho Power € ompany Vv. Chapn 
case related, I believe, to another transmission line, the Saatvaaton. 

69092— 56 5 
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Saker line, which was, according to my recollection, to be intercon- 
nected with the 230-kilovolt line to which earlier reference was made. 
Mr. Jones. Do you know of the negotiations that have taken place 
in the last 2 years for the Southwest Power Administration and the 
surrounding private utilities for obtaining transmission right on the 
private lines to transmit power to municipalities and electric coop- 
eratives ¢ 

Mr. Seymour. Only in a general way, sir. 

Mr. Jonrs. Are you familiar with the disposition and sale of energy 
now being provided at the project known as Bull Shoals? 

Mr. Seymour. Not now, sir. I knew something about it when I 
was in the Department, but that was 5 years ago. 

Mr. Jones. Do you know whether or not the electric cooperatives 
served by the Southwest Power Administration were applicants for 
that power at Bull Shoals? 

Mr. Seymour. I don’t know that for a fact, sir. 

Mr. Jones. Do you know whether or not there has been a continua- 
tion of the sale of power generated at Buford Dam to the Georgia 
Power Co.? Do you know whether that is still in force and effect? 

Mr. Seymour. I don’t know about Buford. 

Mr. Jones. Clarkesdale / 

Mr. Seymour. I don’t know about that, sir. That came after my 
time. 

Mr. Jones. Bugs Island or John Kerr Dam ? 

Mr. Seymour. I don’t know what the situation is there, sir. 

Mr. Jones. What was the name of the project you had ? 

Mr. Seymour. Allatoona. 

Mr. Jones. The Allatoona Dam? 

Mr. Seymour. Yes, sir. 

Mr. Jones. That was a multiple-purpose dam ? 

Mr. Seymour. Flood control and power; yes. 

Mr. Jones. Coordinated with the Georgia Power Co., and with the 
Southeast Power Administration / 

Mr. Seymour. This was made before the Southeast Power Adminis- 
tration was established. It was made by the Secretary with the 
Georgia Power Co. in 1948. 

Mr. Jones. Do you know whether or not the Southeast Power 
Administration is now acquiring any power from the Allatoona Dam ? 

Mr. Seymour. The Southeast Power Administration, according to 
my understanding, is still selling power to the Georgia Power Co. 
from that project under that same contract. 

Mr. Jones. Do you know whether or not the Southeast Power 
Administration has attempted in the past to acquire any part of the 
power generated at Allatoona, Buford, Clarkesdale, or Bugs Island? 
_ Mr. Seymour. Well, the Southeast Power Administration in effect 
is selling the power from the Allatoona project now. In other words, 
through a delegation of authority from the Secretary, the Southeast 
Power Administration is responsible for the Allatoona output. 

Mr. Jones. Do you know whether any preference distributors have 
made any efforts to obtain eny power from those projects / 

Mr. Seymour. As far as the Allatoona project is concerned, I know 
that at the time we negotiated with the Georgia Power Co., we asked 
all of the preferred customers in the region of the project to express 
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their desires, as to whether or not they w ished to purchase power and 
my recollection is that no withdrawals of power under that contract 
were made, because no applications for such withdrawals were made 
by preferred customers while I was in the Department. 

Mr. Jones. Do you know of any area in the United States at the 
present time that has any great amount of excess power / 

Mr. Seymour. No, sir. 

Mr. Jones. Would you say power, electric energy, is in short supply 
in every area of this country ? 2 

Mr. Srymovr. It is in short supply and great demand in many 
areas, sir. 

cep Jones. And in your opinion, do you think it would be neces- 
sary for the Federal Government to utilize all of its power sources to 
realize the neded power that would be expected in the next decade? 

Mr. Seymour. Well, I certainly think that any power developed 
by the Federal Government from economical projections could be 
absorbed by the greatly expanding demand on the basis of all our 
experience to date. 

Mr. Jones. Mr. Seymour, don’t you think as a matter of policy, 
both of the Government and the private utilities, that there isa 
great area of agreement that these properties can be used interchange- 
ably to the advant: age of both the private utilities and the public 
utilities? 

Mr. Seymour. Which properties are you referring to, sir? 

Mr. Jones. The transmission and interchange of power. 

Mr. Seymour. There is no question in my mind but what the joint 
use of these kinds of facilities by yublic and private agencies is 
entirely feasible, would be in the pelitie interest, and would be the 
most economical method of procedure. 

Mr. Jones. When you say in the public interest, I assume that you 
mean that both public utilities and so-called private utilities is a 
public business, and requires that the maximum benefit be derived 
from the use of both public and private utilities in their operation? 

Mr. Seymour. Well, my own feeling is that it would be to the 
benefit of both parties. Now, the private companies do have their 
own objectives, which are not necessarily consistent with those of the 
Government. After all, they are responsible to their stockholders and 
to their owners. To the extent that these objectives are inconsistent, 
they may be able to argue that it is not in their interest to agree to 
this kind of joint use of facilities, but in my mind, this is, as you put 
it, a public business, whether it 1s owned by private agencies or by 
public agencies, and the objectives of both parties ought to be to see 
that the power. supply in a given region is rendered at the lowest 
possible cost to consumers, no matter w ho builds the facilities. 

Mr. Jones. I hate to take the time of the committee to go into 
these various philosophies, but do you sense that the dev elopment of 
our natural resources by the building of dams that bring about the 
reduction in the flood damage and irrigation, in a gener ration of cheap 
electric power to the people | through their own properties, is bringing 
about any foreign ideologies in this country ? 

Mr. Srymour. Mr. Jones, if I may I would like to answer your 
question this way. I spent 18 years of my life in the power business 
of the Federal Government. My primary interest was to see to it 
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that that business was carried on as effectively as possible in meeting 
its objectives. This service was the most satisf: ictory and the most 
satisfying that anybody could ask for and the reason why it was satis- 
fying was because I and the people with whom I was associated felt 
that this was a real service in the sense of facilitating the devolp- 
ment of the regions in which these projects were located, in prov iding 
opportunity for individual citizens in those regions to have a better 
life and to improve their standard of living. 

I think that these projects have contributed to that objective and 
would, if expanded, continue to contribute to that objective. This, I 
think, isa purpose which has everything to do with American life and 
nothing to do with foreign ideology. 

Mr. Jones. And then vou don’t think it is e reeping socialism ? 

Mr. oe r. No, sir. 

Mr. . JONES. That is all 

The CuarrMan. Mr. Moss. 

Mr. Moss. No questions. 

Phe CnarmMan. Mr. Minshall? 

Mr. Minsuann. No questions. 

The ¢ ARAN. I just want to ask one question. Mr. Seymour, 
vou appear to | e qi ite an authority on pub Tie * power and agreements 
hetween suppliers of public power and suppliers of private power- 
lines.andsoon. Inthe course of the examination, it was brought out 
hat certain regulations were changed by the present administration. 

Do you feel in your expert opinion that, first of all, a change of 
regulations was ni cessary and, ae since they had been changed, 
has it helpe «| the users of powe r hurt the mi / 

Mr. Seymour. I have no basis whatsoever upon which to express an 
opinion that the change in the regulations was necessary. It seems 
to me inevitable that as time goes on, development of Federal power, 
particularly inthe West, will go on too. Projects will continue to be 
lilt by the Federal Government and as lone as this is the case, it seems 
to me that the Government should reserve the kind of rights which 
were provided by this original regulation and, therefore, I cannot 
believe that its elimination was necessary. 

As to the second part of your question, well, since they were changed 
in 1954 and since Tam not familiar with any particular developments 
ince that time, all IT can say is that this change, in effect, gave up a 
right which the Government had reserved to itself: that right in my 
judgement was worth something; was worth a great deal: was worth 
these values to the Government as well as to the preferred agencies 
purchasing Government power: and whatever that value was that was 
thus vive nh up has now been lost 

Mr. Cuvporr. When you say “given up” you mean “given away 

Mr. Set sour. Yes. sir. As far as I know, there was no considera- 
tion for this change in seuiiniisads 

Mr. Lanigan. [ just want to ask one question on public power in 
eeneral, Is it nota fact that the deve lopme nt of public power 1n the 
Northwest nrea. in the TVA area and other parts of the country. has 
contributed to tremendous expansions of private industry in those 
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Mr. Seymour. That is my opinion: ves, sir, 
Mr. Lanican. Yesterday it was testified that the aluminum plants 
nad the ferroalloy plants added at Spokane mace up S percent of the 
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assessed value of the property in that area: employed several thousand 
people; resulted in the purchase of $20 million of material from local 
suppliers annually; is that correct ¢ 

Mr. Seymour. I heard the testimony yesterd: ay and I have no reason 
to believe it was not correct. These figures are re presentative in the 
sense that this is the kind of additional economic activ ity which does 
result and has resulted in areas which you mentioned, and other areas 
where Federal power supply has been made available. 

Mr. Lanigan. Would you say, then, that Federal power—low-cost 
Federal power—has made a substantial contribution to the capitalist 
system of this country through its low-cost power supply to the indus- 
tries ¢ 

Mr. Seymou R Well I think that my answer to your question is 
definitely “yes,” but I think if I may, I would like to expand at least 
to this extent. This publicly produced power coming from the con- 
trol of our rivers, when it is made available at low cost, actually ex- 
pands opportunities for individual enterprise in the areas in which it 
is made available, and it is this individual enterprise taking advantage 
of these expanded opportunities, that provides the increment to the 
American economy—the primary increment—which results in de- 
velopment because these, in many instances at least, are great proj- 
ects which provide other governmental purposes like flood control, 
navigation, and so on, which just would not be provided by agencies 
other than the Federal Government, and were not provided before 
these Government projects were built. 

Mr. Laniean. Isn't it a fact that the original laws relating to pub- 
lic power, such as the reclamation law in 1902 and the 1906 act, which 
added the power features, were passed under the same administration 
and the same parties that are now in power in the executive depart- 
ment ¢ 

Mr. Seymour. That is my recollection without being an expert in 
that field ; yes, sir. 

Mr. coeanen So that, until the present time at least, both parties 
have been public power minded and have supported public power / 

Mr. Seymour. Well, public power is a term which I am not exactly 
clear in my mind on as to what you have in mind, but I believe that I 
can answer it by saying that both parties have, to my knowledge, sup- 
cena the development of water resources and the power develop- 
ment that went along with them for the benefits which these develop- 
ments do bring to a growing economy. 

Mr. Lanican. Would you say that the action of the Department in 
repealing this regulation and in the statements of Secretary Aandahl, 
which I have previously read, show a distinct tendency to change this 
long-established policy ¢ 

Mr. Seymour. Well there is no question in my mind but that the 
change of this regulation, taken with other actions and statements 
which you have referred to, represent a different direction of admin- 
istrative policy than that which heretofore I was familiar with when 
I was in the Federal Government. 

Mr. Mrnsuaty. Mr. Chairman, you asked him a question about 
whether this change in the regulation helped or hurt. Now, if I un- 
derstood your answer correctly, sir, I understood you to say that it has 
not made any difference. Is that correct ? 
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Mr. Seymour. No, sir. 

Mr. MrnsHatu. Has it helped or hurt? 

Mr. Seymour. My feeling is that the giving up of this kind of a 
valuable right 

Mr. Minswatt. Ilas it reflected any harm right as of today? Has 
it reflected that it has helped or hurt # 

Mr. Srrmovr. Right. 

Mr. Minstriauu. Has it? 

Mr. Seymour. I believe it has hurt, sir. 

Mr. MinsHatu. In what way, sir? 

Mr. Seymour. Because it represents the giving up of a valuable 
right of the Government which when exerc ised at any time, would re- 
duce the cost of Government power. 

Mr. MinsHauu. Has it hurt, now? 

Mr. Seymour. That was repealed in August 1954. 

Mr. Minsnauu. Well 

Mr. Seymour. This is May 1955. 

Mr. MinsHA... It will be a year in August. 

Mr. Seymour. Let’s put it this way. For every transmission line 
which was started between August 1954 and May 1955, the Govern- 
ment has had less rights since this repeal than it would have had for 
those same lines. 

Mr. Minsnary. How has that affected the consumer? That is what 
the question is; not the Government. 

Mr. Seymour. Excuse me. For those same lines, if the regulations 
had continued in effect, as far as the consumer is concerned, he would 
be affected by the increased cost to the Government of transmitting. 

Mr. MinsHatn. Am I correct, you don’t think the private utilities 
can give as good service and as good electricity as the Government ? 

Mr. Seymour. No, sir. 

Mr. Minswary. You said that repeatedly in your statement. 

Mr. Seymour. I have not, sir. That is not the way I feel about it. 
What I do mean, and what I intended to convey is that—— 

Mr. Minsnatz. Tell us what you do mean. I am confused. 

Mr. Sermovr. I am sorry, sir. What I do mean is that this right 
has value to the Government in my judgment; and whatever that 
value is would be ultimately reflected in a lowered cost for the market- 
ing of Federal power, and to the extent that that lowered cost is not 
now to be achieved because of the change in this regulation, the con- 
sumers of that power would suffer. 

Mr. Jones. Because they won’t have any transmission lines. 

Mr. Seymour. And they have higher cost power, if they get it. 

Mr. Mrxsuatt. In other words, you think the Federal Government 
can do a better job than private industry ¢ 

Mr. Seymour. No, sir. The lines involved here would be private 
lines which the Government would use. 

Mr. Jones. It means that the Federal Government doesn’t have 
these conditions carried out. They will have to build parallel trans- 
mission lines to get their power of wheeling ; is that correct ? 

Mr. Srrmovr. If they transmit it; yes, sir. 

Mr. Moss. We could perhaps illustrate that. If you had an irriga- 
tion district entitled to power because of the preference rights given 
by Congress, and the power were wheeled to it over a line passing over 
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the public lands, and it purchased the power from the Government, 
that every user connected with that irrigation district would be re- 
ceiving power at lower cost. 

Mr. Seymour. Yes, sir. 

Mr. Moss. For operating their pumps—and we have to pump water 
to a great extent in the West—in destroying this right, if the utilities 
then refuse to wheel and the district must purchase its power from 
the private utilities, it is going to pay a greater cost and that will 
be reflected in the cost of pumping every gallon of water used in the 
irrigating district. That is where it does have a very definite impact 
on the ultimate consumer. 

Mr. Seymour. The irrigation district enjoys the rights of prefer- 
ence customers. 

Mr. Minsuatu. Mr. Moss, we are referring here to the regulation 
that he admitted that he helped write in 1948. The law has been in 
existence but the regulation is what the objection is about, not the law. 

Mr. Moss. The regulation was brought into being because of the 
position taken by Congress for quite a number of years that you 
should try to wheel power rather than construct duplicate transmis- 
sion systems; but when you take a weapon away, or a tool away, the 
Government is unable to negotiate for wheeling and frequently, you 
don’t get wheeling. 

Mr. MinsHaxu. The sole object of this whole discussion here is the 
fact that a regulation was repealed that he helped to write in the first 
instance. It 1s not the law of 1906 or 1901 or 1907. 

Mr. Moss. It is in consonance with that law. 

Mr. MrnsHau. But the objection is to the regulation; not the law. 

Mr. Moss. I think the objection to the regulation is that in effect, 
in some instances, it might nullify the law. 

Mr. Cuvuporr. Mr. Minshall, I Pe to say to you I feel personally 
that the development of power facilities perhaps will contribute as 
much to the development of this Nation of ours, as any possible facility 
we could offer to the people in this country; and the purpose of these 
hearings, naturally, is to determine what is the best step to take under 
the situation and we are trying to develop facts. 

Now, we are not only going to hear from Mr. Seymour and Mr. 
White, ‘put we are going to y hear from officials of the Department of the 
Interior who have this particular type of work under their control 
at the present time, and they are coming in and after we have heard 
all of the facts, we are going to write a report and make certain 
recommendations, which will be a majority report and, of course, 
other members of this committee, if they disagree, have the right to 
write a minority report. I for one am trying to determine what in the 
best way to handle the power situation. Is it the way we handled 
it prior to the change of regulations? Is it the way we are handling 
it now? 

I want to say to Mr. Seymour that I certainly appreciate the fact 
that he has taken time from his business activities to come here to 
this committee and express his opinion and tell us how he feels, be- 
cause I am sure that there are going to be opinions to the contrary 
before we are through; and I deeply appreciate his coming here. 

Mr. Seymour. Thank you, sir. 
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Mr. Knox. I should like to ask a question, Mr. Chairman. Being a 
latecomer to the hearings, I have never been able to determine who 
consults with you. Is it private utilities? Is it publicly owned utili- 
ties, such as the REA, cooperatives and other publicly owned power- 
plants ? 

Mr. Seymour. You are talking in my present capacity ? 

Mr. Knox. Yes. 

Mr. Seymovr. I have a variety of clients which have included the 
Tennessee Valley Authority, the Government of El Salvador, the 
Atomic Energy Commission of the United States, the National Plan- 
ning Association, several law firms, and some engineering firms. 

Mr. Knox. No private utilities ? 

Mr. Seymour. No private utilities, no, sir. 

Mr. Knox. I think it should be established in the record as to 
those who consult with you, relative to our questions. 

Mr. Cuuporr. Are you through, Mr. Knox? 

Mr. Knox. That is all. 

Mr. Moss. Mr. Chairman, I think it also should be established that 
Mr. Seymour is here at the invitation of the chairman, on behalf of 
the committee. 

Mr. Cuuporr. That is right. He is not a subpenaed witness. He 
comes here by invitation. 

Off the record. 

(Off-the-record discussion. ) 

Mr. Cuuporr. On the record. 

We will adjourn until tomorrow morning at 10 o’clock. 

(Thereupon, at 11:55 a. m., the hearing was adjourned until 10 
a.m., Thursday, May 12, 1955.) 
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THURSDAY, MAY 12, 1955 


Hous or REPRESENTATIVES, 
SUBCOMMITTEE ON Pusiic Works AND RESOURCES 
OF THE COMMITTEE ON GOVERNMENT OPERATIONS, 
Washington, D.C. 

The subcommittee met, pursuant to recess, at 10:10 a. m., in room 
1501, New House Office Building, Representative Earl Chudoff (chair- 
man of the subcommittee). 

Members present: Representatives Chudoff, Jones (presiding), 
Moss, Hoffman, Knox, Jonas, and Minshall. 

Also present: Arthur Perlman, staff director, and James A. Lani- 
gan, subcommittee counsel. 

Mr. Cuuporr. The meeting will be called to order. The next wit- 
ness is Mr. Mastin G. White, former Solicitor for the Department of 
the Interior. 

Mr. Horrmay. Is there anyone here from the Department ? 

Mr. Cuuporr. Yes; the gentleman back there. I don’t know whether 
he is authorized to represent the Department. 

Mr. Horrman. I don’t, either. I want somebody from the 
Department. 

Mr. Cuuporr. Are you authorized to represent the Department ? 

Mr. Getsstncer. I was invited over here as a witness. My name is 
Geissinger. I am a regional solicitor. 

Mr. Cuuporr. Then I presume you have authority to act for the 
Department in your capacity as regional solicitor ? 

Mr. Getsstncer. I am regional solicitor out in Denver. 

Mr. Cuuporr. I don’t want anything to develop here in the Depart- 
ment’s absence that it might want to hear. Besides we have agreed 
to let them purchase a transcript of the testimony so there won’t be 
any question about it. 

Mr. Geisstncer. That is fine. 


STATEMENT OF MASTIN G. WHITE, FORMER SOLICITOR, 
DEPARTMENT OF THE INTERIOR 


Mr. Laniean. Mr. White, will you state your name and address? 

Mr. Wuirr. My name is Mastin G. White. My office address is 
the Union Trust Building, Washington, D. C. 

Mr. Lantcan. What is your present occupation ? 
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Mr. Wurrr. I am a lawyer engaged in the private practice of 
law. 

Mr. Lanigan. And how do you happen to be appearing before the 
committee today? 

Mr. Wurre. I appear at the invitation of the committee. I am 
not a volunteer; neither did I object to appearing when I was requested 
to do so by the committee. 

Mr. Lanican. Can you give us the background of your employment 
by the Government ? 

Mr. Cuuporr. Would you strike that question ? 

I think that you will find what Mr. White meant was he appeared 
at my invitation. He received a communication from me, asking 
him to appear before the committee, and I sent it in my capacity as 
chairman. 

Mr. Wurre. That is my understanding: that the committee counsel 
was acting for the chairman, in asking me to appear. 

Mr. Cuuporr. That is right. I want to keep the record straight. 
You appeared at my invitation, not the invitation of the committee. 

Mr. Wuire. That is correct. 

Mr. Knox. I believe it would be well, Mr. Chairman, to determine 
as to what form of practice the witness specializes in. 

Mr. Wuirr. Mr. Congressman, I am engaged in the general practice 
of lew. I donot have any clients at the present time nor have I repre- 
sented any that are engaged in the generation or transmission of elec- 
tric power. I havec ‘lients however, in a number of other fields. Most 
of them are engaged in the oil and gas business. 

Mr. Knox. You were formerly employed by the Interior Depart- 
ment; is that correct ? 

Mr. Wurre. That is correct. 

Mr. Knox. What was your position when you were with the De- 
partment of Interior? 

Mr. Wuire. I was Solicitor of the Department of the Interior from 
1946 until January 1953. [left the service of - een Department 
and of the Government on Inauguration Day, 19 

Mr. Cuvporr. Are there any further comin? 

Mr, Knox. Maybe you could inform us as to why you severed your 
connections with the Government ? 

Mr. Wurre. Well, I will be very glad to do that, Congressman. By 
way of background, perhaps I should say that I had a great admiration 
for the incoming President Eisenhower, as a general, having served 
as the chief of a staff section at his first Interallied Command, —— 
as the Allied Force Headquarters, but as a lifelong Democrat, I did 
not wish to be a part of a Republican administration, and so I tendered 
my resignation to the outgoing President and went out of office with 
him on Inauguration Day, 1953. 

Mr. Kwox. That was purely voluntary on your part, then, that you 
left the service of the Government? 

Mr. Wuire. Yes, sir. That is right, Congressman. 

Mr. Horraan. May I ask one question. As I understand it, you 
were not in sympathy with the policies of the incoming administra- 
tion ? 

Mr. Wurre. I did not know, Mr. Hoffman, what the policies would 
be. 
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Mr. Horrman. I see. 

Mr. Wuirtr. I am a southern Democrat, as I said before. 

Mr. Horrman. A what? 

Mr. Wuire. A southern Democrat, as I said before, with a lifelong 

‘adition in the Democratic Party and the descendant of several gen- 

‘ations of Democrats, and I thought that I would not be ina congenial 
dination as part of a Republican : administration. 

Mr. Horrman. In view of the expressions of approval and ad- 
miration of your dear friend, Mr. Jones, I thought you were somewhat 
out of sympathy with the sentiments of some of the northern Demo- 
crats. You don’t need to answer. 

Mr. Witte. Iam a plain Democrat. 

Mr. Cuvporr. I presume, since everyone is congenial here, if you 
had not resigned, probably in due course the Department of the In- 
terior would have been looking for a new Solicitor anyway, and you 
probably would have been asked to resign. 

Mr. Wuire. I think that is a fair assumption. 

Mr. Jonas. I would like to make the observation that it does not 
follow throughout the Government. We have plenty of people still 
working for this administration who had been working for the last one. 

Mr. Wuire. That is true. Asa matter of fact, it is my understand- 
ing that none of the attorneys in the Interior Department was asked to 
resign by the incoming administration. 

Mr. Horrman. May I ask one more question? Being a southern 
Democrat. from what State are you? 

Mr. Wurre. I am a native of the State of Texas, Mr. Hoffman. 

Mr. Horrman. That is a State that supported President Eisen- 
hower, I understand. 

Mr. Wuire. To my regret, it did. 

Mr. Horrman. Yes; but with the approval of the voters—the 
people. 

Mr. Lanican. Will you outline briefly the major provisions of the 
law relating to the marketing of Government power, particularly with 
reference to preference rights of customers ? 

Mr. Wuirr. I shall be glad to give a brief summary of the law on 
that point. The Congress has been legislating with respect to the gen- 
eration of power and the marketing of power by Federal agencies ever 
since 1906. At the present time, the current provisions of law on the 
subject are found primarily in the Flood Control Act of 1944; in the 
Tennessee Valley Authority Act; in the Bonneville Project Act; in 
the Fort Peck Act: in the Reclamation Project Act of 1939, and in the 
Boulder Canyon Project Act and the companion legislation known as 
the Boulder Canyon Project Adjustment Act. 

Now, from the very beginning, it has been customary for the Con- 
gress to insert in legislation on this subject provisions requiring the 
administering agencies to grant preference to certain types of pur- 
chasers of the Government-produced power. For example, in the 
Flood Control Act of 1944 and in the Bonneville Project Act and in 
the Fort Peck Act, you will find similar provisions requiring the ad- 
ministering agency, in mandatory language, to grant preference to 
public bodies and cooperatives in the marketing of power produced 
under the authority of those particular statutes. 

The language in the Tennessee Valley Authority Act is similar in 
substance, with just a little difference in terminology in that act. 
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The TVA is required to grant preference to States, counties, munici- 
es and to cooperate organizations of citizens or farmers not 

rganized or in business for profit, but engaged pr imarily in the busi- 
ness of providing electricity for their members or citizens. 

In the Reclamation Project Act of 1939, the language again is simi- 
lar in substance, with just a little difference in terminology, in that 
the Congress there provided that the administering agency should 
grant preference to municipal corporations and other public corpora- 
tions al agencies, and also to cooperatives and other nonprofit organi- 
zations financed in whole or in part by loans made under the authority 
of the Rural Electrification Act. 

In the Boulder Canyon Project Act, the requirement is that the ad- 
ministering agency shall give preference to States and the States of 
Nevada, Arizona and Cali canta are mentioned specifically in that 
respect. 

Also, the Congress has indicated in these various legislative pro- 

visions that the administering agencies are supposed to make the power 
available in such a way as to encourage the most widepsread use of 
power among the general public, particularly domestic consumers and 
farmers. 

With respect to the rates, the statutes ae in somewhat similar 
language that they are to be fixed at such a figure that will recover 
for the Government the cost of producing and transmitting the power, 
including the amortization of the capital investment allocated to 

power within a reasonable period of years. 

The language with respect to rates varies a little in the different 
statutes, except that the language in the Flood Control Act of 1944, 
in the Bonneville Project Act and in the Fort Peck Act is all 
identical or virtually identical on that point. The others are similar 
in substance, but a little different in language. 

I think that probably, in a general way, gives the main provisions 
of the current legislation on the subject of marketing Government- 
produced power. 

Mr. Lantean. Do any of these laws contain language which directs 
sae Secretary or says that he shall see that the power is transmitted ina 

ay that these preference-right customers can obtain it ? 

Mr. Wuire. I believe there is mandatory language in the Flood 
Control Act of 1944 and in the Bonneville Project Act. There is by 
implication, mandatory language also in the Fort Peck Act in that the 
administering agency is directed to fix the rates in such a way as to 
recover for the Government the cost of producing and transmitting 
the power. 

Mr. Lanigan. Then you believe that the laws themselves place a 
positive duty on the Secretary of the Interior to secure the transmis- 
sion of power to preference- right customers ? 

Mr. Wuirer. That seems to be plain from the language of the dif- 
ferent statutes particularly those provisions relating to his mandatory 
duty to give preference to certain types of customers, and language to 
that effect will be found, I believe, in all the current legislation on the 
subject. 

Mr. Lanigan. On March 9, 1955, Fred J. Aandahl, the Assistant 
Secretary of the Department of the Interior submitted to the Appro- 
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priations Committee a statement regarding the policies of the De 
partment of the Interior. The particular problem under consideration 
then was the southwest power area. He made this statement: 


The present policy of the Department of the Interior takes the position that 
by the construction of multiple-purpose dams with federally constructed power 
hydro plants in connection with them, the Government can make a valuable 
contribution to the power capacity in the area. That contribution, however, 
should be the limit of Federal participation in meeting the power requirements 
of an area. 

Mr. Cuvporr. I think, Mr. Lanigan, you had better identify the 
various laws 4 

Mr. Knox. Mr. Chairman, I would like to ask the gentleman: 
that a conclusive statement ¢ 

Mr. LanigaAn. Well—— 

Mr. Cuupor. I think, Mr. Lanigan, you had better identify the 
page on which it appears. 

Mr. Laniean. I will identify it then. It can be checked. That ap 
pears on page 406 of the Hearings on the Second Supplemental Ap 
propriation Bill 1955, the hearing before the House Committee on 
Appropriations. 

Mr. Knox. Mr. Chairman, I believe if we are going to have a state 
ment read from a record, that it should be in its entirety. The full 
text of the statement should become a part of the record. Therefore, 
I would request that the full statement that was made by the Under 
Secretary become a part of the record. 

Mr. Cuuporr. I can see no objection to that. 

Mr. Lanigan. Would you like it to be read in its entirety? Or shall 
we just put it in the record ? 

Mr. Kwox. In the record is all right with me. 

Mr. Lanican. All right. We will put that letter in. 

Mr. Cnuporr. Let that letter appear at this point in the record. 

DEPARTMENT OF THE INTERIOR, 
OFFICE OF THE SECRETARY, 
Washington 25, D. C., Mareh 9, 1955. 
Hon. CLARENCE CANNON, 
Chairman, House Appropriations Committee, 
House of Representatives, Washington 25, D. C. 

Drar Mr. CANNON: This is in response to the questions submitted to the Depart 
ment by your committee concerning the inoperative lease-operate option to pur- 
chase contracts in the Southwestern Power Administration area. Answers to the 
questions have been prepared and are enclosed. 

Sincerely yours, 
Frep G. AANDAHL, Assistant Secretary 

1. What was the plan developed by the Southwestern Power Administration 
for handling the repayment to the Government of the cost allocated to power 
facilities from which power was marketed and payment of the lease-operating 
cost of the cooperatives as provided in the contracts? 

The plan of the Southwestern Power Administration is and always has been 
to establish a rate for the power that it has to sell which is adequate to pay for 
the expenses of operation, maintenance, and amortization of the Government 
investment allocated to power facilities in a 50-year period, with interest. Whien 
the administration first started selling power and many of the facilities were in 
the construction or planning stage and their cost, therefore, had to be estimated, 
a rate of 5.50 mills per kilowatt-hour for firm power service was determined 
to be adequate for the above-mentioned purposes. During the ensuing years, war, 
inflation, and the accompanying cost increases made the earlier rate inadequate 
Under date of December 380, 1954, the Southwestern Power Admin stration sub 
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mitted a new rate schedule of 7.16 mills per kilowatt-hour for firm power service 
after Table Rock project is placed in commercial operation to the Federal Power 
Commission for approval. This new rate, in the light of current analysis, ap- 
pears to be adequate to carry annual charges and to repay to the Government 
the costs allocated to power facilities on a 50-year basis. If the inoperative lease- 
operate option to purchase contracts with the G. and T. cooperatives were put into 
effect, the lease-operating costs would be an additional item in the operation 
and maintenance expenses and would necessarily reflect in a still higher rate for 
the power. The payment of the lease-operating costs of the cooperatives would be 
mide out of the operation and maintenance funds. It was expected that these 
payments would be implemented by the use of the continuing fund which, of 
course, would be made up frvm revenues from the sale of power at the established 
rate. 

2. Does the present power marketing policy of the Southwestern Power Admin- 
istration conflict or differ from the plan covered in the old lease-operating con- 
tracts between the Southwestern Power Administration and the cooperatives? 
If so, in what way? 

Under the lease-operate contracts the Southwestern Power Administration 
would have operated the extensive transmission systems of the generating and 
transmitting cooperatives, and it would have obtained a large amount of steam- 
generated electric energy produced by the cooperatives. It would have placed 
itself into the business of transmitting and selling power far beyond the scope 
that is required to market the Federal hydroelectric power produced in the 
area. It was a plan headed in the direction of creating a Federal monopoly of 
the electric power business in the area. The plan is contrary to the present 
power marketing policy of the Department of the Interior, which is now followed 
by the Southwestern Power Administration as one of its agencies. The present 
policy of the Department of the Interior takes the position that by the construc- 
tion of multiple-purpose dams with federally constructed power hydro plants 
in connection with them, the Government can make a valuable contribution to the 
power capacity in the area. That contribution, however, should be the limit of 
Federal participation in meeting the power requirements of an area. 

3. Dees the Department of the Interior feel the old contracts executed before 
the new marketing policy was proposed should be conceled regardless of the effect 
on parties of the contracts and losses to the Government? 

The Department of the Interior takes the position that it will recognize and 
abide by the terms of all contracts that have been made, either directly by the 
Department or by its agencies. The so-called inoperative contracts are not in 
effect because Congress refused to appropriate the necessary money in the con- 
tinuing fund to implement them. It is my understanding that the Southwestern 
Power Administration earlier asked Congress for an appropriation to construct 
transmission lines and to build steam plants somewhat similar to those built 
by the G. and T.’s_ Congress refused to make such appropriations. It is further 
iny understanding that Congress felt that the construction of such facilities by 
the G. and T.’s on the strength of a contract given to them by the South- 
western Power Administration was a method used to circumvent the wishes 
of Congress. If these understandings are correct, it would appear that Congress 
was full justified in not making the funds available for the implementation of 
the contracts. Furthermore, it is our belief that the G. and T.’s, the region, 
and the Government will benefit by the new contracts that are now being 
negotiated. : 

4. It is understood that a study covering the plan mentioned in item 1 was 
made in March 1953. Please send a copy of this study to the committee. 

Attached you will find a copy of the study that was made in March 1953. 
This study was based on assumptions no longer valid. For example, the recent 
unprecedented drought has resulted in a considerable reduction of primary 
energy available from the Federal projects. The March 1953 study supported an 
increase in rate schedule A from 5.50 to 5.92 mills per kilowatt-hour. The study 
further suggested an additional increase of 0.80 mill per kilowatt-hour for firm 
and secondary energy by June 20, 1954, based on repayment considerations, 
which increase would have brought rate schedule A to about 7 mills per kilowatt- 
hour, which is essentially the same as the revised rate schedule A submitted 
to the Federal Power Commission on December 29, 1954. 

5. Give in detail just why and what are the conditions today that are different 
from the conditions in March 1953. Give exact figures or values where applicable 
and available. 
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The conditions that are different today from what they were in March 1953 
are a more refined determination of construction costs allocated to power, the 
effect of the recent drought that resulted in water conditions reaching an all- 
time low in 1954, and further experience in the operation and maintenance of 
projects, and associated transmission facilities. In this connection, reorganiza- 
tion of the Southwestern Power Administration and withdrawal of plans for the 
lease-operate contract operations have resulted in savings in excess of $500,000 
annually, which have in part offset added costs resulting from the drought and 
from other causes. 

6. Is there any abandonment or loss in utilization of facilities in a physical 
or financial manner due to inoperation of existing contracts between the South- 
western Power Administration and the cooperatives? Give the capacity loss in 
kilowatts and loss in dollars per year that results from isolated operation instead 
of integrated operation as provided in the contracts, if any? 

An answer to this question must be based on a number of assumptions. Gen- 
erally speaking, I think it is correct to say that the same customers are being 
served over the transmission systems of the G. and T.’s at the present time under 
the interim contracts as would have been served if the so-called inoperative 
contracts were in effect. The objective of the cooperatives is to integrate their 
facilities with those of the Government and other power sources. Under the 
proposed arrangements integration of Federal and non-Federal systems will be 
accomplished. Such integration is necessary because of the limiting character- 
istics of the hydro power produced at Army engineers’ projects in this area, 
which must be marketed for peaking purposes in order to achieve maximum 
benefits to the area and to secure sufficient revenue to repay costs. This was 
generally recognized by the Congress in authorizing the multiple-purpose projects 
in this area. Further, this plan is of considerable advantage to the G. and T.’s 
in that they will be assured of a permanent power source rather than dependent 
upon the limited power capacity that could be obtained from the Federal projects. 

7. If there is no loss from isolated operation of each cooperative, can we expect 
the same rates at the load centers as was planned under the lease-operating con- 
tracts that are now in existence but are now inoperative because Congress failed 
to appropriate the necessary funds? If not, why not? 

As previously mentioned, isolated operation is not contemplated. When the 
new contracts presently under negotiation are completed, substantially as favor- 
able a rate at the load centers of the cooperatives can be expected as would have 
been realized if the lease-operate contracts had been placed in effect. In this 
connection, it must be emphasized that the 5.50 mills per kilowatt-hour rate 
stipulated in those contracts, but by the terms of the contracts subject to 
periodic review and adjustment, was not adequate in the light of the increased 
costs that took place during the period of construction and has now been raised 
to 7.16 mills per kilowatt-hour as a minimum requirement without SPA having 
taken up the operation and maintenance costs of the lease-operate contracts. If 
SPA took on these added responsibilities as required in the lease-operate con- 
tracts, the cost of the power would go still higher and would be the price that 
the cooperatives would need to pay at their lease-operate contract delivery points. 
That cost, Iam sure, would have been very close to the price that the cooperatives 
will pay under the new contracts that are being negotiated. 

8. Since the Department of the Interior refused to ask for funds in the Presi- 
dent’s budget to implement present existing contracts, just what arrangement 
does the Department of Interior propose as a subsitute for the lease-operating 
contracts that will result in the same power cost to the cooperatives as would 
have been provided ? 

The Department of the Interior did not ask for funds in the President's 
budget to implement the inoperative lease-operate contracts because Congress 
previously in refusing to appropriate such funds directed the Department not 
to use these contracts and to negotiate suitable replacement contracts. The 
Department did not ask for funds to further continue the interim contracts 
because the appropriation for such purposes a year ago was predicated upon 
an early completion of the replacement contracts and no further need for 
interim contracts. It is now established that the replacement contracts 'ave 
not been completed and that it will be necessary to continue interim arrange- 
ments for a few months longer. During the past 8 months the interim con 
tracts that SPA had with the G. and T.’s resulted in the disposal of 40 million 
kilowatt-hours of hydroelectric energy by SPA to the G. and T.’s hydroelectric 
power that they may need. SPA has offered to do this by letter to them under 
date of February 23, 1955. In the supplemental appropriation now requested 
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by the G. and T.’s really the only question that is involved is “Who shall pick 
up the bill for the cost of the excess capacity the G. and T.’s have built into 
their systems.” From a businesslike point of View for SPA, I cannot recom- 
mend that appropriations be continued for interim contracts. If Congress feels 
that SPA because of the inoperative contracts has a further obligation to the 
G. and T.’s in addition to the assistance that has already been given through 
interim contracts, I suggest that the appropriation for further interim contracts 
be a modest figure that is somewhat less than we have had in the past. As long 
as the Government through Southwestern Power Administration picks up the 
bill, the completion of replacement contracts will be slowed. 

Mr. LaniGan. The purpose of the question is to bring out whether 
or not, in its interests, activities, and policies the Department is carry- 
ing out the requirements of the law. 

Mr. Jonas. I further object because the witness testified he is not 
in the Department, and I submit that he is not the best witness on 
what the Departme nt’s policies are. 

Mr. Curuporr. Well, we will note your objection in the record and 
isk the witness to answer the question. 

Mr. Wuire. As I understand the various directives which the 
Congress has enacted for the guidance of the Interior Department in 
the marketing of power produced at Government projects, the state- 
ment by Assistant Secretary Aandahl would not represent a com- 
plete fulfillment of the congressional policy, because it does not take 
into account the mandatory requirement of the Congress that the 
Secretary, shall give pre ference in the marketing of this power to 
public bodies and cooperatives, and shall take appropriate means to 
secure the transmission of Government power to the preference 
customers as specified by the Congress. 

Mr. Cuuporr. Mr. Jonas, so that you won’t feel as though I have 
neglected making a ruling on your objection, there will be two wit- 
nesses, Mr. James Geissinger, who is the regional solicitor for the 
Department of the Interior in Denver, Colo., and Clarence Davis, 
Under Secretary of the Interior. I presume Mr. White is giving his 
opinion in answering that question. Certainly the Interior Depart- 
ment will have the right to rebutt or give its opinion as to whether or 
not they carry out the mandates of the law. 

Mr. Jonas. May I ask a question? Is it your position that the al- 
leged violation consists of a failure to distribute or transmit the 
power? 

Mr. Wurre. Well, Mr. Jonas, I only presume to answer the ques- 
tions that are put to me. That is a question on your part as to 
whether I think the Interior Department is violating the preference 
provision ? 

Mr. Jonas. Yes. 

Mr. Wurre. I don’t know. 

Mr. Jonas. That is my point. The witness doesn’t know what he 
is being asked to testify about. 

Mr. Jones. He is testifying about what Mr. Aandahl said. He 
says if Mr. Aandahl made that statement, in his opinion, then it 
would be a violation of the mandate provided in the several acts of 
the Congress. 

Mr. Jonas. Which mandate; preference mandate or alleged trans- 
mission mandate ? 

Mr. Jones. He is not talking about the transmission at all. He is 
talking about the sale of power. 
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Mr. Jonas. No. He has just testified that he doesn’t know whether 
the Government is violating the preference-clause features or not. 

Mr. Jones. Of course, he said that; he could not say anything else 
because he is not in the Department. If the Department carries out 
the statement made by Mr. Aandahl, then it would be a violation of the 
law. Is that correct, sir/ 

Mr. Wuire. That is a fair summarization of my answer, I believe. 

Mr. Moss. Mr. Chairman, I think probably it is more to this point, 
isn’t it? Mr. White, if that is the policy, it would have the practical 
effect of nullifying the preference rights of agencies for this Gov- 
ernment power if you sell it at the bus bar and make no effort at all 
to transmit it beyond that point, where it might be available for a 
preference agency. Then certainly, the practical effect is nullification 
of the preference clause. 

Mr. Wuire. That would be my opinion; yes, sir. 

Mr. Lanican. Previously in this hearing we have discussed a regu- 
lation which was eliminated on August 11, 1954. That regulation 
was section 244 (d) of title 43 of the Code of Federal Regulations. 
Could you give us a summary of the major provisions of that 
regulation ¢ 

Mr. Wuirr. I believe that I can. I might say, by way of back- 
ground information, that I was responsible, as Solicitor of the Inte- 
rior Department, for the drafting of the revised version of that par- 
ticular regulation which Secretary Krug promulgated in 1949, and 
which Acting Secretary Tudor rescinded in 1954. 1 prepared the 
redraft after having afforded the utility companies that objected to 
the original version of the regulation an opportunity to be heard on 
it at the direction of the then Secretary Krug. The revised version 
that was on the books from 1949 until 1954 provided that 

Mr. Jonas. Mr. Chairman, I hate to interrupt but don’t you think 
it would be better to put the regulation in the record instead of having 
the witness give his opinion of what it amounts to? 

Mr. Cuuporr. I think the regulation is in the record. I think 
was put in when the first witness testified. 

Mr. Minsuati. Doesn’t the regulation speak for itself, Mr. 
Chairman ¢ 

Mr. Cuuporr. | believe the regulations are subject to interpreta- 
tions. I know the acts of Congress are subject to interpretations, 
otherwise we would never get into the Supreme Court. We are not 
infallible. When aman makes a regulation, certainly we may come 
eut with 16 or 17 different opinions of what that regulation says, 
and that is all we are trying to get from the witness—his opinion 
as to what the regulation provided for. Would you continue, Mr 
White, please ? 

Mr. Wire. Yes, Mr. Chairman. In brief, the regulation provided 
that in the case of a company that had applied for a_ right-of-way 
icross public lands after the date of the original promulgati ion of the 
regulation on October 14, 1948, for the construction, operation, and 
maintenance of an electric power transmission line, it would have to 
agree that it would permit the Government to interconnect Govern- 
ment transmission facilities with the transmission line maintained by 
the company across Governnent lands, to the extent that there might 
be any excess capacity in the company’s line that it did not need in its 
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own operations, and that the Government might use that excess ca- 
pacity for the transmission of Government power. 

It also provided that if the company did not have any excess ca- 
pacity in its own line that it did not need, that the Government might 
have the option of increasing the capacity of the line and using the 
increased capacity for the transmission of Government power. 

It further provided that the use of the line by the Government 
would not interfere with the normal operations of the company ; that 
the Government would pay for the cost of interconnection and would 
pay a proportionate share of the cost of operating and maintaining the 
particular line; that if the Government wished to interconnect with 
the company’s line it svould call on the company to certify whether 
or not there was any surplus capacity in the line that the company 
did not use or did not need; and that the company, within 30 days, 
would furnish to the Government a certificate stating whether or not 
there was any excess capacity in the line that it did not need. If the 
company certified that there was no excess capacity in the line, then the 
Government’s right to interconnect would depend upon the action 
of the Government in increasing the capacity of the line. Of course, 
then the Government could only use the increased capacity of the line 
for the Government’s power. I think that, in general, is the gist of 
the regulation. 

Mr. LaniGan. Did the regulation provide for reciprocal rights or 
reciprocal carrying of the utility’s power over Government lines # 

Mr. Wire. Yes. It did. The regulation provided that the com- 
pany might interconnect with Government transmission lines under 
the same terms and conditions as the Government might interconnect 
with the company’s line. 

Mr. Lanican. And what was the time period that would be allowed 
for the companies to recapture the excess capacity ? 

Mr. Wurre. There was a provision in the regulation that if the 
company after having certified that it did have excess capacity in a 
line that it did not need, later decided that it did need some or all of the 
amount which it had previously certified as being excess, it could 
notify the Government of the fact and within 30 months ree: upture the 
whole or any part of the capacity which it had previously certified as 
being excess capacity to its own needs. 

Mr. Lanican. And the Department of the Interior under the regula- 
tion would only have the right to use excess capacity which the com- 
pany itself certified it did not need ? 

Mr. Wuire. That is correct. 

Mr. Lanican. Now, do you believe that that regulation was sound 
from a policy standpoint ? 

Mr. Wuire. Yes, I certainly do. I certainly do believe that it was 
sound from the policy standpoint because it would have provided for 
the maximum use of the transmission facilities across Government 
lands, and would avoid the necessity, in many cases, for the Govern- 
ment to spend the people’s money to duplicate transmission facilities 
that were already in existence, and that had excess capacity which 
the person operating the line across the Government lands actually 
did not need. 

Mr. Lanican. Would that regulation be an aid in carrying out the 
obligations of the Secretary which you have previously described to 
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Mr. Wuire. I believe that it would clearly aid the Secretary in 
carrying out the st: itutory requirements, because his obligation to 
transmit Government- produced power to preferred customers is to be 
accomplished not only by means of building transmission lines him- 
self for the Government, but equally by securing the transmission of 
such power over lines constructed by other persons than the Govern- 
ment. 

Mr. Lanigan. Do you believe that that regulation was a legal regu- 
lation ¢ 

Mr. Wuire. I have no doubt at all about that, in view of the fact 
that this particular requirement with respect to the wheeling of Gov- 
ernment power over tr: ansmission lines of this sort was upheld by the 
Supreme Court of the United States in November 1952, in the case of 
the Federal Power Commission v. Idaho Power Company. 

Mr. Moss. Mr. Chairman, I would like at that point to ask a ques- 
tion, because in the letter from Clarence Davis to the Secretary on 
August 9, 1954, he makes this statement : 

In general, I think it is safe to say that many of these former regulations are 
beyond the legislative power of the Secretary to issue. They fall in the general 
pattern of the highly restrictive regulations which the Court of Appeals for the 


District of Columbia condemned and held beyond the Secretary’s power, in the 
El Paso Natural Gas case. 


Are you familiar with the El Paso case? 

Mr. Wuire. I am. 

Mr. Moss. And you are familiar with the two cases—one in the Dis- 
trict of Columbia and the other in the Supreme Court—as to their 


opinion of the — of the Secretary to issue such a regulation ¢ 

Mr. Wurrr. I am very familiar with all these cases, Congressman ; 
and the Idaho Power Co. cases in the District Court for the 
District of Columbia and in the Supreme Court clearly establish the 
validity of this requirement that utility companies operating trans- 
mission lines over Government lands could legally and re: isonably be 
required to wheel Government power to the extent that there was 
excess capacity in their lines, which they did not need in their own 
operations, 

Mr. Moss. They were then a test of the specific regulation that we 
have under discussion ¢ j 

Mr. Wuirr. Yes. Let me explain that, though. 

The case which tested the specific reguli ition was the one in the 
United States District Court, entitled “/daho Power Company v. 
Chapman.” 'The case in the Supreme Court tested the validity of a 
similar requirement imposed by the Federal Power Commission on 
the Idaho Power Co. at the suggestion of the Secretary of the In- 
terior, when the Federal Power Commission issued a license to the 
Idaho Power Co. for the construction of the Bliss development on the 
Snake River in Idaho. 

If we have time, I might just explain how it was that that case 
ee involved the same requirement and that the Supreme Court 

‘ase fully established the validity not only of the requirement imposed 
- the Federal Power Commission, but also the similar requirement 
contained in the Interior Department regulation. 

Mr. Cuuporr. I would like you to explain that. I think it is very 
important. 
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Mr. Wurre. The authority with respect to the granting of rights- 
of-way over public lands, under conditions, for the transmission of 
power is divided under the statutes between the Federal Power Com- 
mission and the Secretary of the Interior. 

Mr. Kwox. Would you define public lands, first 4 

Mr. Wurre. Well, public lands are those lands which the United 
States acquired from tive Indians by right of conquest or by cession or 
by the cessions of foreign governments ; or by the cession of the Repub- 
lic of Texas, and which it has never conveyed to other Sa ne 

Mr. Knox. It does not include any State lands, or lands held in 
trust by municipalities 4 

Mr. Wurre. No, sir. The title to public lands is vested in the Fed- 
eral Government and the title was derived from the sources that I 
mentioned; lands that the Federal Government purchases or has pur- 
chased throughout its history from private persons or from the State 
or other public bodies, or which it has acquired by the process of emi- 
nent domain, are not included in the category of public lands. 

Mr. Knox. That is all. 

Mr. Cuuporr. Will you continue? 

Mr. Wurre. I was saving, I believe, that the authority for the grant- 
ing of rights-of-way over public lands with respect to the construction 
and operation of electric power transmission Imes is divided between 
the Federal Power Commission and the Secretary of the Interior. 

Now, the authority of the Federal Power Commission is derived 
from the Federal Power Act and from the provisions which authorize 
that agency to grant licenses to persons for the construction and opera- 
tion and maintenance of hydroelectric projects on the navigable rivers 
of the United States. 

In granting a license of that sort, the Federal Power Commission is 
authorized to permit the licensee to use the public lands of the United 
States for transmission lines—primary transmission lines leading 
from the powerplant at the project to the licensee’s distribution sys- 
tem, or the licensee’s interconnected pr imar y tr ansmission system. 

Now, the authority for the granting of rights-of-way over public 
lands for all other electric power transmission lines is vested in the 
Secretary of the Interior by virtue of two statutory provisions. One 
is the act of February 15, 1901, and the other is the act of March 4, 
INl1. Now, the authority of the Federal Power Commission and the 
authority of the Secretary of the Interior to impose conditions in 
granting rights-of-way are very similar. For instance, the Federal 
Power Act says that the Federal Power Commission, in granting a 
right-of-way, may impose conditions in conformity with the statute, 
without specifying in any way the nature of the conditions, but leav- 
ing it up to the discretion of the Federal Power Commission. 

The statutory provisions with respect to the granting of rights-of 
way by the Secretary of the Interior says that he may do so under gen 
eral regulations fixed by him. 

So that you have in the case of the Federal Power Commission and 
> the case of the Secretary of the Interior broad authority conferred 
by the C ongress to grant rights-of-way within the scope of the author 
ity conferred, subject to conditions within the discretion of the Federal] 
Power Commission, in the case of primary transmission lines con- 
structed by licensees of the Commission; and under general regula 
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tions fixed by the Secretary in the case of all other rights-of-way over 
public lands for electric power transmission lines. 

Now, when the Idaho Power Co. applied to the Federal Power 
Commission for a license with respect to the construction of the Bliss 
project on the Snake River in Idaho, and the Commission granted a 
license, the license included the authority to erect two primary trans- 
mission lines from the powerplant on the Snake River to other points, 
and as the Interior Department was in need of transmission facilities 
in that area, to transport Government-generated power to preference 
customers In the area, and as the Interior Department did not wish or 
did not have the funds—I have forgotten just what the reason was 
for the construction of its own transmission lines, it asked the Federal 
Power Commission to insert in the license a condition requiring the 
licensee with respect to these two transmission lines, under the license, 
to permit the Government to interconnect Government-transmission 
facilities with the company’s two lines under the license for the trans- 
mission of Government-generated power in a manner and to the extent 
that would not interfere with the ere own operations, the inter- 
connection to be at the expense of the Government and the Government 
to pava proportion: ite share of the cost of operating and maintaining 
the lines. 

The company obtained judicial review of the action of the Federal 
Power Commission in inserting this particular condition with respect 
to the wheeling of Government power. ‘The case first went to the 
United States Court of Appeals for the District of Columbia and that 
court—just as it subsequently did in the case of the El Paso Natural 
Gas Co.—held that the Federal Power Commission was without au- 
thority to insert that condition with respect to the wheeling of Govern- 
ment power in the license which it had issued to the I laho Power Co. 

The Government then took the case up to the Supreme Court, and 
i a unanimous decision rendered by the Supreme Court in November 
of 1952, the Court upheld the authority of the Federal Power Com- 
mission to impose such a condition under its general authorization 
from the Congress to insert conditions in conformity with the statute 
when it granted rights-of-way to utility companies for the use of 
public lands in the construction and maintenance of electric power 
primary transmission lines. 

Mr. Jones. May I ask a question there? That decision of the 
Supreme Court upheld the validity of the act of 1911 and also the 
validity of the Secretary of the Interior regulation of 1948 or 1949? 

we Wurre. Well, specifically, it upheld the authority of the Fed- 
eral Power Commission to impose a similar requirement in granting 
it Hem for the use of public lands for an electric power primary trans- 
mission line, but, in effect, it upheld the authority of the Secretary of 
the Interior to impose the same requirement, because it was, in sub- 
stance, the same requirement and it was imposed under an authority 
similar in scope to that of the Secretary of the Interior. 

Now, there has been a case, of course, decided with respect to this 
specific regulation, imposed by the Secretary of the Interior on the 
whee ling of electric power, but that case did not go beyond the United 
States District Court for the District of Columbia. That court up- 
held the authority of the Secretary to promulgate the regulation and 
upheld the v: alidity of the regul: ition as being reasonable and in con- 
formity with the Secretary’s power. 
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So, as of the present time, there is no doubt whatever, in my opinion, 
with respect to the validity of this regulation, as of the time when it 
was ie seen Fe and as of the time it was rescinded in 1954. 

Mr. Jonas. I don’t want to get away from this regulation. I think 
paragraph 11 ought to be discussed too. You did not comment on 
that. Are you f: uniliar with section 11 of the regulation ? 

Mr. Wuirtr. I have read the regulation a great many times, but I do 
not recall that particular one by ‘number, 

Mr. Jonas. May I quote it for the record at this point. This is see- 
tion 11 of the regulation 244.44 (d) : 

The terms and conditions prescribed in this paragraph may be modified at 
any time by means of a supplemental agreement negotiated between the holder 
and the Secretary of the Interior or his designee. 

Now, was that in the regulation when it was originally promulgated ? 

Mr. Wuire. No, sir; that was not. It was inserted at my suggestion 
and on my recommendation when the regulation was revised in 1949. 

Mr. Jonas. The purpose of that was to permit the Department to 
withdraw from such agreements and make subsequent or different 
arrangements; is that correct? 

Mr. Wuire. That is right. It was a provision whereby the 
parties 

Mr. Jonas. An escape clause. 

Mr. Wurrr. Whereby the parties by mutual agreement might arrive 
at other provisions. 

Mr. Jonas. That is all. 

Mr. Moss. I would like to ask a question there. 

Was paragraph 11 in the regulations at the time they were tested 
in the district court in the case of the /daho Power Co. v. Chapman? 

Mr. Wuirtr. Yes. 

Mr. Moss. They were. I have one other question. I am rather in- 
trigued by the paragraph. 

Mr. Cuuporr. May I interrupt? I know you are reading from a 
paper. There is a decision referred to in that letter. Do you have 
the date of that decision? Is that the decision prior to the Idaho 
Power cases or after the Idaho Power cases ? 

Mr. Moss. There isn’t any date. It says, “In light of a decision.’ 

Mr. Wurre. May I answer that? The El Paso Natural Gas Co. 

case was decided by the United Sti - Court of Appeals for the 
Distrie of Columbia in March of 1953; so that it was decided after 
the two cases involving the Idaho Power Co. and the requirement with 
respect to the wheeling of Government power. 

Mr. Cuvuporr. Would you say that last decision overruled the other 
two decisions? 

Mr. Wurre. Well, it is hard to conceive that the Court of Appeals 
for the District of Columbia could overrule the Supreme Court of 
the United States. 

Mr. Moss. There is an additional paragraph here that comments 
upon the regulation. It says the old regulation which was repealed 
and I quote— 
also provided for the utilization by the Government of all excess capacity trans- 
mission lines on the public lands, a thing which is utterly impracticable, and 
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results in inability of the lessee to ever have dependable reserve capacity and 
again increases the vast extent of Government ope rations. 

That is just regarding the last sentence. Do you feel that is a 
proper statement of the effect of the repeal section ‘of the regulation ? 

Mr. Wuire. Well, I did not understand the regulation as being to 
that effect. With respect to reserve capacity, I would suppose that 
the company, when it went to make a certificate to the Secretary of 
the Interior with respect to whether or not there was any excess 
capacity in its line which it did not need for its operations, would 
consider its need for reserve requirements along with its needs for 
current requirements, and would base its certificate on that factor also. 

Mr. Moss. Well, the certification of reserve capacity was a determ1- 
nation by the company ? 

Mr. Wuire. Bythecompany. Thatisright,Congressman. It was 
left up to the company to decide itself and to inform the Secretary of 
the Interior as to whether it did or did not have any excess capacity 
that it did not need for its own operations. There was no provision 
in the regulation for the Secretary to go behind the a Ss cer- 
tification and to hold a hearing on the point or make a contrary 
decision. It was assumed that these companies, being renal 
organizations, would honestly comply with the requirements of the 
regulation and would make an honest answer to the Secretary’s inquiry 
as to whether they did or did not have any excess capacity that they 
did not need. 

Mr. Moss. Now, the company under the regulation had the right 
to recapture the excess capacity if it was needed for its own system; 
is that right ? 

Mr. Wuirte. That is right, Congressman. At any time, if the 
company concluded that capacity which it had previously certified 
as excess to its needs was later required in connection with its 
operation, it merely had to notify the Secretary of the Interior that 
within a period of 30 months it would require any or all of the 
capacity previously certified as excess, and the Secretary had no 
authority to question the company’s statement on the point, but was 
required under the regulation to return to the company such portion 
of the capacity as the company wanted to recapture. 

Mr. Moss. Now, for purpose of recapture, why did you select 30 
months, say, inste: 1d of 12 months? 

Mr. Wuire. Well, it seemed that the Department ought to have a 
reasonable opportunity to make other arrangements and 30 months’ 
time seemed a good round period of time—214 years—in which to make 
other arr angements. 

Mr. Moss. Usually it would take that much time for a company to 
expand its generating capacity to utilize it. 

Mr. Wuirte. I am not a real expert in that field at all. I don’t know 
much about the engineering phases of it but it seemed that the 30 
months was an adequate and reasonable period of time in which to 
make the change desired by the company. 

Mr. Minsuatu. What did you base that time—30 months—on ? 

Mr. Wurrer. I don’t remember precisely, but I believe that I con- 
sulted with the power experts in the Power Division of the Interior 
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Department and that figure was suggested by them. That is my 
best recollection. I do not recall specific ally the origin of that 30- 
month time specification. 

Mr. Moss. I believe it was testified 

Mr. Mrysnaryt. You said it seemed like a nice figure. I wondered 
if you pulled it out . a hat. 

Mr. Wurrr. No. I don’t believe I pulled it out of a hat. 1 believe 
I discussed the matter with the people in the Power Division and that 
was their suggestion. I might say, in connection with the promulga- 
tion of this revised version in 1949, that I personally made a first 
draft and then it is my recollection that I discussed it with the experts 
to see whether or not I pulled any bloopers in it, not being an engineer- 
ing expert myself; and that some suggestions of a technical nature 
were made by the power experts, and as a result of the combined efforts, 
Secretary Krug then promulgated the 1949 version of the regulation. 

Mr. Jonas. I wanted to ask a question on that recapture aspect 
mentioned by Mr. Moss. As I read section 10 of the regulation, it 
goes beyond recapturing the facilities that were made available to 
the Government or the Department, and requires the Government to 
make the same agreement with the holder of the license for use of 
the Government facilities. 

Mr. Wutre. That is correct, sir. 

Mr. Jonas. So I suggest that if that were carried to its logical con- 
clusion and ever used, it might preempt or exhaust the Government’s 
transmission line. 

Mr. Wiiire. Well 

Mr. Jonas. Doesn’t that section give the holder, that is, the com- 
pany, the right to insist on the use of Government transmission lines 
if the need becon nes necessary ? 

Mr. Wuirr. Only to the extent, Mr. Jonas, that excess capacity 
existed in the Government's transmission lines not needed by the Gov- 
ernment in its own operations. In other words, the Government’s 
obligation here was the same as that of the company, namely, to make 
excess capacity available at the request of the company, just as the 
company's obligation was only to make excess capacity available to 
the Government at the Government’s request. 

Mr. Jonas. So the regulation does then go beyond recapture ? 

Mr. Wurre. That is true, Mr. Jonas. The recapture provision is 
in paragraph 9 of the regulation. 

Mr. Jonas. That is right. 

Mr. Moss. Really, it doesn’t go beyond the recapture, does it, to the 
extent there still is the right of recapture if it is needed by either 
party? That is, the capacity which it can certify to be surplus. 

Mr. Wurre. All these provisions were reciprocal as between the 
Government, on the one hand, and the company holding the right-of- 
way, on the other hand. 

Mr. Moss. The objective here in utilizing the excess capacity was to 
bring about a more economical distribution of power. 

Mr. Wire. That is right; so that the company would not need to 
duplicate the Government’s transmission lines if it needed additional 
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capacity and the Government happened to have any excess capacity 
in the Government lines in the particular area. 

Mr. Jonas. Mr. Chairman, I understand there is to be a quorum 
call immediately after the call of the House at 12. 

Mr. Cuuporr. Off the record. 

(Off-the-record discussion. ) 

Mr. Cuuporr. On the record. 

We will adjourn until 10 o’clock Wednesday, May 18. 

(Thereupon, at 11:10 a. m., the hearing was adjourned until 
Wednesday, May 18, 1955, at 10 o’clock.) 
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MONDAY, JUNE 6, 1955 


Houskr or REPRESENTATIVES, 
SUBCOMMITTEE ON PusLic Works AND RESOURCES, 
OF THE COMMITTEE ON GOVERNMENT OPERATIONS, 
Washington, D.C. 

The subcommittee met, pursuant to recess and subsequent postpone- 
ment, at 11:10 a. m., in room 362, Old House Office Building, Repre- 
sentative Earl Chudoff (chairman of the subcommittee ) presiding. 

Members present: Representatives Chudoff (presiding), Mollohan, 
Jones, Moss, Hoffman, Knox, and Jonas. 

Also present: Arthur Perlman, staff director, and James A. Lani- 
gan, subcommittee counsel. 

Mr. Cuuporr. The subcommittee will be in order. We are continu- 
ing this morning the testimony of Mastin G. White, former Solicitor 
of the Department of the Interior, who was testifying when we re- 
cessed about 2 weeks ago. 

Mr. Wuire. I am present, Mr. Chairman. 

Mr. Lanican. Mr. Chairman, before we start with Mr. White today, 
I think it would be appropriate to put into evidence certain exhibits 
that have been referred to prior to this hearing today. I refer particu- 
larly to the various court cases that Mr. White mentioned, and so with 
your permission, if we can put these in, I will enumerate them for the 
record. 

First is exhibit D, the decision of the Supreme Court in the case of 
Federal Power Commission v. Idaho Power Company. 

Mr. Jonas. Would you give the citation as you go along? 

Mr. Lanican. Yes, sir. Three Hundred and Forty-fourth United 
States Reports, page 17. 

Mr. Jonas. And the date. 

Mr. Cuuporr. This was argued October 20 and 21, 1952, and de- 
cided on November 10, 1952. 

Mr. Lanigan. The next, which is listed as exhibit E, is the findings 
of fact and conclusions of law of Judge Bastian in the District Court 
for the District of Columbia, in the case of 7daho Power Company \ 
Oscar L. Chapman (Civil Action No, 4540-50), written August o7, 
1952. ‘This case was not reported in the printed reports. 

Mr. Jonas. Pardon me. There was a subsequent amendment ? 

Mr. Lanican. I am putting them all in. 

Next is exhibit F, the memorandum of court of Judge Bastian in 
the case of /daho Power Company v. Oscar L. Chapman, the same 
number as exhibit D, signed on June 2, 1952. 
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Exhibit G is the amended findings of fact and conclusions of law of 
Judge Bastian in /daho Power Company v. Oscar L. Chapman, signed 
October 31, 1952. 

Next is exhibit H, the supplemental memorandum of court, of Judge 
Bastian, in /daho Power Company v. Chapman, signed October 31, 
19d2. 

exhibit I is the decision of the United States Court of Appeals for 
the District of Columbia, in the case of Oscar L. Chapman v. E7 Paso 
Natural Gas Company et al. (204 Federal 2d, 46), decided March 26, 
1953. 

That completes the law cases that should go into the record. 

Mr. Cuvuporr. Without objection, let them be so admitted. 

(The documents referred to, exhibits D—I. are as follows:) 


Exutsir D 


FEDERAL POWER COMMISSION 


IpDAHNO POWER Co. 
(344 U. S. 17) 


CERTIORARI TO THE UNITED STATES COURT OF APPEALS FOR THE 
DISTRICT OF COLUMBIA CIRCUIT 


No. 12. Argued October 20-21, 1952.—Decided November 10, 1952 


The Federal Power Commission issued to respondent power company, under 
#4 (e) of the Federal Power Act, a conditional license to construct, operate and 
maintain a hydroelectric project. The Court of Appeals modified the Com- 
muission’s order by striking out the conditions, and affirmed the order as thus 
moditied. S89 U.S. App. D. C. 1, 189 F. 2nd 665. This Court granted certiorari. 
342 U.S. 941, Reversed, p. 24. 

Philip Elman argued the cause for petitioner. With him on the brief were 
Acting Solicitor General Stern, Assistant Attorney General Baldridge, Paul A. 
Nweeney, Morton Liftin, Bradford Ross and Willard W. Gatchell. 

Harry A. Poth, Jr. and A. C. Inman argued the cause and filed a brief for 
respondent. 


OPINION OF THE COUR! 


Mr. Justice DovuGias delivered the opinion of the Court. 

Respondent applied to petitioner under #4 (e) of the Federal Power Act, 
41 Stat. 1065, 49 Stat. 840, 16 U .S. C. #797 (e), for a license to construct, 
operate, and maintain a hydroelectrie project (Known as the Bliss development) 
on the Snake River in southern Idaho. This project included a dam and power 
plant occupying some 500 acres of lands of the United States and two trans 
mission lines. ‘These lines for most of their length crossed lands of the United 
States and joined the company’s interconnected primary transmission system. 

The United States has power projects in this area; and the Bureau of Recla- 
mation and the Bonneville Power Administration were contemplating the con- 
struction of a transmission line which would connect the same areas as respond- 
ent’s proposed lines. Therefore the Federal Power Commission, on the sug- 
gestion of the Secretary of the Interior, anthorized the project on conditions 
specified in paragraph (f) of the order. These conditions, in summary, were 
that the licensee permit the interconnection of transmission facilities of the 
United States with the two transmission lines, and the transfer over those lines 
of energy generated in power plants owned by the United States “in such amounts 
us will not unreasonably interfere’ with the licensee’s use of the lines, the 
United States to pay the licensee for government power so transmitted. 

Respondent petitioned for review of the Commission's order. The Court of 
Appeals held that the Commission had not authority to attach the condition. It 
entered a judgment that the Commission's order “be modified” and that the 
cause be remanded to the Commission “for the entry of an order in accordance 
with the opinion of this Court.” That was on May 10,1951. 89 U.S. App. D. C. 
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1. 189 F. 2d 665. The Commission moved for a cClarification of the judgment. 
On September 21, 1951, the Court of Appeals entered a new judgment, stating 
that the order of the Commission “he, and it is hereby modified by striking there 
from paragraph (I) thereof, and that the order of the Federal Power Commis 
sion herein as thus modified be, and it is hereby, affirmed.” The petition for cer 
tiorari was filed within 90 days of the amended order but more than 90 days after 
the first order. The question which therefore lies at the threshold of the case 
is whether the petition is timely. See 28 U.S.C. #2101 (¢). 

First. If the court did no more by the second judgment than to restate what 
it had decided by the first one, Department of Banking v. Pink, 317 U. S. 264, 
would apply and the 90 days would start to run from the first judgment. But 
the court by the second judgment undertook to modify the license. By the first 
judgment it did no more than keep the Commission within the bounds set by its 
opinion. On remand the Commission might have reissued the order without 
contested conditions or it might have withheld its consent to any license. It is 
the Commission’s judgment on which Congress has placed its reliance for con 
trol of licenses. See Nes. 6, 10 (a), 10 (g). When the Court decided that the 
license should issue without the conditions, it usurped an administrative fune- 
tion. There doubtless may be situations where the provision excised from the 
administrative order is separable from the remaining parts or so minor as t 
make remand inappropriate. But the guiding principle, violated here, is that 
the function of the reviewing court ends when an error of law is laid bare. At 
that point the matter once more goes to the Commission for reconsideration. See 
Federal Communications Commission v. Pottsville Broadeasting Co. 309 U.S. 
134; l'ederal Trade Commission v. Morton Salt Co., 334 U.S. 37. 

The Court, it is true, has power “to affirm, modify, or set aside” the order of 
the Commission “in whole or in part.” #313 (b). But that authority is not 
power to exercise an essentially administrative function. See Ford Motor Co 
v. Labor Board, 305 U. 8S. 364. 873-374: Siegel Co. v. Federal Trade Commission. 
327 U. S. 60S. The nature of the determination is emphasized by #10 (a) 
which specifies that the project adopted “shall be such as in the judgment of 
the Commission will be best adapted to a comprehensive plan * * for the in 
provement and utilization of water-power development, and for other beneficial 
public uses.” Whether that objective may be achieved if the contested condi 
tions are stricken from the order is an administrative, not a judicial, decision 

Second, The power of Congress over public lands, conferred by Art. IV, #5 
of the Constitution, is “without limitations,” as we stated in United States \ 
San Francisco, 310 U. S. 16, 29. The Court of Appeals, while recognizing that 
principle, held that Congress had not granted the Commission authority to condi 
tion the use of publie lands by requiring a public utility to carry government 
power. It relied on #201 (f) of the Act which says that “No provision in this 
Part shall apply to * the United States * * *.’ The Part referred to is 
Part Tl of the Act which set up a system of control over the transmission of 
electric energy in interstate commerce. It granted the Commission auhority, 
among other things, to direct a publie utility to establish physical connection of 
its transmission facilities with the facilities of other persons engaged in the 
transinission or sale of electric energy. 2202 (b). Since that power was no 
extended to the United States, the court concluded that a license under Part I 
of the Act could not be conditioned on an interconnection with federal power. 

Part [ and Part II provide different regulatory scheme, Part IL is an exercise 
of the commerce power over public utilities engaged in the interstate transmis 
sion und sale of electric energy See S. ep. No. 621, 74th Cong., Ist Sess., Dp 17 
Part I] does not undertake to regulate: public lands or the use of navigable 
strealis That function is covered by Part I, which dates back to the Federal! 
Water Power Act of 1920, 41 Stat. 1068. Section 4 (e) of Part I gives the Com 
mission power to issue licenses to private or public bodies for the purpose of 
“constructing, operating, and maintaining dams, water conduits, reservoirs, 
power houses, transmission lines, or other project works necessary or convenient 
for the development and improvement of navigation and for the development 
ransmission, and utilization of power across, along, from, or in any of the 
or other bodies of water over which Congress has jurisdiction under its author 
streains or other bodies of water over which Congress has jurisdiction under its 
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authority to regulate commerce with foreign nations and among the several 
States * * *, [Emphasis indicates italics added.1 

3y 24 (g) the Commission is given authority to investigate the actual or 
intended occupancy of “public lands” for the purpose of developing electric power 
and to issue such order as it may find “appropriate, expedient, and in the public 
interest to conserve and utilize the * * * water power resources of the region.” 
As already noted, #10 (a) provide that no license shall be granted unless in the 
judgment of the Commission the project “will be best adapted to a comprehensive 
plan * * * for the improvement and utilization of water-power development, and 
for other beneficial public uses * * *; and if necessary in order to secure such 
plan the Commission shall have authority to require the modification of any 
project * * * before approval.” ? 

Under these sections the Commission is plainly made the guardian of the public 
domain. The requirement that existing lines be fully utilized before additional 
lines are authorized would seem to be relevant to a decision under #10 (a) that 
the project submitted was consonant with the “comprehensive plan” for the water- 
way. And the Commission might well determine under #4 (g) that if public 
lands are to be used for the transmission of power, conservation of the ‘‘water- 
power resources of the region” requires that public power as well as private 
power be transmitted over them. 

Sections 4 and 10 speak specifically of the public domain—waterwaygs and public 
lands. Section 6 makes each license subject to all the terms and conditions of 
the Act and to “such further conditions, if any, as the Commission shall prescribe 
in conformity with this Act. * * *" Section 6, read in the context of +s 4 and 
10, would seem to give ample authority to the Commission to attach the condi- 
tions imposed here. Protection of the public domain, conservation of water- 
power resources, development of comprehensive plans for the waterways—each 
ot these might on the facts of a case be sufficient to authorize the grant of 
permission to a public utility company to use the public domain provided it agreed 
to use its excess capacity to transmit government power, 

It is difficult for us to read +201 (f) as in any way affecting that power 
Sections 201 (f) and 202 deal with interconnections of facilities generally. 
Taey do not extend the new powers granted by Part II to government lines. On 
the other hand they do not purport to change or alter any power granted under 
Part I. Vhey do not deal with the grant of licenses. They do not purport to lay 
down conditions for the issuance of licenses for use of the public domain. We 
therefore cannot construe the limitation on the new powers conferred by Part II 
as a repeal by implication of powers over licensees that are deeply engrained in 
Part I of the Act and put there by the Congress for the purpose of protecting the 
public domain. 

Reversed. 


Mr. JusTIcE BuRTON and Mr. Justice CLARK took no part in the consideration 
or decision of this case. 


EXHIBIT E 
In the United States District Court for the District of Columbia 
Civil Action No. 4540-50 
IDAHO POWER COMPANY, PLAINTIFF 
e. 
Oscak L. CHAPMAN, DEFENDANT 
FINDINGS OF FACT AND CONCLUSIONS OF LAW 
This case having come on for trial on March 6 and 7, 1952, and upon considera- 
tion of the pleadings, stipulations and testimony herein, the Court makes and 


declares the following: 
FINDINGS OF FACT 


1. Plaintiff is an electric public utility corporation, organized under the laws of 
the State of Maine, operating and supplying electric service in the State of Idaho 


I 


2Sections 4 (e) and 10 (a) appeared in the Fe 
1065, 1068. Section 4 (g) was added t 


f 1935, 49 Stat. S88, $41. 
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Oregon and Nevada, and is qualified to do, and is doing, business in such 
States. 

2. Defendant, Oscar L. Chapman, is the duly appointed and acting Secretary 
of the Interior, officially residing in the City of Washington, District of Colum- 
bia. Defendant is charged with the supervision of public business relating to 
the Bureau of Land Management and to the public lands. Pursuant to the Act 
on March 4, 1911, 36 Stat. 1253, 43 U. S. C. 961, defendant is authorized and 
empowered, under general regulations to be fixed by him, to grant easements for 
electric transmission line rights-of-way across the public lands. 

5. The value of the property and the property rights here in controversy ex- 
ceed the sum or value of Three Thousand Dollars ($3,000), exclusive of interest 
and costs. 

4. The regulation promulgated by the defendant relating to the issuance of 
electric transmission line right-of-way were and are published in 43 C. F. R., 
1950 Supplement, Sec. 245 ff. Section 245.21 (r) provides in substance that in 
the event the United States, a state, or a municipal corporation acquires other 
property of the permittee that is dependent for its utility on continued use of the 
transmission line constructed under the permit, then the permittee will surrender 
the permit and sell all equipment and structures erected thereon to the United 
States, the state or municipal corporation at a reasonable price. 

5. Section 245.21 (v) provides generally that upon certification by any per- 
mittee that excess capacity exists in any transmission line constructed over 
lands included in the permit, the Department of the Interior of the United States 
will be allowed to utilize such excess capacity for transmission of its electric 
power. The regulation also provides that if no excess capacity is certified, the 
existing capacity of the line may be increased at the Government’s expense and 
the increased capacity utilized by the Department of the Interior. This regula- 
tion further provides (a) that all interconnections will be made in a manner 
conformable to approved standards of practice, (b) that all expenses of inter- 
connection will be borne by the Department, (c) that transmission of electrical 
power by the Department will be effected in a manner that will not interfere 
unreasonably with the permittee’s operation of the line, (d) that the permittee 
will not be obligated to allow transmission over its lines by the Department of 
electrical power to any person receiving services from the permittee on the date 
of filing the application for a permit, other than persons entitled to statutory 
preference, (e) that the Department will pay an equitable share of the monthly 
cost of maintaining and operating that part of the line utilized by the Depart- 
ment, (f) that upon 30 months’ notice the right to use excess capacity may be 
revoked, and (g) that reciprocal accommodations shall be made for transmission 
of electrical power of the permittee’s over the interconnecting system of the 
Department. 

6. The defendant, Secretary of the Interior, under various acts of Congress, 
including the Act of August 20, 1937, 50 Stat. 731, 16 U. S. C. 832a and 832b, and 
the Act of December 22, 1944, 58 Stat. 887, 890, 16 U. S. C. 825s, is charged with 
responsibility for the distribution and marketing of all surplus power produced 
at Government-owned dams. Federally owned projects produced 24 billion kilo- 
watt-hours of energy during the fiscal year 1949-1950, and 39 billion kilowatt- 
hours in the fiscal year 1950-1951. For the latter year, revenue from tlhe sale of 
power approximated $69,000,000,000. 

7. These federally owned hydroelectric projects are located throughout the 
Various States. Two of the largest projects, known as Grand Coulee and Bonne- 
ville, are situated within the Pacific Northwest. The Bonneville Dam is operated 
by the Corps of Engineers and Grand Coulee is operated by the Bureau of 
Reclamation, Department of the Interior. However, Congress had established 
under the defendant, the Secretary of the Interior, the Bonneville Power Admin- 
istration for the express purpose of marketing power produced at these two 
projects. In providing for the marketing of this power, the defendant has been 
authorized by Congress to construct transmission lines. The defendant has 
also been authorized to enter into so-called wheeling arrangements whereby 
power owned by the United States can be transmitted over lines owned by private 
companies. In recent years various Congressional committees have strongly 
urged the use of wheeling agreements in lieu of new construction. Since its 
inception in 1937, the Bonneville Power Administration has constructed a high- 
voltage transmission network in Washington, Oregon, Northern Idaho, and 
Western Montana. At the same time, the Bonneville Power Administration has 
entered into some 60 so-called wheeling agreements for the purpose of marketing 
Government-owned power. 
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8. Plaintiff owns and operates a number of hydroelectric powerplants and 
a system of interconnected power lines, which lines are used by the plaintiff 
to transmit and supply electric power and energy from plaintiff's hydroelectric 
plants to its customers in the States of Idaho, Oregon, and Nevada, as shown on 
the map annexed hereto and made a part hereof as Exhibit I. 

9. Plaintiff originally provided electricity for customers in Eastern Oregon 
by means of 69,000-volt electric transmission line, owned and operated by it, 
extending westerly from Huntington, Oregon, for approximately 44.5 miles to 
Baker, Oregon. This line has been in operation approximately 24 vears. 

10. At the time this suit was instituted, the plaintiff had partially constructed 
an additional transmission line from Huntington to Baker. This second line 
is approximately 44.3 miles long, of which 35.8 miles are located upon private 
rights-of-way and 8.5 miles are located on various tracts of the public lands of 
the United States. For the last-mentioned tracts a right-of-way 40 feet in width 
from the United States is required. The lands to be traversed by said 8.5 miles 
of transmission line are unoccupied public lands of the United States withdrawn 
from publie entry by Executive Order No. 6910, dated November 26, 1934. 

11. Plaintiff began construction of those portions of the line crossing private 
lands on or about July 25, 1949, and substantially completed construction on 
the private lands on or about December 9, 1949. No line can feasibly be con- 
structed between Huntington and Baker without crossing lands of the United 
States in its course. Such line represents the most efficient and the only eco- 
nomical means of transmitting power and energy from Huntington to Baker. 

12. On September 19, 1949, plaintiff made application, pursuant to the regula- 
tions of the defendant for an easement under the Act of March 4, 1911, 36 Stat. 
1258, 48 U.S. C. 961, to construct, Maintain, and operate its Huntington-Baker 
transmission line and tendered one year’s compensation for the proposed occu- 
pancy of such lands totaling $45.00, or $5.00 per mile of line or fraction thereof. 
This application contained the statement that plaintiff believed that paragraph 
245.21 (v) of the Secretary’s regulations relating to issuance of easements under 
the applicable statute, was invalid. It requested that plaintiff be accorded a 
reservation of the right to test the validity of that section. 

15. On February 6, 1950, the manager of the Oregon District Land Office, 
Bureau of Land Management, filed a decision in which it was noted that the 
applicant had not submitted the stipulation required by 48 U.S. C. 245 whereby 
all applicants were required to submit with their application a stipulation which 
in effect stated that they agreed to abide by all of the Secretary of the Interior's 
regulations relating to right-of-way permits. 

14. On March 1, 1950, plaintiff renewed its application and sent along 
signed stipulation as required by the manager's earlier decision. It stated, how 
ever, that it was protesting against the requirements of paragraphs (r) and (v) 
of Section 245.21 as invalid and beyond the authority of the Secretary of the 
Interior. It also stated that it was appealing or intended to appeal from the 
Inanager’s decision. 

15. On June 8, 1950, the Associate Director, Bureau of Land Management, 
rejected the plaintiff's appeal, stating that the regulations were appropriate and 
reasonable and that unless a stipulation was filed without protest the right-of 
way would not be authorized. On June 80, 1950, the plaintiff appealed to the 
Secretary of the Interior. On September 19, 1950, the Solicitor, acting for th 
Secretary, denied the appeal and affirmed the decision of the Associate Direetor 
of the Bureau of Land Management. VPlaintiff has exhausted its administrative 
remedies 

16. This suit for declaratory judgment was instituted on October 17. 1950, 
at which time plaintiff had not been permitted to construct its line on the Gov- 
ernment-owned lands At the request of the plaintiff. the defendant on October 
tf, 1951, granted a form of advance construction permit whereby plaintiff was 

uthorized to construct its transmission line on the public lands under provisions 

hich amount to an agreement to abide the result of this litigation. Since that 
the line has been fully constructed and placed in operation 

The joint use of power transmission lines by different private companies 

by private companies and governmental agencies is a well established practice 

he industry. The use of a transmission line through the medium of a wheel 

iy arrangement is not injurious to the line nor does it interfere with the use 

! by the owning company. Ordinarily, wheeling arrangements constitute 

source of revenue to the owning company in that under such arrangements 

ntals are received for equipment that would otherwise be unused. Wheeling 

rancements also obviate the necessity of constructing duplicate transmission 


ereof 
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facilities. The wheeling arrangements called for in the defendant’s regulations 
provide for a reasonable rental and, as far as physical and financial effects are 
concerned, do not differ substantially from ordinary contract wheeling agree 
ments. 

1S. The requirement of 30 months’ notice to abandon use of the lines is rea 
sonable in that construction activities are planned at least that far ahead in the 
electrical industry. In addition, a 30-month period of time would be required 
for the authorization and construction of substitute facilities. 

19. The transmission line which plaintiff, Idaho Power Company, has con 
structed from Huntington to Baker, Colorado, would not be injuriously affected 
by exercise of the wheeling arrangement for the transmission of Government 
power referred to in the Secretary’s regulations, Any hazards which might 
result from the interconnection of transmission facilities can be kept at a mini 
mum by use of modern protective devices. 

20. The regulations promulgated by the defendant, relative to the issuance of 
electric transmission line rights-of-way across public lands, appearing in 45 
C.F. R., 1950 Supplement, Section 245.21 (r) and Section 245.21 (v) are reason 
able and are not arbitrary and capricious. 


CONCLUSIONS OF LAW 


1. The regulations of the defendant, the Secretary of the Interior, relating to 
the issuance of electric transmission line rights-of-way as set out in 45 C. F. R., 
1950 Supplement, Section 245.21 (r) and Section 245.21 (v), are authorized by 
law and are valid. 

2. No justiciable controversy is presented in that no occasion has arisen for 
application or enforcement of the regulations challenged by the plaintiff. 

3. The defendant is entitled to judgment. 

s/ WaALrer M. BASTIAN, 
United States District Juda 

August 27, 1952. 

No objection as to form: 

Harry A. Poth, Jr 
Harry A. Porn, Jr., 
\ttorney for Plaintiff 


ExHIbit F 
In the United States District Court for the District of Columbia 
Civil Action No. 4540-50 


IDAHO POWER COMPANY, PLAINTIFF ¥. OSCAR L. CHAPMAN, DEFENDAN1 


MEMORANDUM OF COURT 


‘he complaint will be dismissed. 
| 


‘I 
The Court feels, first, that the case is not one for the exercise, at this time, 
of the right to declaratory judgment. It is believed that “the controversy is 
not yet ripe for equitable intervention.” See Hecles v. Peoples Bank, 333 U.S. 
#26, 4384. Nor can the Court feel that its action in dismissing the complaint 
Will involve any danger to plaintiff of an estoppel when and if a controversy 
should arise under the applicable Regulation 45 C. F. R. 245.21 (Sees. (r) and 
oe 

Alternately, the Court is further of the opinion that, if it is in error in its 
belief that the time is not vet ripe for judicial intervention, the suit neverthe 
less miust be dismissed because the Regulations in question are valid and are not 
lnreasonable, 

The Court believes that, as Congress has complete power to grant interests 
in the property of the United States, such grants may be made upon condition 
In other words, the right of the Secretary of the Interior to grant an ense vent 
or right-of-way includes the power to grant an easement or right-of-way upon 
condition. This is implicit from the holding in Sunderland y. United States, 
U. S. 226, and in Golden Gate Bridge and Highway District lL nited States. 
37 F. Suppl. 505, affirmed 125 F. (2d) S87 The provision authorizing the he: 
of a department to grant easements or rights-of-way “under the general 
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lations to be fixed by him” includes the right to make reasonable regulations, 
and the regulations adopted seem to the Court to be reasonable and to furnish 
adequate protection to the plaintiff. 

With reference to the evidence offered by the several parties and objected to 
on the ground of irrelevancy, the Court believes it will serve the interests of 
justice if all of said testimony is admitted. While some of it would seem, at 
first blush, to be not altogether relevant, all furnish some background. The 
Court, therefore, overrules objections interposed by each side to the introduc- 
tion of evidence. 


/s/ WALTER M. BastTIAN, Judge. 
JUNE 2, 1952. 


EXHIBIT G 


In the United States District Court for the District of Columbia 
Civil Action No. 4540-50 


IDAHO POWER COMPANY, PLAINTIFF 
v. 


OscaR L. CHAPMAN, DEFENDANT 


AMENDED FINDINGS OF FACT AND CONCLUSIONS OF LAW 


The Court having filed its findings of fact, conclusions of law and judgment 
in this proceeding on August 27, 1952, the plaintiff filed a motion for a new trial 
declaring that on June 24, 1952, R. D. Searles, Acting Secretary of the Interior, 
issued amended regulations pertaining to the issuance of transmission line facili- 
ties over the public domain. 17 Feg. Reg. 5896, 5903-5904. It appears that 
under the amendments former regulation 245.21 (r) of 48 C. F. R. (1950 Supp.) 
was eliminated, that former regulation 245.21 (v) was renumbered as regulation 
244.44 (d) and that regulation 244.44 (d) is the same as former regulation 
245.21 (v), except that it originally contained the following additional language 
as a part of Section 244.44 (d) (2): 


However, for the purpose of diminishing line losses and for other reasons, 
the Department shall have the option, in lieu of requiring the holder to 
transmit power, to require that the holder deliver power to customers of 
the Department from the holder’s own generating facilities in exchange for 
a like amount of power to be delivered by the Department to the holder at 
points on the holder's line or on his transmission system, to the extent of 
the unused capacity of the line for which a right-of-way is granted. 


In response to the motion for a new trial, an affidavit was filed on behalf of the 
defendant to the effect that the additional language quoted herein would not 
apply to any permit which might hereafter be granted to plaintiff covering the 
line involved in this action. In addition, by amendment to defendant's regulation 
dated October 27, 1952, Circular No. 1834, the above-quoted language was elimi- 
nated from regulation 244.44 (d) (2) leaving it in all other substantial respects 
identical with its predecessor, regulation 245.21 (v) which was considered and 
passed upon by this Court at the time of the trial. 

In view of the fact that the subsequent elimination of the material embodied 
in regulation 245.21 (r) has rendered the cause moot as to that particular regu- 
lation, paragraph 20 of the Findings of Fact and Conclusion 1 of the Conclusions 
of Law heretofore filed are amended as follows: 


FINDINGS OF FACT 


20. The regulations promulgated by the defendant relative to the issuance of 
electric transmission line rights-of-way across public lands appearing in 43 
C.F. R. (1950 Supp.), Seetion 245.21 (v) (now 45 C. F. R. Sec. 244.44 (d), as 
amended by Circular No. 1854) are reasonable and are not arbirtrary or capri- 
cious. The case is moot as to former regulation 245.21 (r) since, subsequent to 
the date of trial, this regulation has been eliminated by action of the defendant. 
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CONCLUSIONS OF LAW 


1. The regulations of the defendant, the Secretary of the Interior, relating 
to the issuance of electric transmission line rights-of-way as set out in 43 C. F. R. 
(1950 Supp.), Section 245.21 (v) (now 48 C. F. R. Sec. 244.44 (d), as amended 
by Circular No. 1834) are authorized by law and are valid. 

In all other respects the findings of fact and conclusions of law hereinbefore 
filed in this cause are affirmed. 

Dated October 31, 1952. 

/s/ WALTER M, BASTIAN, 
No objection as to form: 
/s/ Harry A. Ports, Jr., 
Attorney for Plaintiff. 


ExHIbBIt H 
In the United States District Court for the District of Columbia 
Civil Action No. 4540—50 


IpAHO PoWER COMPANY, PLAINTIFF 
v. 


Oscar L, CHAPMAN, DEFENDANT 
SUPPLEMENTAL MEMORANDUM OF COURT 


Since the filing of the memorandum of the Court herein on June 2, 1952, it 
appears that certain amended Regulations pertaining to the issuance of trans- 
mission line facilities over certain public domain were issued, the net result of 
which has been the elimination of former Regulation 245.21 r, so that, obvi- 
ously, the case is moot insofar as that Regulation is concerned. However, former 
Regulation 245.21 (v) is still substantially in effect, although now bearing a 
different number, its number now being 244.44 (d). 

The elimination of former Regulation 245.21 (r) gives emphasis to the Court’s 
feeling, as expressed in the first part of his original memorandum, that the 
“controversy is not yet ripe for equitable intervention.” Former Regulation 
245.21 (v) (now 244.44 (d)) has not yet been applied, and there is no way of 
knowing whether it will ever be applied to plaintiff, or whether, if before an 
attempt is made to apply the Regulation, it will be strengthened or weakened in 
its application to plaintiff. 

The Court has this day signed amended finding of fact and conclusions of law, 
and order overruling motion for new trial. 

In the interest of clarity, the Court has inserted in his original memorandum, 
counsel on both sides being advised, the word “alternately” in the third para- 
graph of said memorandum. 

/s/ WALTER M. BASTIAN, Judge. 

OCTOBER 31, 1952. 


Exurstir I 
In the United States Court of Appeals for the District of Columbia Circuit 
No. 11078—Decided March 26, 1953 
Oscar L. CHAPMAN, SECRETARY OF THE INTERIOR, APPELLANT 
v. 
Et Paso NatuRAL GAs CoMPANY, SOUTHERN UNIoN Gas Company, CIty OF 
FLAGSTAFF, ARIZONA, Et AL., APPELLEES 
Appeal from the United States District Court for the District of Columbia 


Mr. Harold S. Harrison, Attorney, Department of Justice, with whom Mr. 
Roger P. Marquis, Attorney, Department of Justice was on the brief, for appellant. 
Deputy Attorney General Vanech also entered an appearance for appellant. 
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Vessrs, Howard Boyd and Allen R. Grambling, pro hae vice, by special leave 
of Court, with whom J/¢ ssrs. Paul R. Connolly and JOse ph / F. Ruan, dt... 
were on the brief, for appellee El Paso Natural Gas Company. J/r. Joseph J. 
Smith, Jr, also entered an appearance for appellee El Paso Natural Gas 
Company 

Vessrs. Roger J. Whiteford and Hubert A. Schneider entered appearances for 
ippellees Southern Union Gas Company, City of Flagstaff, Arizona. Town of 

lindas, Arizona, and City of Winslow, Arizona. 

refore CLARK, PRETTYMAN and Procror, Circuit Judges. 

ARK, Circuit Judge: This is an appeal from a judgment of the United States 

‘ourt for the District of Columbia. 
is a corporation engaged in the transportation and sale of natural 
hterstate commerce For convenience, we shall refer to it as “El Paso”, 


| us “the Secretary” I] 


the Secretary of the Interior will be referred to 
undertook to construct a gas pipeline from New Mexico to California, and 
appropriate authorization from the Federal Power Com- 


elit obtained 
Vaso and the Secretary 


There were prolonged negotiations between El 
nt of rights-of-way for the proposed line across public lands 
authorized to grant such rights of way by Section 2S of the 
Stat. 67S €1920), 


Act of February 25, 1920, as amended Ht) 


(1946). On July 21, 1950, the Secretary through his qualified 


Decision” setting forth his requirements for the vranting 
il Paso. By letter of August 18, 1950, he informed EF] Paso 


if stipulation,’ would be “satisfactory as compliance with the 


ommon carrier stipulation requirement in connection with the applications 
the El Paso Natural Gas Company proposes to file for the San Juan Basin 


which 
the stipulation and filed the same with 


Pipe Line : kl Paso executed 
he Secretary 
to time, as construction of the San Juan Basin pipe line progressed, 
rights-of-way In the con 
wr rig Its-oOT-Wit 


iin Limi 


trom time 
Paso applied for and prourptly received certain 
Paso and the Secretary, conce 


1) 


huing relations between El 
for other lines as well as for San Juan, there developed a disagreement as to 
he specific nature of El Paso’s obligation as a common carrier in the operation 
of its gas lines. When all but a very small portion of the San Juan Basin 
had been built” on March 22, 1951, by letter, the Secretary, through his author 
al representative, informed El Paso that the remaining rights-of-way needed 
for completion of the line would not be granted unles El Paso signed a stipula 
and accepted the conditions of that stipula 


- 
ine 


tion” Which accompanied the letter 
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kl Paso filed suit for a mandatory injunction to require the Secretary to issue 
the remaining rights-of-way, and to enjoin the Secretary from attaching condi 
tions to such rights-of-way beyond the authority of the Secretary to exact 
Negotiations continued between the parties, with the result that a still further 


ey, 


form of proposed stipulation was submitted to El Paso under date of May 2 
1951.4 This, too, was rejected by El Paso. 

The District Court ordered the rights-of-way issued, and enjoined the Secre 
tary from requiring El Paso to file any form of stipulation other than that con 
tained in the Secretary's letter of August 15, 1950, supra. In its conclusions of 
law, the court ruled that the Secretary fully exercised and exhausted his discre 
tion when he decided and concluded that the common carrier obligation of the 
Mineral Leasing Act, supra, would be fulfilled by El Paso’s execution and tiling 
of the stipulation contained in the Secretary's letter of August 1s, 1950, and also 
that the terms of the proposed stipulations of March 22, 1951, and May 29, 1951, 
were beyond the Secretary’s authority, arbitrary, capricious, and an abuse of 
discretion, 

The Secretary asserts that his authority to attach the conditions of the stipu 
lations of March 22. 1951, and May 2), 1951, will be found in Section ZS of the 
Mineral Leasing Act, supra, which imposes the requirements that rights of way 
issued by the Secretary contain the express condition that the pipe lines be 
“constructed, operated, and maintained as common carriers”, together with Sec 


os) 


tion 32 thereof, which authorizes the Secretary to establish rules and regulations 
to accomplish the purposes of the Act. Directing our attention first to Section 


>) 


32, we do not consider that section to authorize conditions such as those set forth 
in the stipulations. 

As for Section 28, in the absence of more specific language by Congress, we 
regard the condition that pipe lines be constructed, operated, and maintained as 
“common carriers” to embrace the common law meaning of the term. Compare 
VecNally v. Hill, 2983 U.S. 131, 1386, 55 S. Ct. 24, 26 (19384). and see 3 Sutherland, 
Statutory Construction, §8§ 5308, 5504 (srd ed. 1948). Ample protection of the 
public interest exists, and adequate enforcement of the condition is possible, 
under the provision for forfeiture of the grant by the United States District 


portation of natural gas as a common earrier and, within 15 days from the date when 
applicant is notified by the Secretary that such schedule or tariff is not inconsistent 
the applicant's obligation to transport gas as a common earrier, to file such rat 
or tariff with any regulatory agency having jurisdiction over such transp 
Secretary may prescribe, If the Secretary determines that the rate schedule of 
any part thereof is inconsistent with the applicant’ ibligation transport gas 
common carrier, the applicant shall, within 15 days : Py it of notice of such deter 
nation, submit to the Secretary a revised schedule or tariff ich shall be consistent with its 
obligation to transport gas as a common earrier Su "at or tariff shall inel 
the agreement of the applicant set forth in paragraph (a) of this stipulation, to transport 
natural gas as a commen carrier or to provide such additional capacity in its pipe line 
Inay be needed for the transportation of natural gas whenever its capeity for common 
carrier transportation is inadequate Any amendment to, or revision of, a rate schedule 
tariff shall be handled in accordance with the procedure prescribed in this p: grapl 

(c) None of the specific provisions of this stipulation shall be constri 
way the obligation of the applicant to operate its pi; 
ance with the provisions of the Mineral Leasing Act 
or hereafter adopted under that act or any other obligation imposed on the applicant 
such act or regulations. and any violation of such obligation, ineluding the speecifie obl 
tions contained in this stipulation, shall be ground for the cancellation of the grant of the 
right-of-way, as provided in the Mineral Leasing Act 

(a) The applicant agrees that it will operate the pipe line as a common earrier in 
accordance with the provisions of the Mineral Leasing Act as now or hereafter amended 
and pertinent regulations heretofore or hereafter adopted thereunder and that it will 


transport natural gas for others, whether such gas is produced from government lands or 


not, at reasonable rates and subject to conditions to be allowed or determined by the reg 
latory agency having jurisdiction over such transportation, provided that no conditior 
shall be imposed by the applicant which is inconsistent with the applicant’s obligation fi 
operate its pipe line as a common carrier. The applicant agrees to provide common earriet 
transportation service requested, including firm service, as follows 
(1) When any request for the transportation of natural gas is made and there is 

unused capacity in the applicant’s pipe line, the applicant agrees promptly. or withir 

such time as may be fixed by the Secretary, (i) to file with the regulatory agency 

having jurisdiction over such matter an application for issuance of authority to the 

applicant to transport such gas, to the extent of the unused capacity of the pipe line 

if an application for such authority is required by the law applicable to sueh ageney 

or by the rules or regulations of such agency, and, upon the issuance of such authority 

to commence to render service to the extent of the unus ipacity of 

pursuant to the terms and conditions of such authority, or (ii) where no su 

need be obtained in advance of transportation, to file a rate schedule or 

such regulatory agency and to commence to render transportation ser 

rates and subject to the conditions allowed or determined by such agence 

in this paragraph (1) shall be construed to prevent any right of appea 

applicant may have under applicable law from t issuance of author 

clause (i) or from any determination of ra ‘onditions under ause 


line as a commo) 


ind pertinent regulations heretofore 
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Court, in an appropriate proceeding, for failure to comply with the provisions of 
the section or with appropriate regulations and conditions established by the 
Secretary. The language of Section 28 clearly gives the Secretary authority to 
provide regulations and conditions as to survey, location, application, and use, 
but we read that to pertain to the physical aspects of the rights of way and not 
to the operation of the pipeline. Without more than the requirement that a 
condition be imposed that pipelines be “constructed, operated, and maintained 
as common carriers”, we do not regard the statute as conferring upon the Secre- 
tary authority to exercise so vast and so detailed a power as the promulgation 
of specific regulations and conditions for operation of the pipeline as a common 
carrier, as attempted in the proposed stipulations of March 22 and May 29, 1951. 

As further supnort to that view, the statute does not purport to express adequate 
standards for guidance of the Secretary in the complex problems attendant upon 
such intimate regulation of corporate affairs as the financing, construction, and 
employment of facilities as is attempted in the contested stipulation. Had Con- 
gress desired the Secretary to enter upon such comprehensive supervision of 
those to whom rights-of-way were granted, we believe it would have expressed 
its desire more clearly and in more detail. Instead, Congress required that a 
condition be incorporated in any rights-of-way granted, and provided for court de- 
cision of any question which might arise as to the adequacy of compliance. It 
is significant, also, that for thirty-one years the Secretary of the Interior has 
made no such extensive effort at regulation, thus leaving at least a question that 
he did not consider the authority to exist. See F. P. C. v. Panhandle Co., 337 U.S. 
498, 513, 69 S. Ct. 1251, 1260 (1949); F. T. C. v. Bunte Brothers, 312 U. S. 349, 


preceding sentence, but no appeal taken by the applicant shall delay the commence- 
ment of transportation service by the applicant as provided in that sentence. 

(2) If there is no unused capacity or insufficient unused capacity in the applicant’s 
pipe line at the time when the request for transportation is made, the applicant agrees 
promptly, or within such time as may be fixed by the Secretary, to file with any regu- 
latory agency having jurisdiction over such matter an application for issuance of 
authority to the applicant to increase the capacity of its pipe line sufficiently to enable 
the applicant to provide for the transportation of the natural gas proposed for ship- 
ment, but the applicant shall not be required to apply for the issuance of authority to 
increase the capacity of its pipe line to such an extent that such increased capacity, 
when added to any increased capacity theretofore provided pursuant to this stipula- 
tion, will exceed that capacity of the pipe line not devoted to common carrier trans- 
portation at the time the request for common carrier transportation is made. ‘The 
applicant shall be required to file an application for authority to increase the capacity 
of its pipe line only if the prospective shipper joins in such application and only if 
the prospective shipper advises the applicant in writing that at any hearing upon 
such application the shipper shall have the burden of showing an adequate gas supply, 
markets, and other relevant facts necessary to establish, consistent with applicable 
law, the economic feasibility of the facilities and investment required to provide 
necessary added capacity and to justify the issuance of authority for the construction 
of such facilities, and that the shipper agrees to offer natural gas for transportation 
through the applicant’s pipe line, upon completion of the construction of the increased 
capacity within a reasonable time, in such amounts and for such period of time as 
will be sufficient to pay the construction and operation costs allocable to his ship- 
ments plus a reasonable return on the investment allocable to such shipments. 
Applicant further agrees to proceed diligently to provide the increased capacity for 
common carrier transportation, the construction of which is authorized by any final 
order of any regulatory agency having jurisdiction over such transportation, pro- 
vided that the applicant will not be required to construct such additional facilities 
until it is able to obtain necessary outside funds, if any are needed, on terms sub- 
mitted to and sanctioned by the regulatory agency in connection with the application 
to obtain such authority, but nothing herein contained shall be construed as a waiver 
of any right which the applicant may have under applicable law to appeal from such 
final order. 

Upon completion of construction under such authorization, applicant will take all 
steps necessary, including the filing of rate schedules or tariffs where required, to 
commence service pursuant to the terms and conditions of the authorization and at 
the rates and subject to the conditions allowed or determined by the agency. Nothing 
in the preceding sentence shall be construed to prevent any right of appeal which the 
applicant may have under applicable law from any determination of rates or condi- 
tions by the regulatory agency, but no such appeal taken by the applicant after the 
completion of construction, shall delay the commencement of transportation service 
by the applicant as provided in that sentence. 

(b) Any rate schedule or tariff filed under paragraph (a) shall include the provisions 
set forth in paragraph (a) of this stipulation and no change shall be made in paragraph 
(a) without first obtaining the approval of the Secretary of the Interior. A copy of such 
rate schedule or tariff and of any amendment to, or revision of, a rate schedule or tariff 
shall be furnished to the Secretary of the Interior when the original is filed with the 
regulatory agency. 

(c) None of the specific provisions of this stipulation shall be construed to limit in any 
way the obligation of the applicant to operate its pipe line as a common carrier in accord- 
ance with the provisions of the Mineral Leasing Act as now or hereafter amended and 
pertinent regulations heretofore or hereafter adopted under that Act or any other obliga- 
tions imposed on the applicant by such Act or regulations, and any violation of such 
obligation shall be ground for the cancellation of the right-of-way as provided in the 


Mineral Leasing Act. 
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352, 61 S. Ct. 580, 582 (1941); Norwegian Nitrogen v. U. S., 288 U. S. 294, 315, 
53 S. Ct. 350, 358 (1933). 

Indeed, when Congress later, by passage of the Natural Gas Act, recognized the 
need for regulation of gas pipe lines operating in interstate commerce, not only 
were careful and detailed standards set forth, but specific provision was also 
made that the regulatory body—the Federal Power Commission—should have 
no authority to compel enlargement of facilities, or extension or improvement of 
services, if to do so would impose an undue burden upon the pipe line company or 
impair its ability to render adequate service to its customers. Before the Com- 
mission may enter an order for extension or enlargement of facilities or service, it 
must first grant opportunity for hearing, and it must thereafter find that no undue 
burden would be imposed by the contemplated order. No such reasonable limita- 
tions appear in the contested stipulations. 

Even more, without regard to the provisions of the March 22 and May 29, 1951, 
stipulations, the requirements which they seek to impose, and the provisions they 
set forth concerning the obligations falling upon the pipe line as a common carrier 
and upon one seeking carriage of gas, are those of contract carriage and not of 
common carriage as we understand the term. By the terms of the stipulation, if 
gas is proffered for common carriage, appellee would be required to increase the 
capacity of its line to accommodate that gas, subject only to the limitation that 
the increase in capacity cannot be required to be in excess of that part of the 
existing capacity devoted to private carriage. But the terms of the stipulations 
defeat the asserted purpose because they provide for contractual arrangements 
between shipper and pipeline, in advance of construction, which immediately re- 
move any new capacity from availability for common carriage. 

We do not agree with El Paso’s proposition that the Natural Gas Act impliedly 
repealed the requirement of Section 28 of the Mineral Leasing Act that rights of 
way be subject to the express condition that pipe lines be “constructed, operated, 
and maintained as common carriers”. When Congress enacted the Natural Gas 
Act it did so in recognition of the fact that “the business of transporting and 
selling natural gas for ultimate distribution to the public is affected with a public 
interest and that Federal regulation in matters relating to the transportation of 
natural gas and the sale thereof in interstate and foreign commerce is necessary 
in the public interest’. 52 Stat. 821 (19388), 15 U.S. C. § 717 (1946). It studied 
the problem with great care, and incorporated in the Natural Gas Act the oBjec- 
tives to be accomplished and the methods and standards by which they were to be 
pursued. The provisions of the two statutes are fully compatible. By the lan- 
guage of Section 28 of the Mineral Leasing Act, it is mandatory that the Secretary 
of the Interior attach express condition to any right-of-way granted requiring 
that the pipe line be maintained as a common carrier. Thereafter, activities of 
the company are subject to the plenary jurisdiction of the Federal Power Com- 
mission under the provisions of the Natural Gas Act. By that Act, Congress 
expressed itself fully concerning the extent to which pipe line companies are to 
be regulated within the scope of Federal authority, and jurisdiction for such reg- 
ulation was placed in the Federal Power Commission. But in the absence of 
unequivocal language placing jurisdiction for regulation in both the Commission 
and the Secretary of the Interior, we are not persuaded that the Secretary of 
the Interior is authorized to impose the conditions which he has sought to attach 
to the issuance of rights of way concerned in this litigation. We therefore hold 
that the so-called stipulations of March 22, 1951, and May 29, 1951, are beyond 
the authority of the Secretary of the Interior. 

That ruling, however, does not dispose of the entire problem. The Govern- 
ment contends that the Decision of July 21 and the letter of August 18 were not 
considered by the parties, and could not be regarded in law, as a definitive con- 
clusion of the controversy between El Paso and the Secretary: that the latter 
had the power to reopen the proceedings at any time, revoke any ruling he may 
have made earlier, and take whatever new and inconsistent action he desired, 
including the imposition of conditions and stipulations ad infinitum;* and that 
the courts had no power to determine how this continuing discretion ought to be 
exercised. We have examined the cases cited by appellant in support of this 
eontention and have found them to be inapplicable here, for one reason or 


5Subiect only to the qualification that the action so taken not be contrary to the provi- 
sions of any statute. 
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another.’ Similarly, F. P. C. v. Idaho Power Co., 344 U.S. 17, 73.8. Ct. 86 (152), 
decided by the Supreme Court since we heard the present case, is not in point, in 
spite of some apparent similarities. There, the Court held that the Judiciary 
was without power to modify conditions attached to a license, the function of a 
reviewing court being at an end when it laid bare an error of law. But we are 
not dealing here with an order which seeks to compel the granting of a license 
in futuro or the modification and alteration of conditions embodied in the license 
prior to its issuance, but with an order which would simply require the Secretary 
to execute the purely ministerial act of issuing rights-of-way pursuant to what 
we regard as a license granted previously without condition.’ As for Larson v. 
Domestic & Foreign Corp., 337 U. S. 682, 69 S. Ct. 1457 (1949), it is so different 
on its facts that the Supreme Court opinion in that case cannot be regarded as 
controlling here. 

In our opinion, the District Court was entirely correct when it held as a funda- 
mental conclusion of law that the Secretary had fully exercised and exhausted 
his discretion when he decided and concluded that the common carrier obliga 
tion of the Mineral Leasing Act would be fulfilled by execution of the stipula 
tion contained in the letter of Angust 18. That letter, when read in conjunction 
with the decision of July 21, amounted to more than a vague statement of opinion 
or a pious expression of the views of the Secretary or his subordinates as of 
that particular moment, subject at any time to change or modification. These 
documents had the effect of laying down the policy of the Department of the In- 
terior with respect to El Paso’s application and of establishing the principle 
that El Paso was entitled to the rights-of-way, provided only that the required 
stipulation was filed, and El Paso was therefore fully justified in regarding the 
decision of the Secretary as a legally binding determination that the actual cer- 
tificates would be issued in due course, and in acting in reliance thereon. Title 
43 of the Code of Federal Regulations, Part 221, Subpart B, describes in great 
detail the procedure to be followed in connection with decisions of the Director 
of Land Management and Secretary of the Interior. Obviously, there would be no 
need to set forth and describe the various motions, hearings, and appeals which 
may be had on a decision of this type were it intended to have no legal effect. 

The decision of July 21, after there had been compliance with the terms and 
stipulations specified therein, was equipollent to a grant or license vesting author- 
ity in El Paso to construct a pipeline over certain designated Government lands. 
While the statute reposes discretion as to the issuance of rights of way in the Sec- 
retary of the Interior, that discretion by its very nature is not a continuing one. 
By the granting of a license to El Paso the Secretary necessarily made not an 
ephemeral, reversible determination, but he so exhausted and terminated what- 
ever discretion he possessed with relation to this particular controversy that it 
thereafter became proper for the courts not only to strike down illegal condi 
tions attached then or later but also to compel the Secretary affirmatively, by 
Inandatory injunction, to perform whatever ministerial duties remained to be 
executed by him in the discharge of the initial policy decision. 

It may well be appropriate for a licensing authority to reopen proceedings 
of this kind after final determination has been made in order to correct clerical 
errors or to modify rulings on the basis of newly discovered or supervening facts, 
but a decision may not be repudiated for the sole purpose of applying some quirk 
or change in administrative policy, particularly where, as here, considerable 
funds have been expended in justifiable reliance upon the earlier ruling. For even 
the power of executive or administrative agencies is not without limits. Exeeu- 
tive officers will, of course, not be subjected to positive court orders unless their 
duty ina particular situation is so plainly prescribed as to be free from doubt and 

®*Chapman vy. Sheridan-Wyoming Coal Co., 338 U. S. 621 (1950), was limited by the 
Supreme Court to a factual situation where the right granted was negative only, the 
correlative burden being on the land of others The Court clearly implied that a different 
result would be reached on different facts Wilbur v. United States, 281 U. S. 206 (19380). 
Was predicated on a finding that the original ruling was wrong and that it was the sub- 
sequent modification which stated the law correctly obviously, quite the opposite of 
the situation here. Walker Hill v. United States, 162 F. 2d 259 (7th Cir. 1947), dealt with 
a tax ruling reversing an earlier legal opinion; no grants or licenses were even remotely 


involved Payne v. Houghton, 2 App. D. C. 234 (1908). merely held that new facts 
(2 new issue of a magazine) warranted the entry of new rulings (denial of certificate 
use the mails) To the same effect is NV. L. R. B. vy. Baltimore Transit Co., 140 F. 24! 
(4th Cir. 1944) Shawmut Ass'n v. S.E.C., 146 F. 2d 791 (1st Cir. 1945), and F. C. 
v. Woko, 329 U. S. 228 (1946), are authority only for the principle that an 
the Government may deal differently with different parties. 

7 Since El Paso complied with the original conditions, the effect is the same 
grant had been unconditional. 
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equivalent to an unequivocal command. But if the sole duty still left to be 
performed is ministerial, an official would be transgressing the limits of his 
power were he to refuse to perform that duty. A mandatory injunction is then in 
order. 

1 firmed. 

PRETTYMAN, Circuit Judge, concurring in part: I agree that the Secretary 
had no power to impose the disputed so-called stipulations of March and May 
1951, upon the remaining permits necessary to complete the line. And I 
that the court has the power and the duty to enjoin that proposed illegal actio1 
I further agree that for the Secretary to refuse to issue these permits if the 
court enjoins the illegal stipulation would be an outrageous act in view of his 
formal official announcements of July 21 and August 18, 1950, 
some permits, and the expenditure of millions of dollars by 
reliance upon those announced terms. In my judgment the law 
the official word of a Government officer acting within the 
should be the maximum in reliability—binding and 
And IT understand from the briefs before us that 
permits upon the terms the courts approve. 

But the Supreme Court in Larson v. Domestic & Forcign ¢ 
the extent of the power of the courts where property of the United States is 
involved. It is clear that if an executive official refuses to perform an act whi 
Congress has directed him to perform and as to which he has been left by the 
Congress with no discretionary choice, or if he refuses to perform a purely minis 
terial act, the court can compel him to act. But I do not find the present case in 
that posture. Within limits Congress gave the Secretary power to determine 
the conditions upon which permits would issue. That power involved a measure 
of discretion, and so, as an initial matter, within the statutory limitations, it 
could not be controlled by the courts. Then the question is whether the Secretary 
Was so bound by his announcements of July and August, 1950, the issuance of 
permits upon those terms, and the investments of the permittees in reliance upon 
those announcements that he had no discretion left and the actual 
remaining permits Was merely a ministerial act. 
the light of the Lerson opinion. 

In the Larson case there was a written contract. 


agree 


his issuance of 
the permittees in 
ought to be that 
» scope of his authorit: 
not changeable at his wish 
the Sec retary will issue the 
} 


0) Luis ceseribed 


i 


issunnee of the 


We must view that question in 


As I read the opinion, the 
Court held that. even if the act of the officer in violation of the contract was 
tortious, and even if an action on the contract for damages would lie against the 
United States, nevertheless, if the disposition of the property was within the scope 
of the authority conferred upon the official by Congress, the courts can neither 
enjoin nor direct the act. The courts cannot compel the United States to comply 
with its contractual obligations. They can compel an officer to comply with a 
statutory mandate; they can restrict him to his statutory authority; and they 
can award damages for breach of a contract or for a tort. But otherwise they 
have no jurisdiction over his acts in respect to property of the United States, 
In the Larson opinion the Court specilically said : 

“We hold that if the actions of an officer do not conflict with the terms of 
his valid statutory authority, then they are the actions of the sovereign, 
whether or not they are tortious under general law, if they would be regarded 
as the actions of a private principal under the normal rules of agency. A 
Government officer is not thereby necessarily immunized from liability, if 
his action is such that a liability would be imposed by the general law of 
torts. But the action itself cannot be enjoined or directed, since it is also 
the action of the sovereign.” 

And the Court also said: 

“Of course, a suit may fail, as one against the sovereign, even if it is 
claimed that the officer being sued has acted unconstitutionally or beyond his 
statutory powers, if the relief requested can not be granted by merely order 
ing the cessation of the conduct complained of but will require affirmative 
action by the sovereign or the disposition of unquestionably sovereign 
property.” * 

The issuance of a permit which contains no illegal condition is an act of the 
Secretarv which does not conflict with the terms of his valid statutory authority 
AS suen it is an act of the sovereign and cannot be directed by a court. 


837 U. S. 682, 93 L. Ed. 1628, 69 S. Ct. 1457 (1949) 
2 Supra, 337 U. S. at 695. 
Id., at 691 n. 11. 
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The court holds that the Secretary exhausted his discretion when he prescribed 
terms in August, 1950. But it seems to me that that rule would apply to his 
prescription of terms and not to the act of transfer itself. The latter act re- 
mained the act of the sovereign and so immune from judicial direction. I find 
nothing in the statute which makes the executory announcements of 1950 the 
equivalent of a license executed except for signature. Even if they amounted 
to a binding contract, or were such as would create an estoppel in ordinary mat- 
ters, the actual issuance of the permits remained an act of the sovereign. No act 
of Congress, active representative of the sovereign, limited the Secretary to 
terms once announced, or reduced the discretion conferred upon him. Whatever 
exhaustion of discretion occurred was by his act, not an act of the Congress. The 
Secretary could not, as I understand it, translate the nature of his act. He 
might make a contract or commit a tort. But he could not by some act of his 
own strip the permits of their nature as a sovereign act. Congress could so act 
on behalf of the sovereign as to leave the Secretary nothing but a ministerial 
duty, but the Secretary himself could not do that. 

I would hope that the Supreme Court will agree with my brethren that I am 
wrong in my reading of the Larson opinion. But unless it does so I am bound 
by what I understand it to have said. Upon that basis I would enjoin the pro- 
posed stipulation as beyond the authority of the Secretary to impose, but I 
would not by specific mandate direct the issuance of the permits. 

Mr. Horrman. Are those to be printed in the record, or what ? 

Mr. LANIGAN. Yes, sir. 

Mr. Horrman. May I ask, Mr. Chairman, what is the purpose of 
those decisions ? 

Mr. Cuvuporr. The purpose of the decisions is this. The witness 
from time to time is referring to decisions and citing cases, and we 
thought it would be well for anyone reading the record to be able to 
read the court’s opinions, so that they would properly understand what 
the witness was talking about, if they didn’t understand from 
testimony. 

Mr. Horrman. And just what is the committee driving at? Is it 
attempting to show that there is a change of policy in the present 
administration from that formerly held, or what, or some illegality ? 

Mr. Cuvporr. No, no. The purpose is to develop facts for the 
purpose of determining whether or not there has been a change in 
policy, and if that policy has been adopted, whether it was legal to 
ch: inge the policy. 

Mr. Horrman. Whether the change in policy, if there was a 
change—— 

Mr. Cuvuporr. Was in accordance with the decisions of the court, 
of the district court, or the United States Court of Appeals for the 
District of Columbia, and the Supreme Court of the United States. 

Mr. Horrman. With what in view: with the view of writing legis- 
lation, or with the view of prosec uting somebody ¢ 

Mr. Cruvporr. No, we are not trying to prosecute anybody. Nobody 
is being sworn, Mr. Hoffman. What we are tr ving to do is determine 
whether or not legislation is to be recommended by the Congress for 
the purpose of spelling out better the rights and policies of the admin- 
istrations now in power, and in the future. 

Mr. Horrman. If this is the purpose, then I challenge the judisdic- 
tion of the committee, and suggest that it belongs properly to some 
legislative committee rather than to the Committee on Government 
Operat ions. 

Mr. Cruvporr. Let Mr. Hoffman’s objection be noted in the record. 

Mr. Horrman. And let me further state in the record, as I under- 
stand it, counsel, who is now examining the witnesses and who has 
conducted the preliminary examination, was formerly connected with 
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the Department, either resigned or was discharged, and that, from 
what appears so far, this is merely an attempt to discredit the present 
administration and to substitute the judgment of the subcommittee, 
and perhaps of the committee, as to what the policy should be on this 
subject for that of the Department. 

Mr. Cuuporr. I would like to answer that, Mr. Hoffman, saying 
that you are offering conclusions. Now, it is true'that Mr. Lanigan 
was formerly employed by the Interior Department- 

Mr. Horrman. Did he resign or was he discharged ? 

Mr. Cuuporr. He resigned. And I want to say this to you, Mr. 
Hoffman: That in setting up the staff for this subcommittee, we tried 
to get the most competent and able men and women that we could 
possibly get, and we felt that Mr. Lanigan was an authority on power 
and other matters handled by the Interior Department, and that is 
why he was retained by this committee for the purpose of advising it. 

Mr. Horrman. My real point, I think, is this: that it is apparent 
now that the purpose of the subcommittee is to induce the Congress to 
change the present policy of the Department, and that that is of a 
political nature and should be considered, if they deem it important, 
by legislative committees rather than by this committee, which has 
jurisdiction more appropriately over the expenditure of public funds. 

Mr. Cruvporr. I disagree with you, Mr. Hoffman, but nevertheless 
your objection is noted; your ch: lenge is noted on the record, and at 
the time we finish this investigation, if you would care to write any 
minority report, you know you always have the right to do that. 

Mr. Horrman. Oh, I know that. 

Mr. Cnuvuporr. Mr. Moss? 

Mr. Moss. Isn't the objective of the subcommittee to determine how 
the present administration is administering the various laws under 
its jurisdiction, as they relate to preference’ It isn’t a matter of 
necessarily changing law. 

You have preference clauses in many of the acts passed by the Con- 
eress since the first reclamation act, I believe, back during the time of 
Theodore Roosevelt, and it is the contention of many that the present 
policies actually, while not repealing the preference clause, they get 
around it or werken it, so thet many agencies entitled to preference 
are not going to be in the future able to get it, and it is an examination 
into that phase of it which the committee is undertaking. 

Mr. Cuuporr. Will you continue, Mr. Lanigan. 

Mr. Lanican. At the close of the last hearing Mr. White had been 
diseussing two of the cases that we have put into the record, the case 
of Idaho Power Company v. Chapman, and Federal Power Commis- 
sion Vv. Idaho Power Company, and there were some questions asked 
about whether the ruling in case of Chapman v. El Paso Natural Gas 
Company had an etfect on the rulings in other cases. Various ques 
tions were asked that brought in other points, so I think, if it is all 
right with the chairman, we will start in where we left off the last time. 

Mr. Cuuporr. Continue, Mr. Lanigan. 


FURTHER STATEMENT OF MASTIN G. WHITE, FORMER SOLICITOR, 
DEPARTMENT OF THE INTERIOR 


Mr. Lanican. So I would like to ask Mr. White, would the deci- 
sion of the Court of Appeals for the District of Columbia in Chapman 
v. the El Paso Natural Gas Company, decided March 26, 1953, alter 
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your opinion as to the legality of the wheeling stipulation require- 
ment, which we had been discussing ? 

Mr. Warre. Not at all. IT think that by way of explaining that 
answer, it might | ve advisable to olve some let: ails with respect to the 
case of £7 Paso Natural Gas Company Vv. Chapman, and to show that 
the decision in that case by the Court of Appeals for the District of 
Columbia, even if we assume for prese . purposes that it was entirely 
correct and would have been upheld by the Supreme Court if the 
(Giovernment had taken the case to “7 hiehest court, can readily be 
distinguished from the eases which T discussed on my last appear- 
ance here and which upheld the legality of the Government regulation 
on the wheeling of power. 

The El Paso Natural Gas Co. case involved the provision of the 
Mineral Leasing Act of 1920, section 28, which authorizes the Secre- 
tary of the Interior to grant rights-of-way across public lands for 
the construction of pipelines to transport oil or natural gas under 
such conditions and regulations as to survey, location, application, and 
use as may he prescribed by the Secretary, ae sub ject to thee xpress 
condition that any right-of-way so gr: sand or rather, that any pipe- 
line constructed on any right of-w: ay so granted—shall be constructed 
and operated as a common carrier. 

The E1 Paso Natural Gas Co. desired to construct a pipeline, largely 
across public lands, from New Mexico to California, and in order to 
secure the necessary rights-of-way from the Interior Department, 
representatives of that compan) began a series of negotiations with 
officials of the Department, with the result that in the summer of 1950 
the officials of the Department told the represent: itives of the com 
pany that the rights-of-way would be gr: ante if the company would 
enter into a general stipulation agreeing, in words taken from the 
statute itself, that the partic ular line caaeel be constructed and oper- 
ated as a common carrier, and that the company, upon 30 days’ notice 
from an Secretary of the Interior, would file a rate schedule and 
tariff? with the appropriate regulatory agency. 

Pursuant to that decision from the Interior De ‘partment, the com- 
pany began the construction of the line and had got quite well along 
with the work, at the expenditure of several million dollars, when a 
misunderstanding or a difficulty arose between the company and repre- 
sentatives of the Interior Department, not only in connection with 
this particular line, which was known as the San Juan Basin pipeline, 
ose also in connection with other pipe ‘lines that had been constructed 
by the company across public lands on rights-of-way previously se- 
cured from the Interior Department, as to whether the company was 
actually living up to its obligations to operate its pipelines across 
public lands as common carriers. 


That matter was discussed back and forth between the Interior 


Department and representatives of the company for some time, with- 
out any amicable agreement having been reac ‘hed. 

Thereupon, the Interior Department, in the spring of 1951, told 
the company that before it could get rights-of-way for the completion 


of the San Juan Basin pipeline, the company would have to enter 


into a new stipulation that was prepared by the Department, and 
which undertook to set out in detail what the De partment conceived 
to be the obligations of the company under the statutory requirement 
that it operate its pipelines across public ands as common carriers. 
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The company objected to that. Th ere were two fornis of revised 
stipulation prepared by the Department, one being presented to the 
company about March of 1951, and then a revised version being pre 
sented to the company in M: av 1961. 

The company was unwilling to accept either stipul: ition, and it in 
stituted proceedings in the United States District Court for the Dis 
trict of Columbia to secure a mandatory Injunction against the Secre 
tary of the Interior, compelling him to issue the remaining rights-of 
way for the San Juan Basin pipeline without imposing this revised 
requirement with respect to the oper: ation of that line as a common 

carrier by the KE] Paso Natural Gas Co. 

The company was successful in the United States District Court for 
the District of Columbia, which issued a mandatory injunction in the 
form requested by the company, and the Government thereupon took 
an appeal to the United States Court of Appeals for the District of 
Columbia. The decision about which committee counsel asked me was 
the one which the United States Court of Appeals for the District of 
Columbia rendered in the case of which I have been speaking, 

That decision went off on two grounds, and these grounds will 1 
dicate that it can be readily distinguished from the question of the 
legality of the Government regulation on the wheeling of power. 

In the first place, the court held in effect that since the Interior 
Department in the spring of 1950 had told the company that it might 
have the necessary rights-of-way for the construction of the San Juan 
Basin pipeline if the company would merely enter into a stipulation 
in gener: al terms, taken from the statute itself, to the effect that the 
company would operate the line as a common carrier, and wherea 
the company, in reliance on that representation from the Department. 
had spent several million dollars in the partial construction of the 
line, that constituted a firm commitment on the part of the Interior 
Department which the Secretary could not change after the company 
had relied upon the original representation and had spent a lot of 
money in beginning the construction of the San Juan Basin pipeline. 

In other words, the decision of the court on that point was that the 
Secretary of the Interior could not properly change the rules in the 
middle of the game. 

Then, secondly, the United States court of appeals held in the F1 
Paso Natural Gas Co. case that when the Congress inserted in sect 
28 of the Mineral Leasing Act of 1920 a requirement that any pipeline 
constructed pursuant to that authorization should be operated as a 
common carrier, the Congress meant that the company should assume 
the obligation at common law of a common carrier, and that if any 
dispute should arise thereafter between the company and the Secre 
tary of the Inte rior, or anybody else, as to whether the company was 
living up to its obl a ation. the proper remedy would be a suit in the 
appropri ite Federal court to eaneel the right ot-w: LV, thus putting up 
to the court the matter of construing the common-law obligation and 
of determining whether the company was living up to it or was vio 
lating that obligation. 

In other words, as to this point, the court held that the Secretary of 
the Interior coul | hot him self determine the scope of the oblivation 
imposed bv the Congress with respect to the operation of pipelines 
as common carriers, and that he was acting ultra vires of his authority 
when he in the spring of 1951 devised a detailed statement with re 
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spect to the obligations of a pipeline company to operate its lines as a 
common carrier 

Now, neither of these points is present in the matter of the legality 
of the Government regulation on the wheeling of power gener: ated at 
Government projects. 

In the first place, there is no estoppel here, since the version of the 
regulation on the wheeling of power which was promulgated by the 
Secretary of Interior on my recommendation in the summer of 1949, 
that being the version which was later rescinded by the present ad- 
ministration in August of 1954, did not have any retroactive features. 

It was the retroactive feature of the requirement imposed on the 
Secretary of the Interior on the El Paso Natural Gas Co., after the 
company hi id begun the construction of its line and had spent a lot of 
its money in that direction, that caused the court to hold against the 
Secretary of the Interior in the case of which I was speaking a moment 
ago. I mean to say, that was the primary reason, in my opinion, why 
the court held against the Secretary. 

Mr. Cuuporr. Mr. Jonas. 

Mr. Jonas. I hate to interrupt Mr. White, and IT beg his pardon for 
doing so, but he is wound up and I didn’t think he was going to stop 
at any time that I could interrupt him without interrupting his chain 
of thought. 

Before you leave the El Paso Natural Gas case, I ask permission to 
ask a question or two about it. If you go ahead and move on to some 
other subject, I may forget what I want to ask him about the El Paso 

cas? 

Mr. Crruporr. Are you through with the El Paso case? 

Mr. w nirr. I have one other point to make with respect to distin- 
euishing it from the cases involving the Government regulation on 
the wheeling of power. 

Mr. Cuuporr. When you finish on the El Paso ease, will you tell me, 
and then I will recognize Mr. Jonas. 

Mr. Wirrre. I shall be glad to do that, Mr. Chairman. 

The second oer for the opinion in the E] Paso Natural Gas ease 
was that the Congress had delimited the obligation of the company by 
stating that it should operate its pipeline as a common carrier, and 
the court said the Secretary could not expand on that obligation in 
the absence of legislation. 

Now, that again is not true with respect to the regulation on the 
wheeling of power because the statutory provisions authorizing the 
Secretary to grant permits or easements for the construction of trans- 
mission lines across public lands merely say that the Secretary is au- 
thorized under general regulations prescr ibed by him to issue revocable 
permits or easements for the construction of transmission lines across 
public lands. 

Mr. Cuvporr. All right, Mr. Jonas. 

Mr. Jonas. Mr. White, were you Solicitor in the Department at the 
time the stipulation in question in the El] Paso case was prepared ? 

Mr. Wnirer. Yes, sir, I was. I was Solicitor from July of 1946 until 
January of 1953 , 

Mr. Jonas. And the stipulation in question was prepared in your 
office 7 
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Mr. Wurre. I have to depend on my memory for that, but my recol 
lection is that it was not, that it was prepared in the Bureau of Land 
Management. 

Mr. Jonas. You, as Solicitor of the Department, however, would 
have passed on it, wouldn't you? 

Mr. Wurrr. Again I must rely on my recollection, which is to the 
effect that I did not become involved in that matter until the issues 
were drawn, and the Department was faced with the question of 
whether it should back down or litigate the matter. 

Mr. Jonas. Can't the decision of the circuit court be summed up by 
simply stating that the court held that the stipulation that the De- 
partment was trying to enforce was unreasonable, arbitrary, and 
capricious 4 

Mr. Wuirr. I don’t believe that such language—— 

Mr. Jonas. Didn't the court use that language / 

Mr. Wutrer. Not that I recall. It was in the terms that I spoke of a 
moment ago as I recollect it. 

Mr. Jonas. Do we have the Court’s decision here ? 
written by Justice Clark. 

Mr. Wuirr. That is my recollection. 

Mr. Jonas. I won't hold the committee up to look for the language 
that I thought was in this opinion, and I will come back to it with 
permission to read the language into the record at this point, and not 
keep Mr. White from proceeding. 

Mr. Cuvuporr. We will allow you to read the language into the 
record at this point. Do you have any questions, Mr. Knox? 

Mr. Knox. None at this time. 

Mr. Cuvuporr. Mr. Hottman ? 

Mr. Horrman. I have a statement rather than a question. Instead 
of proceeding at length to discuss these legal questions in which the 
witness was evidently involved as an attorney, why could he not give 
us his opinion and then tell us wherein the Departme nt is now dis- 
regarding the principles or the methods suggested in those decisions, 
if that be the case. That is only in the interest of shortening it up. 

Mr. Cutporr. I understand that, Mr. Hoffman. We feel that we 
should develop the testimony on the lines that we are pursuing at the 
present time. 

We feel we are in no rush, and we would like to get a good thorough 
statement of facts from this witness and also the subsequent witnesses 
who will come in and testify for the Interior Department at a future 
date. 

Mr. Horrman. Then of course that, L assume, indicates that you will 
hear the opposition at the same length. 

Mr. Cuvuporr. Oh, surely. We are going to give the Interior De- 
partment every possible consideration. 
Geissinger, 

Mr. Horrman. Have you any idea whether that will conflict with 
the adjournment date of Congress? I ask you seriously in good faith 
because I am concerned about the length of the hearings. 

Mr. Cuuporr. Mr. Hoffman, I haven't the least idea when we are 
going to finish. L would like to finish tomorrow if we could, but I 
don’t think we are going to be able to do it and do the job right. 


The decision was 


The next witness is James D. 
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Mr. Jonas. I have the language that I thought was in this opinion, 
if the chairman will permit me to read it at this point, It is not the 
language of the judge that wrote the opinion, but it Is his statement 
of the holding of the district court which was affirmed by the cireuit 
court, and the language I had in mind ts as follows, and I read now 
from the opinion of the court in the El Paso Natural Gas case: 


In its conclusions of law the court ruled that the Secretary fully exercised and 
exhausted his discretion when he decided and concluded a common Carrier 
obligation of the Mineral Leasing Act supra would be fulfilled by El Paso’s 
execution and filing of the stipulation contained in the Secretary's letter of 
August 1S, 1950, and also that the terms of the proposed stipulation of March 22 


M51, and May 29, 1951, were beyond the Secretary’s authority, arbitrary. 
capricious, and an abuse of discretion. 

Mr. Tlorrman. Your question was whether that language was in 
there? 

Mr. Jonas. IT asked if he remembered if that wasn’t the substance 
of the opinion of the court in the El Paso N;: itural Gas case that the 
Secretary was seeking to be arbitrary and capricious in the promulga- 
tion of the regulation upon which the stipul: ition was based. 

Mr. Cuuporr. That was the decision of the district court which was 
overruled by the court of appeals. 

Mr. Jonas. No; it was affirmed and upheld by the circuit court. 

Mr. Wurre. I understood that Mr. Jonas was asking me about 
the decision of the United States Court of Appeals for the District 
of Columbia, and I based my answer on that understanding. 

Mr. Jonas. The quot: ition I have just read, I read from the pia per 
of the circuit court in the case to which you have re ferred, and ¢ 
course the quotation refers to the finding of the district court a. 
was vlirmed by the circuit court. am I not correct / 

Mr. Wurre. That is right, yes, sir. 

Mr. Jonas. That is all. 

Mr. Cucporr. Mr. Hoffman, do you have any further questions? 

Mr. Horpaan. Yes. In what particular respect do you claim that 
the present administration is disregarding either the principle or the 
methods laid down in the court decisions / 

Mr. Wurtre. Well, in the first place, Mr. Hoffman, I don’t make any 
such claim. [am here merely at the request of the subcommittee to 
vive any factual information that I can and any other data that. the 
committee may ask of me. 

Mr. Horraxcan. All right. In your opinion in what respect is the 
Department at this time disregarding either the principles or the 
pr wedure laid down in the court dee islons 

Mr. Wurre. T would have to answer that question in this way. 

1 » vears now I have not had any oceasion or a n\ opportunity to in 
vestigate the activities ot the In terior De} partment. I woul ld not ex 
press any opinion on that point one way or th e other. 

Mr. Horraan. In other words, at the present time although you 
are here as an expert W itness with how many vei irs” experie nee in the 
Departme nt / . 

Mr. Wirre. Well, I mentioned a moment ago that T was there fron 
July 1946 until January 1953. 

Mr. Horrman. You have no opinion as to whether the present 
administration or the Department as presently administered is dis- 
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regarding either the principles or methods laid down in the court 
decisions 2 

Mr. Wuire. I don’t express any opinion on that, Mr. Hotfman. 

Mr. Horrman. Have you any ¢ 

Mr. Wuire. No, I haven’t. because I have had ho opportunity to in- 
vestigate the activities. 

Mr. Horrman. You mean because you haven't knowledge which 
would justify the expression of an opinion 

Mr. Wutre. That’s right. 

Mr. Horrman. All right. 

Mr. Cuvuporr. What you are trying to do is give us the facts that 
existed during the time you were Solicitor for the Interior Depart 
ment, and that is all. 

Mr. Wurre. [am trying to answer any questions that the committee 
may put to me. 

Mr. Horr AN. low long hi: ave vou bee Tan attormey ¢ 

Mr. Wuire. Well, I was admitted to the bar in 1927 

Mr. Horrman. How many years is that—to save me figuring? 

Mr. Wuire. From 1927 to the present time, that is 2S years 

Mr. HorrmMan. Twe ntv-eight years ¢ 

Mr. Wuire. That’s right. 

Mr. Horrwan. And yet you have been quoting here from court 
decisions, and you haven't cy opinion as to whether the present 
administration is following those decisions or whether it isn’t? 

Mr. Wutre. That’s m@ht. 1 don’t know what all the facts are. 

Mr. Cuuporr. Mr. Jones. 

Mr. Jones. Mr. White, was it your opinion in 1948 when you wrote 
the regulation or added to the regulation uttered by the Departme nt 
of the Interior, that it was a wise regulation and one which protected 
the interests of the people of the country ¢ 

Mr. Wurre. I certainly thought that was a sound regulation, and 
I still do. 

Mr. Jones. And a departure from that policy in your opinion is not 
au wise polic Vv, Is it? 

Mr. Witre. Well, I certainly think not. I think that the Congress 
" is Imposed upon the Secretary of the Interior the mandatory obli 

gation to grant preference in the distribution and sale of Government 
generated power 

Mr. JONES. You are not here to comment on the present activities 
of the Department of the Interior. You are here to comment on 
what you thought would be a prudent and wise policy for the Gov 
ernment to follow in accordance with the regulations issued bv the 
Department of the Interior in L948. 

Mr. Wuire. That is true, and to olive anv facts with reference to 
my connection with the matter at that time. 

Mr. JONES. You have been discussing’ the Natural (ris Case. The 
Natural Gas case in both instances, which was decided by the Court, 
did not overrule nor did it bring in conflict the decision of the Court 
with respect to the transmission of electric energy that had previously 
been decided by the courts. 

Mr. Wuirr. That is true. I endeavored a moment ago to distin 
guish as clearly as I could the cases involving the regulation on the 
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wheeling of power on the one hand and the case involving the trans- 
mission of natural gas on the other hand. 

Mr. Jones. And the issuance of the directive in 1948 was to secure 
for the Federal Government a system of priorities that would give 
the energy generated at Government-owned dams to the preferenc e 
customers and see that they obtained that power at the lowest possible 
cost, 

Mr. Wurre. That’s right, in accordance with the mandate from the 
Congress and to utilize in that connection existing facilities rather 
than construct transmission lines, 

Mr. Jones. And if the Government does not have the right for 
wheeling arrangements over the private-utility lines that are con- 
structed in the public domains, then the Federal Government cannot 
secure the wide distribution and sale of that power at the lowest pos- 
sible cost to the consumers and to preference customers 4 

Mr. Wuirr. Not without expending a lot of money to construct 
(government-owned transmission lines. 

Mr. Jones. And at the same time that it will inure to the benefit 
of the Government in reducing the total capital cost to the Govern- 
ment which would not necessitate the construction of dual transmis- 
sion facilities ? 

Mr. Wuire. That was the objective of the regulation on the wheel- 
ing of power. 

Mr. Jones. And equally true, it would apply to the private utilities 
to obtain for them equal access to these transmission facilities in order 
that their own energy could flow at the least possible cost to them and 
to the consumers. 

Mr. Wuirr. Yes. The rights were correlative and reciprocal. 

Mr. Jones. And anything consistent with that policy you think 
would be a bad policy for the Federal Government. 

Mr. Wurre. Well, I think that the Government ought not to be 
put in the position of having to spend the people’s money to build 
transmission lines, if there are already on public lands transmission 
lines built by other people that have an excess capacity that could 
be used to transport Government-generated power to preferred 
ao rs. 

Mr. Jones. And the substance of your testimony and cause of your 
appearance e here is to discuss the directive that was issued in 1948 by 
the Department of the Interior and to compare it with the deletion 
that has been made subsequent to them ? 

Mr. Wire. That is my understanding. 

Mr. Jones. And you are not here for the purpose of commenting 
on the administration of that directive or any other law pertaining 
to the operation of the Department of the Interior ? 

Mr. Wuire. I have not made any investigation of the Interior 
Department, and don’t propose to do so. 

Mr. Horrman. May I interrupt right there ? 

Mr. Jones. Yes, sir. 

Mr. Horrman. Now, Mr. Chairman, we have the issue clearly defined 
from the questions and the answers which is what sort of a policy 
should the Government adopt in connection with this subject. That 
brings us back to my original objection that the matter is beyond the 
jurisdiction of this committee and should go toa legislative committee. 





CERTAIN ACTIVITIES REGARDING POWER LO9 


Mr. Cuuporr. I believe, Mr. Hoffman, I allowed you to put that 
objection on the record, and it is in there. 

Mr. Horrman. You are not only allowing me, that is my right. 

Mr. Jones. It is already in the record, isn’t it, prior to now? 

Mr. Horrman. But not so clearly as you brought it out. I thank 
you. 

Mr. Jones. I heard you a few minutes ago objecting to the repeti- 
tion and undue delay. 

Mr. Jonas. Would you yield to me at that point ‘ 

Mr. JonEs. Yes, sir. 

Mr. Jonas. Mr. Chairman, before he leaves the point that Mr. Jones 
has just been discussing with the witness, I have a question or two I 
would like to ask on that. I hate to interrupt this way. 

Mr. Jones. I yield for the question. 

Mr. Jonas. If you yield, I would like to ask some questions. I was 
interested in your discussion with Mr. Jones as to your feeling about 
the advisability of the regulation of 1949. Now the first regulations 
of the Department pertaining to wire-line rights-of-way were promul- 
gated when ? 
~ Mr. Wurre. I don’t know, Mr. Jonas. 

Mr. Jonas. Well, it would have been back many years prior to 14). 
We had regulations dealing with this subject long before 1949. 

Mr. Cuuporr. Mr. Jonas, I think it goes back to the first Roosevelt 
administration. 

Mr. Jonas. I don’t think wire lines came into the regulations until 

938, but I thought Mr. White would know better than I do about that. 

Mr. Wuire. No: it antedated my connection with the Interior 
Department. 

Mr. Jonas. Anyway, we had regulations emanating out of the De- 
partment dealing with wire-line rights-of-w ay long before 1949. 

Mr. Wurre. Lam sure that is r ight, because the statutory authority 
for the granting of permits or easements goes back to 1901 in one case, 
1911 in the second ease. 

Mr. Jonas. And the Department of the Interior was licensing pri 

vate utilities to construct wire lines over Government-owned and 
public-domain property long before this regulation was adopted. 

Mr. Wuirte. That’s right. 

Mr. Jonas. And how “long had you been in the Department prior 
to the adoption of the regulation in question ? 

Mr. Wuirte. Well, I had been there a little over 2 years prior to the 
original adoption of it, and I had been there aks 3 years prior to the 
revision of this regulation. 

Mr. Jonas. Had you had occasion as Solicitor to the Department or 
while you worked in the Department, to study this regulation that 

came to be amended or changed in 1949, for several years prior thereto / 

Mr. Wurre. It had only been in existence about a year, in fact, less 
than a year, at the time when it was revised in 1949. 

Mr. Jonas. The point I am trying to bring out is why, if it was so 
important to the United States, did somebody, some of the very fine 
officials in the Department of the Interior and the fine lawyers in the 
Solicitor’s office, why didn’t somebody think of this long before 1949? 

Mr. Wuire. I am afraid I can’t answer that question. 
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Mr. Jonas. Well, it is a fact that many rights-of-way have been 
granted to private utilities for the construction of powerlines that 
don’t contain any of the restrictions imposed by this regulation of 
1949: is that not true? 

Mr. Wuarrr. That is correct. 

Mr. Jonas. And it was after the policy had been im effect for many 
years of granting rights-of-way that somebody in the Department 
as late as 1949 thought up this regulation for the first time. 

Mr. Wurre. Well, it was thought of first in 1948. It was originally 
issued on October 14, 1948. Now I believe that you had witnesses 
here be ~ me to testify with respect to the origin of the regulation. 

Mr. Jonas. My only point was whether any effort was made in the 
Departme nt prior to 1948 to impose the sort of restrictions that this 
regulation did impose. 

Mr. Wutre. | am not aware of any efforts along that line, Mr. 
Jonas. 

Mr. Jonas. And I also wanted the record to show that many—and 
you can’t give us any idea, or can you, as to how many rights-of-way 
were granted over public-domain lands without these restrictive pro- 
visions / 

Mr. Wurre. No, Mr. Jonas, I am unable to do that for the reason 
that the authority to grant rights-of-way has been delegated down 
from the Office of the Secretary, and in most instances the Office of 
the Solicitor would have no information on the point. 

Mr. Jonas. But it is true that any rights-of-way that were granted 
were without these restrictive provisions if they were granted prior 
to 1948. 

Mr. Wutrr. That is correct. 

Mr. Cuuporr. Mr. Jones. 

Mr. Jones. In 1948 did the private utilities object to the drafting 
of that regulation / 

Mr. Wuitr. Well, they objected very strenuously about the time it 
Was announced, and it was because of the objections made by the com- 
panies that the Secretary assigned to me the task of hearing their 
objections and making recommendations to him concerning them. 

Mr. Jones. And they objected to it? 

Mr. Wurrr. Oh, yes, very strenuously. 

Mr. Jones. Now, did they object to the revision in 1949 of the 
directive ? 

Mr. Writer. They objected to the revision, yes, but none of them 
at that particular time went into court on it. Later on, the Idaho 
Power Co. went into court in 1950, 

Mr. Jones. Do you know of anyone else who appeared at the De- 
partment and made any requests for the change except the private 
utilities operating in that area? 

Mr. Wuirr. 1 am not aware of any objections made by other 
persons. 


Mr. Jones. And so if there would be a change in that directive, it 
would have to stem from the complaints of the private utilities ? 

Mr. Wurrr. So far as I know they were the only ones who objected. 

Mr. Jones. And the reasons they objected as given to you at that 
time, will you state them in substance ? 
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Mr. Wutre. Yes. In the first pl: ice, it was conte nded by the com 
panies that the Secretary of the Interior did not have any legal au 
thority to issue a regulation of this sort requiring the wheeling of 
Crovernment power over these lines birilt On public lands. 

Now, secondly, they said that if the Secret: ry did have sueh an 
thority, then the original regulation of 1948 was unfair in a couple 
of respects. First, that it was retroactive and was applicable to people 
who had already begun the construction of transmission lines on 
Government lands before the promulgation of the regulation, and 
then, secondly, that a company had no means of knowing just what 
the scope of its obligation would be under the original version of the 
regulation. 

Mr. Jones. Thirty months would not be sufficient time for 
notice to the private utility that additional capacity would be needed 
on the lines ? 

Mr. Wurre. The 30-month pe riod was imposed in the revised version 
of the regulation. I was speaking of objections made by the com- 
}>: anies to the ori iginal version which was issued in 1948. 

Mr. Jones. Would they object to the length of time at which notice 
would be given to them ¢ 

Mr. Wuire. In connection with the 1949 version, I don’t recall 
whether that point was made or not. My recollection is unclear on 
that point. 

Mr. Jonas. Bob, will you vield there again 4 

Mr. JONES. Yes. sir. 

Mr. Jonas. I will wait if you have other questions. 

Do I understand the witness to say that the modified regulations of 
1949, modifications over the former 1948 regulations, the changes were 
made at the instance of the private utilities that objected to the previous 
regulations ¢ 

Mr. Wurre. That is true, Mr. Jonas. 

Mr. Jonas. And you had a conference in your office, attended by 
the representatives of the private utilities ? 

Mr. Wire. A considerable number were represented at the con 
ference. 

Mr. Jonas. You had this conference, and at their sue@gestion and 
as a result of the conference with them, you recommended to the 
Secretary that the changes that were incorporated in the new regula 
tions in 1949 be placed therein ? 

Mr. Witrer. That is correct. 

Mr. Jones. Now, did the changes made tn 1949 still reserve the 
right to the Federal Government to use the transmission facilities 
constructed by private utilities over the public domain 4 

Mr. Wuirr. Yes, sir. The major changes were, first, the elimina 
tion of the retroactive feature of the original regulation, and to make 
it applicable only to rights-of-way granted pursuant to applications 
made on or after October 14, 1948. 

The second major change was to make as definite as possible the 
nature of the obligation of the companies instead of leaving it as it 
was under the 1948 obligation, to permit the interconnection of Gov 
ernment lines under such regulations and conditions as the Secre 
tary nnioht then prescribe. 
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Mr. Jones. So there wasn't any basic change as far as the interest 
right of the Federal Government would be in ‘the 1949 over the 19487 

Mr. Wurre. Not the least. The requirement was the same, but the 
incidence of it was revised in order to make it more fair. 

Mr. Jones. Did it retain the right to transmit electric energy from 
Government-owned dams to the preference customers ¢ 

Mr. Wutrr. That’s correct. 

Mr. Jones. Did it reserve the right of the Federal Government to see 
that the greatest return would be made to the Treasury by using those 
facilities? 

Mr. Wuirr. Well, in substance, that is true because it authorized the 
use of lines already constructed instead of building new lines with 
Government funds. 

Mr. Jones. And so all the major objectives were retained in the 
1949 revision ? 

Mr. Wuirer. That is true. 

Mr. Jones. That is all. 

Mr. Moss. Mr. Chairman ? 

Mr. Cuuporr. Mr. Moss. 

Mr. Moss. I think in connection with the remarks of Mr. Jonas and 
Mr. Hoffman, you explained the El Paso case here for the purpose of 
showing us how it did not apply in the matter of transmission lines 
over public lands, that it was a different problem entirely. 

Mr. Wuirr. That was my effort; yes, sir. 

Mr. Moss. The case that would have a greater bearing would be the 
one decided by the Supreme Court, Wadeval Power Commission v. 
Idaho Power? 

Mr. Wuire. That is correct. 

I discussed that case and also the case of the /daho Power Company 
v. Chapman in the United States District Court for the District of 
Columbia on my previous appearance here, and showed that this 
requirement with respect to the wheeling of Government-generated 
power on transmission lines built across public lands was clearly up- 
held in the two cases. 

Mr. Moss. Isn’t it true that prior to 1948 the Government had con- 
structed quite a number of hydro plants, and that we were then bat- 
tling in Congress for the right to construct transmission lines, and. in 
— every instance we were opposed in the requests to the Congress 

by the utilities themselves, and that after this regulation the Secretar Vv 
merely used authority which he clearly had to impose restrictions upon 
the use of the rights-of-way over public lands in order to permit him 
to wheel this power to preference agencies, as required by law? 

Mr. Wrire. That was the the objective, to provide a means to carry 
out the mandate of Congress, without the expenditure of Government 
money to build Government-owned transmission lines. 


Mr. Moss. And the regulation was consistent with the responsibility, 


as Secretary, under the laws, in meeting the needs of preference agen- 
cies ¢ 

Mr. Wurrer. That is certainly my opinion, and it was upheld by t 
court. 

Mr. Moss. By the recent revision he has lost an effective tool to bring 
about wheeling agreements 

Mr. Wnuire. That is very true. 
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Mr. Moss. I think that is the important point, Mr. Chairman, that 
the change has denied the Secretary a weapon, if you may, that he 
could use to secure agreements to wheel this power to preference agen- 
cies. 

Mr. Jonas. John, would you yield right there before you go too far 
on this? 

Mr. Moss. I would be very happy to. 

Mr. Jonas. I would like for the witness to cite the section of the 
statute to which you refer when reference is made to mandatory wheel- 
ing requirements. I don’t find any statutory requirement on the part 
of the Government to wheel power to anybody. 

Mr. Moss. If the gentleman would yield at that point, I am not 
inferring that it was mandatory. 

Mr. Jonas. You said “as provided by law. 

Mr. Moss. By law the Secretary is to give preference to certain 
public agencies for federally generated power, and he is to do every- 
thing within his power to get it t there. 

Mr. Jonas. I think we have had a lot of loose discussion about pref 
erence rights, and I want the record to show before we complete it, 
the exact statutory language that deals with preference. I think it is 
not nearly as clear as we have been led to believe it is. 

Mr. Moss. I think those have been put in the record, the various 
acts of Congress over the years. 

Mr. Jonas. Almost ever y one is different. 

Mr. Moss. I realize that. I think all the various acts of the Con- 
gress over the years have been entered in the record. 

Mr. Jonas. I mean, the specific language, and usually it only covers 
about 1 or 2 sentences. 

Mr. Moss. It usually directs that preference be given. 

Mr. Jonas. There is a difference in who the preferences are in most 
of the acts. 

Mr. Moss. Of course, we know that in almost every instance where 
the Federal Government has proposed transmission lines to get the 
power to the preference agency, the old cry of duplicate lines has been 
raised here in the House and in the Senate, and that if we have, as the 
previous regulations permitted, a means of enforcing wheeling, we can 
get it there without the need of duplicating, but take away that right 
to wheel and leave it entirely up to the utility, and you have the oppos- 
ing lines at the same time denying the excess capacity on their own 
lines for wheeling. 

Mr. Jonas. What I am trying to get the record to show here is the 
reference to the statutory requirement of Congress directing the Secre 
tary of the Interior to make wheeling agreements to transmit power, 
and is there any such statutory authority. 

Mr. Wuirr. Mr. Jonas, there is no statutory requirement that he 
make wheeling agreements. There is a mandate from Congress that 
he give preference to certain groups of people in the marketing of 
Government power. 

Mr. Jonas. I understand that. Now, if I may pursue that one step 
further, John. 

Mr. Moss. Yes; you may. 

Mr. Jonas. I apologize. If there is no statutory requirement, then 
we have to turn to the courts for language in any decisions in any of 
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the cases that would by implication direct that; is that not true? 

Mr. Wurre. I don’t think you will find any court decisions saying 
that the Secretary is bound to wheel power over 

Mr. Jonas. [T haven't found any, and I was going to ask you if any 
existed. Now, with reference to that case cited by Mr. Moss, and you 
have discussed it also, that is, the /ederal Power Commission Vv. Idaho 
Power Company case, that involves an entirely different circumstance 
from the one we are considering, doesn’t it? The Secretary of the 
Interior was not even a party to that suit. 

Mr. Moss. If the gentleman will vield back to me, | would like to say 
the point Lam making ts that that is the case. and the one in the district 
Court, of Tdaho Power v.¢ hapmang those are the two cases which are 
speci eally on this tssue. FE] Paso is not. 

Mir. ike NAs. IT want to ask him if it isn’t a fact that the Idaho Power 
Co. case decided by the Supreme Court has no relationship whatsoever 
to regulations that may he promulgated by the Secretary of the In- 
terior’ Isn't that true 

Mr. Wire. It certainly has a relation, Mr. Jonas, as I tried to 
explain in my testimony on my previous visit to the witness stand 
here. 

Mr. Jonas. That was a case brought under the Federal Power Act. 
wasn’t it ? 

Mr. Warre. That’s right. 

Mr. Jonas. And the Federal Power Act conferred exclusive juris- 
diction upon the Federal Power Commission to grant licenses to trans- 
nit power from dam sites; didn’t it ¢ 

Mr. Wiirre. Well, it conferred on the Federal Power Commission 
exclusive authority to grant rights-of-way over public lands for pri- 
mary transmission lines of its licensees. 

Mr. Jonas. When you sav “primary transmission lines,” do you 
mean the transmission lines from the power site to load centers? 

— Wuirr. From the generating plant to the distribution system, 

‘to the interconnected primary transmission system. 

Mev JONAS. And the Fed eral Powe ( ON-MISSION . Idaho Pow r 
case dealt exclusively with that situation and not with secondary dis- 
tribution systems; isn’t that correct / 

Mr. Wuirrr. That is correct. The statutory authority of the FPC 
isin laa iwuage very similar to the author ity confer red on the Secret: ry 
of the Interior with respect to other transmission lines, and the reason- 
ing of the Court would be just as applicable to the authority of the 
Secretary of the Interior as it was to the authority of the Federal 
Power Commission. 

Mr. Jonas. Of course, that is a question of opinion, because the 
Court in the Idaho Power Co. case was dealing with primary trans- 
mission lines from dam site to load center, and your regul: ation deals 
with distribution lines from load centers to the ultimate consumer: is 
that not true 4 

Mr. Warrr. It dealt with all transmission lines over public lands, 
other than primary transmission lines of FPC licensees. 

Mr. Jonas. That's right. but the Federal Power Commission au- 
thority extends over the public domain land between the dam site and 
load center. 





N 
Jur 
sim 
Was 
tion 
| 
of | 
pol 
aut 
\ 
acti 
the 
\ 
all 

reg 
\ 


inv 


\ 
\ 
\ 


CERTAIN ACTIVITIES REGARDING POWER L115 


Mr. Wuirr. Well, in each case you have an agency with authority 
vested by the Congress to grant rights-of-way for transmision lines 
across public lands. 

In the case of the Federal Power Commission, the authority was with 
respect to primary transmission lines, and the authority was to grant 

rights-of-way under such conditions as the FPC might prescribe in 
coniienialie with the Federal Power Act. 

In the case of the Secretary of the Interior, the authority to grant 
rights-of-way for transmission lines other than primary transmission 
lines of FPC licensees across public lands was under such general 
regulations as the Secretary might prescribe. 

In both cases the administering agenc v has the same general author- 
ity to impose such conditions or regulations as in the judgment of 
the agenc y are wise and proper, and the construction of this general 
authority of the FPC by the Supreme Court in the Idaho Power Co. 
case would be equally applicable in principle to the authority of the 
Secretary of the Interior with respect to other transmission lines. 

Mr. Jonas. Won't vou define primary transmission lines for the 
record, right at that point ? They are the lines over which the Fed 
eral Power Commission has exclusive jurisdiction. 

Mr. Wnire. Yes, I gave that definition a moment ago, when I said 
that they are the lines leading from a powerplant of a licensee under 
the Federal Power Commission to the distribution system, or to the 
interconnected primary transmission system. 

Mr. Jones. And that was the sort of line that was in question in 
the Idaho Power case / 

Mr. Wuire. That is correct. 

Mr. Moss. Before we go further, there is another Idaho Power eas 
the /daho Power v. ¢ hapman, where we bear direct ly on this quest ion. 

Mr. Wuirr. Yes, sir. 

Mr. Moss. And Idaho Power didn’t appeal it / 

Mr. Wuirr. That’s right. 

Mr. Jonas. I want to talk to him about that. Isn’t it a fact that 
Judge Bastian in his opinion in the case to which Mr. Moss refers, 
simply held—and this is the extent of his holding—that the Secretary 
was within the exercise of his discretion in promulgating the regula 
tion. 

It didn’t pass upon the advisability of the regulation or the wisdom 
of the Secretary in promulgating it, and it didn’t discuss the power 
policy of the Government. It simply held that the Secretary had 
authority to promulgate the regulation ; is that true 4 

Mr. Wuire. That istrue. And the Court would certainly have been 
acting improperly if it had undertaken to pass on the advisability of 
the recul: ation. 

Mr. Jones. I just think we ought to know what the case held, and 
all it held was that the Secretary had the authority to promulgate the 
regulation; isn’t that true ? 

Mr. Wurre. That is true of all proper court decisions, Mr. Jonas, 
involving— 

Mr. Jonas. Your answer to my question is, “Yes,” then ? 

Mr. Wuirr. Yes, witha slight addition. 

Mr. Horrman. With what? I didn’t hear that last. 
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Mr. Cuvuporr. With aslight addition. 

Mr. Horrman. What is the addition ? 

Mr. Jonas. I simply asked him if the opinion of the Court was 
simply that the Secretary had the right to issue the regulation under 
his general authority. 

And isn’t it also true that the Secretary of the Interior has changed 
the regulations and issued new regulations and modified regulations 
since 1901 ? 

Mr. Wiire. That is true. 

Mr. Moss. Mr. Jonas, I would like to say that I certainly will also 

say “yes” to your question. I don’t think that we are contending here 

that the Secretary, in changing the regulation, acted without author- 
ity, but I think we are interested in the effect that regulation has on his 
ability to properly service preference agencies. 

Mr. Jonas. I understand, but there has been a lot said at this table 
and in bantering back and forth with witnesses about some mandate 
on the part of C ongress, directing the Secretary to do thus and so 
about wheeling power and building lines, and so forth, and if we are 
going to base that upon the decisions of the Court, I think the record 
ought to clearly show what the Court decided. 

Mr. Moss. I'am quite in agreement with you. I think it is impor- 
tant _ we have on record that the Court did decide 

Mr. Jonas. That is the reason I make the distinction in the I] Paso 
Natural Gas case, and in the district court decision in the Chapman 
case, 

Mr. Moss. But the Court did decide that the Secretary was acting 
within his authority when he made the regulation. 

Mr. Jonas. I would be willing to stipulate, if it would help expe- 
dite this hearing, that there is no question about that. I don’t think 
anybody has ever contended that the Secretary didn’t have authority 
to do it, except some companies that might have contested it. 

Mr. Moss. Well, I want to cert: ainly thank you for making that 
stipulation. I think if you will examine the letter of Clarence Davis, 
you will find that he ¢« ‘onte nds that the Secretary was prob: ably acting 
outside of his authority in issuing the regulation in the first place. 

Mr. Jonas. Well, that may be so, I don’t know. I haven’t had 
the privilege of reading any communications from Mr. Davis. I 
don’t know what his position is. 

Mr. LAntGan. Might Linterrupt. All of those exhibits were given 
to vou, Mr. Jonas, the first day you were at the hearing. 

Asa matter of fact, we actually went to the trouble of having every- 
thing mimeographed during the recess so that you could have a copy 
of it. 

Mr. Lantean. You had some photostats. 

Mr. Jonas. I have some photostats. 

( Discussion off the record. ) 

Mr. Horrman. Have you finished with your questioning ‘ 

Mr. Moss. Yes. 

Mr. Horrman, I want to ask him one more question, Am I correct 
in assuming that it is your view that where there is an underdeveloped 
locality and power and light might be needed there, that the Federal 
Government—the taxpayer generally— should contribute toward re- 
lieving that situation / 
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Mr. Wuire. No, sir; I have not expressed an opinion one way or 
another on that point. 

Mr. Horrman. I asked you if that was your opinion. 

Mr. Wurre. I certainly would not state my views in that language ; 
nor, sir. 

Mr. Horrman. How would you state your views, then, on the 
supplying of Government power, if you can do it within, say, 5 
minutes ? 

Mr. Wurre. Well, I think I can do it in 1 minute. 

I would say that the Federal Government is the only body 
that has the means and the constitutional authority to devise and 
develop broad, comprehensive plans for the multiple-purpose develop- 
ment of the great rivers of the United States, for various purposes, 
including the generation of power, and that the Federal Government 
ought to develop resources of that sort, rather than permit them to 
go to waste. 

Mr. Horrman. Would you add to that that the Federal Govern- 
ment should endeavor to prevent erosion where highways, Federal 
highways, for example, have been constructed, prevent erosion by 
high water or storms, damage caused by storms? 

Mr. Wuirre. In dealing with these great river basins, I think that 
flood’control is certainly one objective that the Government ought to 
try to achieve. 

Mr. Horrman. Thank you. 

Mr. Cuvuporr. Are there any further questions on this first case that 
we were discussing ¢ 

Mr. Jonas. I would like one other definition in the record. 

I would like for you, Mr. Chairman, to follow his definition of 
primary transmission lines and get a definition on the record of the 
other transmission lines, the distribution lines. 

Mr. Wurre. I think I ought to explain at that point that the author- 
ity of the FPC only relates to rights- of-way for primary transmission 
lines from the powerpI: ints of its licensees to the distribution system, 
and so forth. 

Insofar as the rights-of-way across public lands, whether for pri- 
mary transmission ‘lines or distribution lines, of persons other than 
FPC licensees are concerned, then that authority is vested in the 
Secretary of the Interior. 

For example, if a public-utility company has a steam plant, let’s 
say, on privately owned land and wants to run a primary transmis- 
sion line across public lands to one of its distribution centers, then 
it gets the permit from the Secretary of the Interior, not from the 
Federal Power Commission. 

Mr. Jonas. One other question, if I may. Is it the contention of 
the private utilities when they objected to this regulation in 1948, 
was it their contention that the establishment of these requirements 
that they open their lines for other use was a denial of the rights in- 
herent in a right-of-way ? 

Mr. Wuire. The rights inherent in an easement. 

Mr. Jonas. In an easement. And if an easement was to be worth 
anything to them, it ought to be absolute. 

Mr. Wurre. That w: as their contention. 

Mr. Jonas. They were paying money for the easement, a small 
amount ¢ 
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Mr. Wire. 85 a mile. 

Mr. Jonas. Whatever was required. They were putting up the 
money for it; they were buying the right to run their lines across public 
lands, and they felt that after doing that, after paying for it, after 
establishing their powerline, the grantor of the easement ought not to 
impose upon that agreement subsequent stipulations that would deny 
them the unlimited use of their own wires. Is that, in etfeet, their 
contention ? 

Mr. Wurrr. That was their primary contention; ves, sir. They had 
some subsidi: ry ones of the nature that I mentioned earlier. 

Mr. Cuvporr. Now, if there are no further questions, we will con- 
tinue, Mr. Lanigan. 

Mr. Lanigan. One question was raised as to the reason why rights- 
of-way were issued from 1901 until about 1948, and there was no need 
for this condition. IT would like to ask a question on that point. 

Isn't ita fact, Mr. White, that in the Flood Control Act of 1944 for 
the first time the Secretary of the Interior was given the duty of 
tre ansmitting and disposing of power developed at Federal dams, 
constructed by the Army engineers, that is, the flood-control type of 
dam ¢ 

Mr. Wurre. Yes. That statute used the mandatory language “shal! 
transmit,” as I recall it, but I am not positive if that was the first use 
of such language with respect to the mar keting of Government power, 
You will find somewhat similar language, I think. in the Bonneville 
Project Act, and perhaps in the Fort Peck Act, but which is first, I 
really don’t know. 

Mr. LAnican. But as a result of the 1944 act. the activities of the 
Department of the Interior with respect to transmitting and dispos- 
ing of power, were greatly enlarged ¢ 

Mr. Wurre. That is my recollection ; ves. 

Mr. Lanigan. Were various divisions or agencies set up within the 
Department to carry out this disposing under the 1944 

Mr. Wurrr. It was about that time, I believe, that the Power Divi- 
sion was set up, and, in addition, we had the Southwestern Power Ad- 
ministration established in the Southwest, and marketing power from 
Army reservoirs, and around that time we had the Southeastern Power 
Administration set up down in the Southeast to market the power 
from Army dams in that area. There was a general acceleration of the 
Department’s activities with respect to the marketing of power. 

Mr. Lanicgan. Were a number of dams in the Columbia River area 
also Army engineer dams ¢ 

Mr. Wurrr. Yes: a large number of them are, and the responsibility 
for the marketing of power from those dams is also imposed by Con- 
vress on the Secretary of the Interior. 

Mr. LantGan. So, would vou say that in 1944 there was a tremendous 
increase in the Department’s responsibility in this respect ? 

Mr. Wire. It was about that time; yes. 

Mr. Lanitean. And then would you say it was within the next 3 or 4 
years that the problems brought about by this responsibility became 
evident to the Department ? 

Mr. Wire. I think that is a fair statement. 

Mr. Lantean. So it wasn’t at all unusual that this particular prob- 
lem didn’t arise until 1948: is that correct ? 
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Mr. Wurrr. Well, | don’t know anything about me situation prior 
to 1946, really, except with respect to the enactment by the Congress 
of these legislative measures. 

Mr. Lanican. At what time did you first become aware of the prob 
lems involved in carrying out the duties imposed by the 1944 act ¢ 

Mr. Wurre. Well, it was about the time that I joined the sdhaeion 
Department. Various questions arose as to the authority of the Secre- 
tary to establish new agencies to market power from Army dams, and 
with respect to the rate structure, and so forth. There were current 
problems, as I recall them, in the Department at about the time that 
[ joined the Department in the summer of 1946, 

Mr. Lanigan. A quot: ition was made from the decision of the Dis 
trict Court for the District of Columbia in the case of #7 Paso Natu 
Gds Company ¥. Chapman, in W hich the judge is said to have charac 
terized the action of the Secretary in the E] Paso Natural Gas Co. 

case as arbitrary and capricious. Do you recall the name of the 
judge who dec ided the El Paso Natural Gas Co. ease ? 

Mr. Wuire. I believe it was Judge Bastian, the same judge who 
upheld the Secretary's regulation on the wheeling of power. 

Mr. Lanican. There was mention made of a conference held in your 
office in 1949, at which time the power companies made various argu 
ments relating to the regulation, the wheeling regulations, as first 
promulgated im 1948. 

Mr. Wurrer. Let me interject at that point to say that, strictly speak- 
ing, it Was not In my personal office but in a conference room down the 


hall, 


Mr. LLANIGAN. I see. Was that conference announced in advance 7 


Mr. Wurtre. Yes; all the interested utility companies, as I recall it, 
were notified that the conference would be held, and that they might 
appear and make any objections to the wheeling regulation that thes 
wished to make. 

Mr. Lanigan. Were representatives from the various power agen 


cles in the Department present at that meeting / 

Mr. Wiirre. They were present; yes. 

Mr. Lanican. Were represent: itives of the Power Division 

Mr. Wuirer. IT am quite sure that there were representatives of the 
Power Division there, although at the moment I do not recall specifi- 
cally who attended from the Department. I think there was a tran 
script of the hearing prepared, and that would probably show the 
munes of all the people who were present. 

Mr. Lanicgan. Let me ask you a At the conference, did the utility 
companies submit to you specific changes in the regulation which they 
wished to be made: that is. submit the language of the ¢ hanges that 
they wished / | 

Mr. Wairre. I think they asked first that the regulation be rese yee 
In its entirety, and then they made objections to other features of 
if the first recommendation should be re jec ted. I don’t reme a 
whether they made specilic recommendations as to changes in language 

r not, 

Mr. Lanigan. Then the regulations which were adopted following 
the conference were those that were originated and written in the 
Departinent of the Interior / 

rm Wore. That's right. 
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Mr. LaniGan. You are the person who wrote them ¢ 

Mr. Wuire. Well, I was responsible for the preparation of the 
amended regulation, although insofar as details were concerned, I 
believe that I obtained assistance from the experts in the Power Divi- 
sion. I assumed the responsibility of outlining the pattern which I 
thought the regulations ought to follow, but I received assistance in 
filling i in the details. 

Mr. Moss. Mr. Chairman, I would like to suggest that we request 
from the Department a copy of the transcript of the 1949 hearings on 
revision of the regulation, and also the transcript of more recent hear- 
ings on the last provisions of the regulations. 

Mr. Jonas. Will you yield, John? 

Mr. Moss. Yes. 

Mr. Jonas. On that point, I think I have seen somewhere that the 
power people are the ones that made the transcript and furnished you a 
copy of it. You did not have a transcript made yourself. You took 
the one they prepared, didn’t you? 

Mr. Wuirr. That’s right. 

Mr. Cuuporr. You said atranscript was made. You didn’t say who 
made it. 

Mr. Jonas. He ought to add right there, made by the power com- 
panies present, and they furnished Mr. White with a copy. 

Mr. Cuvporr. Mr. Perlman, if that transcript is available, will you 
have one for the record, please. 

Mr. Lanican. I might say we borrowed that transcript at one time, 
and it was reborrowed. by the Department of the Interior. Mr. Davis, 
the next witness, wanted to see it. Ithink we can request that he bring 
the transcript with him, so it can be utilized for the record. 

Mr. Cuvuporr. Let him send a photostatic copy. They have means 
to do that. 

Mr. Lanican. We have had it, and I am sure we can get it. 

Mr. Jonas. It is probably accurate, and it doesn’t make any dif- 
ference who prepared it. I did not mean to question it. 

Mr. Laniean. In his findings of fact and conclusions of law in the 
case of Jdaho Power Company y V. Chapman, issued August 27, 1952, 
Judge Bastian made the following statement: 


In recent years various congressional committees have strongly urged the use 
of wheeling agreements in lieu of new construction. 

Now, do you recall the general tendency of Congress during your 
period of naneeateatinn as Solicitor in this respect ? 

Mr. Wurrer. I don’t remember specific instances, but I do recall that 
the Appropriations Committee in particular did suggest to the De- 
partment that such arrangements ought to be utilized in lieu of the 
construction by the Government of transmission lines. 

Mr. LantGan. In the Flood Control Act of 1944, which placed upon 
the Secretary the duty of transmitting and disposing of electricity 
generated at the flood-control dams, did the act limit the Secretary to 
transmitting this power only over lines that were constructed by the 
Government ¢ 

Mr. Wuirr. No; nosuch limitation appears in that provision. 

Mr. Laniean. In other words, he was just directed to transmit and 
dispose of the power ¢ 
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Mr. Wuire. And to give preference to public bodies and coopera- 
tives. 

Mr. Laniegan. And they left the method to him to devise the best 
means of doing that ? ; 

Mr. Wuite. That is correct. 

Mr. Jonas. Mr. Lanigan, may I interrupt to ask a question. The 
witness has referred several times to wheeling agreements. Do you 
consider the regulation we are now considering to be in the nature of a 
wheeling agr eement with private utilities ? 

Mr. Wuire. No, sir. That was a mandatory regulation. 

Mr. Jonas. That is right; that was a mandatory regulation which 
the Department would impose as a condition upon which it would 
grant an easement ? 

Mr. Wuire. That is correct. 

Mr. Jonas. Now, quite aside from that, the Department has many 
wheeling agreements with private utility companies; is that not true? 

Mr. Wuirte. Yes, sir. 

Mr. Jonas. And it has been customary for many years, as long as 
the Interior Department has had any connection with the power busi- 
ness, to make wheeling agreements with private companies ¢ 

Mr. Wuire. The Depar tment has endeavored to make them; yes, sir ; 
and has made some, but has been unsuccessful in many instances in 
reaching agreement with the companies. 

Mr. Jonas. But the Department has made many, and now operates 
under many wheeling contracts with private companies ? 

Mr. Wuire. There are cert: uinly a number of them. I don’t know 
how many. 

Mr. Jonas. I want to ask the witness this question—I meant to 
before, when we were talking about lawsuits. 

Would you just give us a thumbnail synopsis of the holding in the 
Buggs Island case? That was another suit the Secretary of the 
Interior lost while you were Solicitor of the Department, and that was 
decided by the Supreme Court of the United States. I think it is just 
as applicable to this discussion as the Federal Power Commission case. 
Could you, without refreshing your memory, state briefly what the 
holding was in that case, the Vi irginia Power Co. case ? 

Mr. Wurre. Yes; I remember that case very well. The holding in 
the case was that the Federal Power Commission had the authority 
under the Federal Power Act to grant a license to a private com- 
pany for the construction of a power project on this navigable stream, 
the Roanoke River, over the objections of the Secretary of the 
Interior. 

Mr. Jonas. The Secretary of the Interior was questioning that, and 
it was the holding of the Supreme Court that the Federal Power Act 
which granted exclusive jurisdiction to the Federal Power Commission 
was controlling? 

Mr. Waite. That is true. 

Mr. Lanican. Since that case has been raised, I wonder if you have 
the citation for the case. 

Mr. Jonas. No. It happened down in my country, and I haven’t 
reviewed it lately, myself, and I don’t have it. 

Mr. Cuuporr. We can get it. 
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Mr. Lanican. I just thought you might have it. In the Buges 
Island case the question was one of the jurisdiction of the Federal 
Power Commission as to the issuance of a project license where the 
Secretary of the Interior had made an objection on the basis of a 
comprehensive plan for the development of rivers; is that correct ¢ 

Mr. Wurre. That’s right: a comprehensive plan approved by the 
Congress. 

It was the Secretary's contention, not that his objection ought to 
prevail, but that the action of the Congress had preempted the ques- 
tion and had deprived the Federal Power Commission of its author- 
ity with respect to the issuance of the license at this particular site. 

Mr. Lanigan. Now, the jurisdiction that the Secretary assumed in 
issuing the regulation in question, which was 43 Code of Federal Regu- 
lations 244.44 (d), related to a domain exclusively within the jurisdic- 
tion of the Secre tary ¢ 

Mr. Wairer. That’s right; an authority conferred on the Secretary 
alone by the Congress. 

Mr. Lanican. And the jurisdiction there picked up where the Fed- 
eral Power Commission jurisdiction left off, that is, at the first transfer 
point away from the project ¢ 

Mr. Wuire. That’s right. 

Mr. Moss. I have a further question, if Mr. Jonas will yield. 

Mr. Jonas. I yield, if I have the floor. 

Mr. Cuvuporr. I think Mr. Lanigan has the floor. Mr. Lanigan 
\ ielded to Mr. Jonas. 

Mr. Moss. Earlier you made the stipulation that the Secretary, in 
the case of Jdaho Power v. Chapman- 

Mr. Jonas. I said I int be willing to, but I did not know there 
Was any question about it. [| was just speaking for myself. I don’t 
have any right to bind anybody. 

Mr. Moss. As to your own views at that time, I think we were in 
general agreement that the Secretary did have the authority to issue 
these regulations. 

Mr. Jonas. Judge Bastian said he did, and it wasn’t appealed from. 

I did not think there was any question about his right. 

Mr. Moss. It is the only case in point on this issue. 

Mr. Jonas. I think the Secretary—and the record will show upon 
the testimony of Mr. White—that the Secretary has issued countless 
regulations and changed them, modified them, and abolished them. 

Mr. Moss. [ was wondering the reason for the mention of the B 
Island ease. 

Mr. Jonas. I mentioned it because you keep saying that the Idaho 
Power Co, case, Federal Power Commission case, is authority for the 
position you take, and I was just going to cite another one which is to 
the contrary. 

Mr. Moss. I was interested in it where the two were the same. One 
is the question of jurisdiction. 

Mr. Jonas. I think the etfect of the helding in both cases is that the 
Federal Power Commission has jurisdiction over what we are now 
talking about, instead of the Secretary of the Interior. 

Mr. Moss. What we are talking about is the issuance of easements 
for not only the secondary or distribution lines but in the case of 
Federal projects. I think there is a field there where you are not 
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dealing with the licensee of the Commission, where the jurisdiction 
would still be with the Secretary of the Interior. 

Mr. Jonas. Since we are having this discussion, I would think 
there is a debatable proposition as to whether the Secretary wisely 
imposes a regulation of this sort, but I take exception to the witness’ 
citing cases in support of that w hich I don’t think support it. 

I don’t think you will find any case or any statute that contains any 
mandatory language dealing w ith this subject, and the cases to which 
reference has been made are easily distinguishable, I think; but I 
would admit that there is a question for debate as to the wisdom or no 
wisdom of doing this. 

But when you go further than that and say the Secretary, by abolish- 
ing or amending this regulation, has violated some mandate of Con- 
gress or some well- defined line of decisions by the Supreme Court or 
circuit court or even district courts, I just don’t think that is true. 

Mr. Wuirer. Mr. Jonas, you are putting words in my mouth. I did 
not make any statement of that sort. 

Mr. Moss. I think that there is a misunderstanding. I don’t think 
anyone is contending that there has been any violation of law in the 
changing of the regulation. 

It is my position that in making the new regulation, the Secretary 
is deprived of a very useful tool in getting the best possible wheeling 
arrangements for the distribution of the power from federally con- 
structed projects. 

Mr. Jonas. There, John, you go into the question of whether in 
doing this you have got a right to violate some very fundamental legal 
principles. The Secret: ry “didn’t feel he needed this tool for all of 
the years preceding 1948. 

Suddenly he promulgates this regulation, which has the legal effect 
of destroying, to a great extent, the value of the ver y easement that he 
has sold. 

Mr. Moss. That is the thing I can’t agree with the gentleman on, 
that there is anything destroyed. In the first place, any surplus capac- 
ity on these lines must be certified by the utility itself. It says how 
much of the capacity is excess to its current needs. 

Mr. Jonas. That is sort of like a truck—— 

Mr. Moss. If it has no excess capacity, it doesn’t have to wheel it. 

Mr. Jonas. I think, from what I understand about the position of 
the companies, it is that they think it is an unreasonable restriction 
upon their own ability to use the property in the way that they want 
to use it, and therefore it is a denial of the rights that the holder of an 

‘usement has when he acquires an easement. 

I think the objection is that the Government, under statutory au- 
thorization, has authority to grant an easement, and that when the 
Secretary suddenly, and after’ many years have passed, imposes re- 
strictions upon the use and e njoyment of that easement, I don’t know, 

[ think it is a debatable question whether it is so wise and proper for 
the Government to do that. 

Mr. Moss. Didn’t the Congress itself, in permitting the granting 
of easements to pipelines, impose a restriction, the requirement that 


the lines be common carriers, as determined in the El Paso Natural 
Gras case ? 


Mr. Jonas. 
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The Congress has not said that with reference to wires. 
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Mr. Moss. It went a little beyond, and said “under such regulations 
as the Fe retary may require.” 

Mr. Jonas. In what sort of cases? 

Mr. ieee Well, in any case on the easement for transmission lines, 

Mr. Jonas. No; that is where you and I—I would like for you to 
cite me the statutory language to that effect. 

We have got a general idea that the statutes in question say some- 
thing that they don’t say. We are not talking about the Flood Con- 
trol Act. That dealt with power developed by the Government at 
Government-owned installations. We are here talking about forcing 
private companies to open their systems for Government use. It is 
the act of 1911. I have got it here. 

Mr. Cuuporr. I think, Mr. Jonas, if you will be patient, we are 
going to bring this out, the act of 1911. 

Mr. Jonas. I apologize for interrupting so much. I know this is 
probably an irregular way to conduct the hearing. 

(Discussion off the record.) 

Mr. Moss. This is the language I am thinking of, Mr. Jonas: 

The Secretary of the Interior is authorized and empowered, under general 
regulations to be fixed by him, to permit the use of rights-of-way through the 
public lands, forest, and other reservations of the United States, and the Yosem- 
ite and Sequoia National Parks, and the General Grant Grove section of the 
Kings Canyon National Park, Calif., for electrical plants, poles, and lines for 
the generation and distribution of electrical power and for telephone and tele- 
graph purposes 


and it goes into a variety of other purposes. 
Mr. Jonas. The language would have to be broad, or the Secretary 


wouldn’t have any authority to grant an easement at all. 

Mr. Moss. If he couldn't put a condition on the easement, why did 
we give him the authority to? 

Mr. Wurrr. May I just interject at that point that there is another 
section that is involved also. 

Mr. Moss was reading from the act of February 15, 1901, which is 
codified as section 959, T believe, of title 43 of the United States Code. 

Then there is a subsequent section enacted on March 4, 1911, and 
codified in section 961 of title 43 of the United States Code. 

Mr. Lantcan. And that has the same language, that is, he is au- 
thorized to grant these rights-of-way under general regulations to 
be fixed by him ¢ 

Mr. Wuire. Yes. 

Perhaps it ought to be explained at this point that the 1901 act 
merely authorized the issuance of revocable permits for transmission 
lines, et cetera, whereas the act of March 4, 1911, authorized the grant- 
ing of easements for 50 years or less, for the construction of such 
lines. 

Mr. Cuvporr. Mr. Lanigan, I am going to interrupt. It is now 
12:45. Suppose we adjourn until 2:30. 

Mr. Kwox. Mr. Chairman, before we adjourn I should like to in- 
quire as to when or if the subcommittee members are going to have a 
transcript of the testimony that has been given up to date. 

Mr. Laniean. We have transcripts available, and we will be glad 
to send them to you. 

Mr. Knox. How is it the members have not received them? 


quit 
com 
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Mr. Laniean. We don’t have enough copies for every member. 

Mr. Knox. Don’t you think we should have? 

Mr. Lanigan. We could order additional copies of the transcript. 

Mr. Knox. It seems to me if we are going to conduct these hear- 
iIngs—— 

Mr. Cuuporr. If Mr. Knox wants a copy of the transcript of the 
hearings, I think he ought to have it, Mr. Lanigan. I think we ought 
to give him anything he wants that we have taken testimony on to 
date. 

I want to say this to you. I just got on last Thursday a copy, and 
I went over it and made some very minor corrections in the grammar 
and in words. What we were going to do is send that around, but if 
you would like to have your copy, I have no objection to it, and I 
think you ought to have it. 

Mr. Knox. The reason I request that, Mr. Chairman, is there have 
been some extended statements, that is, rather extensive statements, 
made here by the witness, and it is rather difficult to follow them 
closely and be able to retain them all. 

I should like to review them, I should like to know just what he 
beses his opinions on, and the testimony on. That is the reason why 
I would like to review them. 

Mr. Cuuporr. We will adjourn until 2: 30. 

(Whereupon, at 12: 45 p. m., the subcommittee recessed to reconvene 
at 2:30 p.m. of the same day.) 


AFTERNOON SESSION 


(The subcommittee reconvened at 2:30 p. m.) 
Mr. Cuuporr. The subcommittee will come to order. 
We will continue with Mr. White. 


FURTHER STATEMENT OF MASTIN G. WHITE, FORMER SOLICITOR, 
DEPARTMENT OF THE INTERIOR 


Mr. Lanican. I just want to clear up a couple of points that were 
raised this morning. 

This wheeling stipulation when it was rewritten did not apply to 
powerlines which had already been built; is that correct? 

Mr. Wuire. That is correct. 

It did not apply to lines which had been built or which had been 
applied for prior to October 14, 1948, that being the date of the original 
promulgation of the regulation. 

Mr. Lanican. In the case of Federal Power Commission v. The 
Idaho Power Company, the stipulation which the Federal Power Com- 
mission required in that case, and which the Idaho Power Co. con- 
tested, was one which had been required by the FPC at the request of 
the Secretary of the Interior; is that correct ¢ 

Mr. Wuire. That is correct. I explained the origin of that re- 
quirement by the FPC in my testimony on my previous visit to the 
committee. 

Mr. Lanican. Now, following the hearing that you held on April 
29, 1949, did you write a memorandum to the Secretary in which you 
discussed the heari ing and the various contentions made at the hearing ? 
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Mr. Wnuirer. Yes; I prepared a memorandum and attached to it 
a draft of a proposed revision of the wheeling regulation. 
Mr. Lanican. Was that a memorandum dated June 15, 1949? 


Mr. Wuire. That is my recollection. 
Mr. Lanican. Mr. Chairman, I would like to have that memo- 


‘andum put in the record as exhibit J, with your permission. 
Mr. Jonas. While you are on that, here is that transcript. Mr. Geis- 


singer brought it from the Department. 
Mr. Lanican. I believe either you or Mr. Moss—Mr. Moss, did you 


want this put in the record ? 

Mr. Cuvuporr. I think Mr. Moss requested that, Mr. Lanigan. 

Mr. Jonas. If we are not going to put it in the record, I want to 
read some parts from it. It is rather voluminous. 

Mr. Laniean. It is rather voluminous. We could put it in. 


Mr. Jonas. As an exhibit. 
Mr. Cuuporr. Suppose you look it over, Mr. Moss, and then you 


san determine later whether you wish to put it in the record in 


full. 
If there is no objection, let this communication be made part of the 


record. 
(The memorandum, marked “Exhibit J” follows :) 


Exuisit J 


UNITED STATES DEPARTMENT OF THE INTERIOR, 
OFFICE OF THE SOLICITOR, 
Washington 25, D. C., June 15, 1949. 


Memorandum to: The Secretary. 
From: The Solicitor. 
Subject : Rights-of-way for powerlines across public land. 

On April 29, pursuant to your request, I accorded an informal hearing to rep- 
resentatives of certain western public-utility companies on their objections to par- 
agraph (v) of title 43, Code of Federal Regulations, section 245.21, as amended 
October 14, 1948 (13 F. R. 6214). This paragraph states that an applicant for a 
right-of-way to be used for the construction of an electrical transmission line 
across land administered by this Department must, among other things, file with 
the application a stipulation expressly agreeing— 

“Upon such terms and conditions and in such manner as the Secretary may 
direct, to permit the Government or any agency or instrumentality thereof, here- 
inafter referred to as the Government, to interconnect its transmission facilities 
with the transmission line of which the line for which a permit is requested forms 
a part; to construct, operate, and maintain such line and all related facilities, 
wherever situated, in such manner and condition as to make available to the 
Government the effective use of such line for the transmission of electric power 
and energy in such manner and for such amounts as will not unreasonably inter- 
fere with the permittee’s use of the line; and to permit the Government to so use 
the line in accordance with terms and conditions agreed upon by the Secretary and 
the permittee, including the terms upon which the Government will pay its pro- 
portionate share of the monthly cost of the lines.” 

At the request of the public-utility companies’ representatives who partici- 
pated in the informal hearing, they were permitted to bring with them a reporter, 
who prepared a transcript of the proceedings. Two copies of the transcript, 
which were furnished to the Department without cost, are attached. This tran- 
script gives the names of the persons who attended the informal hearing. 

Also attached are a written statement which was submitted jointly by the 
several companies that participated in the informal hearing and a separate writ- 
ten document, entitled a “Petition,” which was submitted by the Southern Cali- 
fornia Edison Co. 

The major objections made by the companies to paragraph (v) are discussed 
below. 
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I 


Consideration will first be given to the companies’ basic contention that the 
Secretary of the Interior is not legally authorized, in connection with the granting 
of a right-of-way for a term of years to a public utility company for the construc- 
tion and maintenance of an electrical transmission line across land administered 
by this Department, to require the company to agree, as a condition precedent to 
the grant, that it will permit the interconnection of Government-owned transmis- 
sion facilities with the company’s line and will thereafter transmit Government 
power over its line to the extent that this can be done without interfering un- 
reasonably with the company’s use of its line for the transmission of its own 
power. 

This contention is based on the argument that the act of March 4, 1911,’ pro- 
vides for the granting of an easement in a situation of this kind; and that when 
a company, as a condition precedent to obtaining a right for the construction of 
an electrical transmission line across public land, is required to agree that it will 
permit the interconnection of Government-owned transmission facilities with its 
line and that it will transmit Government power over its line, the company gets 
something less than the easement contemplated by the 1911 act, even though the 
company is protected against any unreasonable interference with its own use of 
its line. 

The act of March 4, 1911, should be considered in connection with the act of 
February 15, 1901 (31 Stat. 790-791; 48 U, S. C., 1946 ed., see. 959). The 1901 
act provides: 

“That the Secretary of the Interior be, and hereby is, authorized and em- 
powered, under general regulations to be fixed by him, to permit the use of rights- 
of-way through the public lands * * * of the United States * * * for * * * 
poles, and lines for the * * * distribution of electrical power * * *: And 
provided * * *, That any permission given by the Secretary of the Interior 
under the provisions of this Act may be revoked by him or his successor in his 
discretion, and shall not be held to confer any right, or easement, or interest in, 
to, or over any public land * * *,” 

The 1911 act provides: 

“That the head of the department having jurisdiction over the lands be, and 
he hereby is, authorized and empowered, under general regulations to be fixed 
by him, to grant an easement for rights-of-way, for a period not exceeding fifty 
years from the date of the issuance of such grant, over, across, and upon the 
public lands * * * of the United States for electrical poles and lines for the 
transmission and distribution of electrical power * * *. 

“That any citizen, association, or corporation of the United States to whom 
there has heretofore been issued a permit for any of the purposes specified herein 
under any existing law, may obtain the benefit of this Act upon the same terms 
and conditions as shall be required of citizens, associations, or corporations here- 
after making application under the provisions of this statute. 

It will be noted that the act of March 4, 1911, does not impose any mandatory 
obligation upon the Secretary of the Interior respecting the issuance of ease- 
ments covering rights-of-way for the construction of electrical transmission lines 
across lands administered by this Department. The language used by Con- 
gress in this act is permissive, not mandatory. 

It appears from an examination of the 1911 and 1901 acts that when a public 
utility company desires to construct an electrical transmission line across land 
administered by this Department, the Secretary of the Interior has discretionary 
authority to grant an easement or to issue a permit or to decline to allow the 
company any sort of privilege for the construction of its transmission lines across 
land controlled by this Department. 

The 1911 act fixes the maximum limits of the Secretary’s authority with 
regard to rights-of-way for the construction of electrical transmission lines 
across lands administered by this Department, i. e., the granting of an uncondi- 
tional easement covering the exclusive use of a right-of-way for a term of 50 
years. If the Secretary believes that it would be in the public interest to allow 
the construction of a particular transmission line for which a 50-year, exclusive 
right-of-way is sought, but believes that it would be inadvisable to grant to the 


136 Stat. 1235, 1253-1254; 43 U. S. C., 1946 edition, sec. 961. We are concerned here 
with 2 paragraphs of general legislation that were inserted by Congress in a appropriation 
act, and references in this discussion to the 1911 act are intended to refer only to the 2 
paragraphs. 
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publie uility company the miximum right authorized by the 1911 act, he may, 
in his discretion, offer to the applicant a revocable permit or an easement for 
a term of years less than 50 or with conditions attached or allowing the use of the 
right-of-way on a nonexclusive basis. The company may accept the privilege 
or right offered by the Secretary, or may decline to proceed on that basis, as its 
interests may dictate. 

That the Congress contemplated a flexible exercise by the Secretary of 
his authority under the 1911 act is indicated by the broad reference in the act 
to the “terms and condiions as shall be required” by the Secretary of persons 
to whom easements are granted. I believe that this flexibility map properly ex- 
tend to the quantum of the right to be granted by the Secretary under the 1911 
act, so long as the Secretary does not attempt to grant something greater than 
the maximum right authorized by the act. 

Requiring a public utility company to agree, in connection with the grant of 
a right-of-way across Interior Department land upon which to construct and 
operate an electrical transmission line for a term of years, that it will permit the 
interconnection of Government-owned transmission facilities with its line, and 
that it will transmit Government power over its line to the extent that this can 
be done wihout interfering unreasonably with the company’s own use of its line, 
undoubtedly affects the quantum of the estate granted to the company and 
reduces it below the maximum right which could be granted under the 1911 
act. However, I do not believe that the right granted to the company in such 
a situation is necessarily less than “an easement” and, therefore, is outside the 
permissible scope of the Secretary’s authority under the 1911 act. 


II 


The representatives of 2 of the companies participating in the informal hear- 
ing stated that their companies, prior to the promulgation of paragraph (v) 
en October 18, 1948, had applied for easements and, pending the formal granting 
of such easements, had received from the Department advance permission to 
begin the construction of the electrical transmission lines involved in the appli- 
cations, with the understanding that easements for terms of years covering such 
lines would subsequently be granted to the companies by the Department under 
the 1911 act; and that, in a number of these cases, the companies had completed 
the construction of the lines on public land, or had begun the construction of 
such lines, or had entered into binding contracts for such construction, before 
the Department indicated any intention to require the execution of a stipulation 
on the interconnection of Government-owned transmission facilities, as outlined 
in paragraph (v). It was contended that, as a minimum of relief, paragraph 
(v) should be made inapplicable to situations of this sort. 

It seems to me that this request is meritorious. I believe ‘that it would be 
unfair retroactively to apply paragraph (v) to a case in which a company 
that was an applicant for an easement and that held an advance construction 
permit had, prior to the promulgation on October 18, 1948, of paragraph (Vv), 
begun or completed the construction of an electrical transmission line on land 
administered by this Department or entered into a binding contract covering 
such construction, with the expectation that it would receive an easement 
unconditioned by any requirement as to the interconnection of Government- 
owned transmission facilities. 

111 


It was contended by all the companies that paragraph (v) imposes an unrea- 
sonable burden because the requirement prescribed by the paragraph is so broad 
that a public utility company would not know what it was agreeing to at the 
time when it entered into this stipulation. 

This objection seems to have merit. Paragraph (v) requires that a company 
agree in advance to permit the future interconnection of Government-owned 
transmission facilities with its line “upon such terms and conditions and in such 
manner as the Secretary may direct * * *.” This appears to demand that an 
applicant for a right-of-way give the Secretary a blank check with respect to 
the subject of interconnection, including the authority to impose upon the com- 
pany an unlimited financial burden with respect to the expense of effecting all 
interconnections desired by the Government. 

As previously indicated in part I of this discussion, I believe that the Secre- 
tary, as a condition precedent to the granting of an easement under the 1911 
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act, can properly require the applicant to enter into an agreement covering the 
interconnection of Government-owned transmission facilities with its line and the 
transmission of Government power over its line in such manner and quantity 
as will not unreasonably interfere with the applicant’s use of its own line. 
However, it seems to me that the agreement on this point should be reasonably 
explicit as of the time when it is entered into, so that a public-utility company 
may know the extent to which it is obligating itself when it agrees to permit 
interconnection. This standard of reasonable certainty is not met, in my opinion, 
by the present language of paragraph (v), under which a company is required 
to agree in general language that it will permit the interconnection of Govern- 
ment-owned transmission facilities ‘Upon such terms and conditions and in such 
manner as the Secretary may direct * * *.” 
IV 

For the reasons indicated above, I recommend that paragraph (v) be revised 
so as to eliminate the objectionable features that are discussed in parts II and 
III of this memorandum. 

A draft of an order to effectuate this recommendation is attached for your 
consideration. 
MASTIN G. WHITE, Solicitor. 

Mr. Lanican. This is one of the documents of which photostatic 
copies were given to the various members. 

Mr. Moss. I wonder on that point if I could make a couple of in- 
quiries relative to this transcription. You raised a question this morn- 
ing as to whether it was supplied by the utilities. 

Mr. Jonas. No. Mr. White testified, I think, or I read in his memo- 
randum to the Secretary, that he had been promised that the utilities 
would furnish the Department—that he had allowed them to bring in 
stenographers and make up the transcript upon agreement that they 

would furnish the Department with a copy. 

Mr. Wuire. That is correct. 

Mr. Jonas. You made that statement somewhere. I read it. 

Mr. Wuire. I am not sure whether I made it, but that is perfectly 
true. 

Mr. Moss. Then this was a transcript taken at the hearing itself, 
regardless of who paid to have it made. It was— 

Mr. Jonas. That isright. Mr. Geissinger, when he handed it to me, 
made the request that they be allowed to substitute photostatic copies 
of it if you are going to keep it, because it seems to be the only copy in 
the Department. Is that correct ? 

Mr. Gretsstncer. That is my understanding. 

Mr. Cuuporr. We will return it to you after it has served its pur- 
pose. Now, if you insist that you have it back right away, I think to 
photostat it—it is rather long—— 

Mr. Moss. It is rather long. I suggest, if the Department can sup- 
ply us with a couple of photostatic copies that we could have available 
to us in the committee, it would be helpful. 

Mr. Jonas. Then we can decide later if we want to put it in the 
record. 

Mr. Cuuporr. I think the Department of the Interior has plenty of 
facilities for making photostats, and I know it will not be too much of 
a burden on them. 

Mr. Getsstncer. That is right. 

Mr. Moss. I know Mr. Jonas would like to have it, and I would like 
to have it. 

Mr. Cuvporr. I would like to have it, too. 
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Mr. Lanican. While we are making the photostatic copies, maybe 
we ought to ask for four of them, and then we will have enough. 

Can you make four sets of that ? 

Mr. Cuuporr. I think once you make the negative, it is simple to 
make as many copies as you want. 

Mr. GrIssINGER. Yes. 

Mr. Wurrr. At that point, Mr. Chairman, I think I would like to 
explain that after preparing the memorandum which has just been 
made part of the record, and a proposed revision of the regulation on 
wheeling, copies of the memorandum and of the proposed revision 
were furnished to all the people who had attended the hearing, and 
they were given an opportunity to make any suggestions or comments 
that they might wish to make before the matter was turned over to the 
Secretary. 

Mr. Cuvporr. In other words, this was not a set of surprise regula- 
tions; they had an opportunity to study them, make comments, and 
make objections if they so cared ¢ 

Mr. Wuire. That is my recollection. 

Mr. Lanigan. Have you read a document on the stationery of the 
one ‘e of the Solicitor of the Department of the Interior, dated April 

, 1954, to the Solicitor from James E. Geissinger, subject: Revision 
ot right-of-way regulations for electric transmission lines across public 
lands? 

Mr. Wuirr. A photostatic copy of such a communication was 
furnished to me by the committee counsel, and I did read it. 

Mr. Lanican. In that memorandum Mr. Geissinger discusses the 
various regulations in effect at that time and concluded that with 
minor changes the contested regulations would be held to be legal 
regul: ations by a court. 

Mr. Wurre. I believe he expressed that opinion. 

Mr. Lanicgan. And then in this memorandum he made the fol- 
lowing statement: 

For some time the Department has been considering the possibility of amend- 
ing or eliminating some of the present right-of-way regulations governing elec- 
tric transmission lines. Informal requests have been made of the various 
utilities in the Western States to make suggestions concerning such changes. 
Of the controversial regulations, the utilities have suggested modifications as to 
paragraphs (1) of 244.9 and (b) of 244.44 and elimination of paragraphs (m) of 
244.9 and (d) of 244.44. Changes have been suggested in other regulations to 
negative possible arbitrary action and to remove language which has become 
obsolete. Specific suggestions have been made by the Pacific Gas & Electric Co. 
attorneys and I am advised these suggestions have the approval of attorneys 
representing other of the Western States utilities. The suggested changes have 
been considered in the order and manner presented. The company quotes the 
regulation, crosses out objectionable language, and underlines new language. 
This is followed by comments by the utility counsel. For easy reference, I 
will first set forth each section— 
and then he sets them forth with the comments of the company and 
his own. 

Have you compared the changes which Mr. Geissinger states were 
suggested by the Pacific Gas & Electric Co. with the changes that 
were actually adopted by the Department on August 11, 1954? 

Mr. Wurre. Yes. 

At the request of the committee counsel, I made such a comparison. 

Mr. Lanigan. This was all done at the committee counsel’s request, 
as you did not volunteer any of it; is that right ? 
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Mr. Wuire. I am not a volunteer in any respect. 

Mr. Lanican. And you had available for the purposes of that com- 
parison the document which has been entered in the record as exhibit 
A, prepared by the Legislative Reference Service of the Library of 
Congress, which shows a comparison of the present text, that is, as it 
exists today, with the text prior to August 11, 1954¢ 

Mr. Wuire. Yes. I had available that document. 

Mr. Lanigan. And the copy of the document that you had avail- 
able has certain marks in the right-hand margin which were prepared 
by the committee staff ? 

Mr. Wurre. That is true. 

Mr. Lanigan. And in these marks there is a red check mark which 
indicates Pacific Gas & Electric language verbatim; a red circle mark 
which indicates a section in which a change was suggested by the 
Pacific Gas & Electric Co., but which was not adopted verbatim; and 
an X mark, which shows a change which was not suggested by the 
Pacific Gas & Electric Co. : is that correct ? 

Mr. Wuire. That is correct. 

Mr. Laniegan. Now, in the regulation there are, 1 believe, 13 
changes; is that correct? 

Mr. Wuirr. I had thought there were 14, but I have not counted 
them lately. 

Mr. Lanican. Do you recall how many of those changes were items 
that were adopted verbatim from the suggestion of the Pacific Gas & 
Electric Co. ? 

Mr. Wuire. Actually, in 11 instances the suggestions of the Pacific 
Gas & Electric Co. were accepted and the regul: ation promulgated in 
that language verbatim. But in connection with 1 of those 11 
instances, the Department in addition made a further change at the 
suggestion of Mr. Geissinger. 

Mr. Lanigan. I see. Now, that is11. You said there were 14. 

Mr. Wuire. Inall. But then you asked me, in how many instances 
were the suggestions of Pacific Gas & Electric Co. adopted verbatim, 
and my answer to that was 11, according to my recollection. 

Mr. L os Do you have a copy of the document ¢ 

Mr. Wuire. Yes; I do. 

Mr. Lanican. I believe there were 13 changes. Maybe we had bet- 
ter get that clear 

Mr. Wuire. I count 14. 

Mr. Lanican. Fourteen; very well. Let us count how many check 
marks there are, then. 

Mr. Wuire. There are 11 check marks. 

Mr. Lanican. And two circles? 

Mr. Wuire. Two circles; that is right. 

Mr. Lanigan. And one X? 

Mr. Wuire. One X. 

Mr. Lanican. And in the record, the Geissinger memorandum 
shows that there was one X which was a change made by the Depart- 
ment on its own initiative. Out of the 13 changes suggested by the 
Pacific Gas & Electric Co., 11 were adopted. I think that is right. 

Mr. Wuirer. That is correct. 





132 CERTAIN ACTIVITIES REGARDING POWER 


Mr. Lanigan. Now, the section in which you mention that the De- 
partment made an additional change is 244.9 (0) ; is that not correct ? 

Mr. Wuire. That is correct. 

Mr. Lanican. Would you explain what the additional change was? 

Mr. Wuire. Yes. The particular regulation prior to the 1954 
change provided in part that the allowance of a right-of-way should 
be subjec t to the express condition that the exercise thereof would not 
interfere in any way with the management, administration, or dis- 
posal by the U nited States of the particular lands over which a trans- 
mission line was constructed. 

In the 1954 revision, at the suggestion of Mr. Geissinger, the words 

“in anyway” were eliminated and the word ‘ ‘unduly” was ‘substituted 
for them, the result being that the regulation in the revised form pro- 
vides that the allowance of the right- of-way shall be subject to the 
express condition that the exercise : thereof will not unduly interfere 
with the management, et cetera, by the United States of the lands 
on which the transmission line is constructed. 

Mr. Lanican. In the other change, there was some modification of 
the suggestion of the Pacific Gas & Electric Co., was 244.44 (b) 3; is 
that not correct ? 

Mr. Wuire. That was one of the regulations as to which the sug- 
gestion of the Pacific Gas & Electric Co. was not accepted verbatim ; 
yes, 

Mr. Lanicgan. Do you recall what the request of the company was 
in that instance ? 

Mr. Wurrr. The original regulation provided that the company 
granted the right-of-way would make provision, or bear the reason- 
able cost as determined by the Secretary of making provision for 
avoiding inductive interference between any project transmission line, 
et cetera, and any radio installation, telephone line, or other commu- 
nication facilities existing when the iaki- of-way was authorized. 

The company proposed that the regul: ation be revised to read that 
the person having the right-of-way would make provision, or beat 
the reasonable cost or portion thereof of making provision for wae 
ing inductive interference, and so forth, and proposed that there be 
eliminated from the regulation, after the words, “communication 
facilities existing when the right-of-way is authorized,” the phrase— 
or any such installation, line, or facility thereafter constructed and operated by 
the United States or any agency thereof. 


I believe those were the changes suggested by the company, but 
they were not accepted by the Department, although the Department 
regulation seemed to give the utility companies somewhat more actu- 
ally than they had asked for, in that the new language promulgated 
in 1954 merely said that: 


Neither the privilege nor the right to occupy or use the lands for the purpose 
authorized shall relieve him 


that is, the person receiving the right-of-way— 


of any legal liability for causing inductive or conductive interference between 
any project transmission line or other project works constructed, operated, or 
maintained by him on the servient lands, and any radio installation, telephone 
line, or other communication facilities now or hereafter constructed and oper- 
ated by the United States or any agency thereof. 





CERTAIN ACTIVITIES REGARDING POWER 


In other words, the regulation as it previously existed and as pro- 
posed by the Pacific Gas & Electric Co. would have imposed an obli- 
gation to pay on the part of a company receiving a right-of-way, 
whereas the final draft as determined by the Department puts it in a 
negative form, to say that the right-of-way shall not itself impose 
any obligation, but it did not retain any positive provision imposing 
an obligation on the holder of the right-of-way. 

Mr. Lanicgan. As I see that, then, “the w: LV the section read prior to 
the change, the section itself imposed an obligation which the com- 
pany had to abide by; the changes suggested by the Pacific Gas & 
Electric Co. would have still imposed an obligation that the company 
has to abide by; but the regulation as adopted by the Department 
eliminates that feature of the regulation. 

So vou have to look elsewhere outside of the regulation for that 
legal Ti: ability. 

Mr. Wuirr. That is right. In the final form, it merely leaves the 
question of liability where it may happen to be. If there is any ha- 
bility, then the existence of the right-of-way does not affect it; if there 
is no liability, the same is true. You have to look elsewhere to find 
out whether there is any liability or not. 

Mr. Lanican. Do you know ‘of anywhere else where there is such a 
lability imposed ? 

Mr. Wuire. No; I am not aware of any such liability outside of 
the provision in the original regulation. 

Mr. Lanican. I see a circle here by section 244.9 (m) on page 3 of 
the regulation. I think our numbers may bea little confused. I think 
I had better recapitulate. We have 10 check marks, 3 circles, and 1 X. 
One of the circles, however, is the instance which you mentioned, in 
which the Department took the language as proposed and then added 
another change to that. 

Mr. Wuire. Yes. 

Mr. Lanican. Now, regarding the suggested change by the Pacific 
Gas & Electric Co. in 244.9 (m), could you explain what the company 
asked with respect to that section ? 

Mr. Wuire. Well, they merely asked—— 

Mr. Jonas. May Linterrupt? What page is that ? 

Mr. Lanigan. Page 3. 

Mr. Jonas. I was trying to follow your list. 

Mr. Lanican. Could you tell us what page that company comment 
ison? 

Mr. Wnire. In Mr. Geissinger’s memorandum, it is on page 10, 
about the middle of the page. 

Mr. Lanigan. Could you repeat my question, Mr. Reporter ? 

(Question read.) 

Mr. Wuirr. Yes. The regulation referred to provided prior to the 
1954 change that the Government reserved rights-of-way for reser- 
voirs, dams, and other works which might be constructed thereafter 
for the development of hydroelectric power or irrigation under the 
authority of the United States, and th: ' the use of the right-of-way 
for transmission-line purposes should be discontinued without lia 
bility or expense to the United States wine the Secretary might find 
that it was in conflict with the Govrnement’s need for the land for the 
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reserved purpose of constructing works for the development of hydro- 
electric power or irrigation under the authority of the Government. 

Now, the Pacific Gas & Electric Co. wanted to insert after the pro- 
vision requiring the holder of the right-of-way to discontinue the use 
of the lands when required to do so by the Secretary, to insert — 
words, “or adapted” immediately after the word “discontinued,” 
that the company, on being notified by the Secretary that the Mw 
were needed by the Government for its own hydroelectric power or 
irrigation purposes, could either discontinue or adapt its own use in 
such a way as to permit the Government to use the land itself for 
governmental purposes. 

Mr. Lanican. Could I interrupt? Could I call your attention to 
the company comment in the last paragraph on page 10, in which the 
company is quoted as stating: 

It is suggested that paragraph (m) of 244.9 be omitted in its entirety. 


Mr. Wuire. Yes. That was part of the company’s—— 

Mr. Laniean. There is other language in there, but it is in the rec- 
ord and I will not read it. 

Mr. Wuirte. Yes. 

Mr. Lanigan. So the company actually asked that 244.9 (m) be 
deleted. 

Mr. Wurre. That was its primary request. 

Mr. Lanican. And that was a little mixed up here, because I 
believe the words “or adapted” were added by the Department. Now, 
what did Mr. Geissinger state with respect to the company suggestion 
that 244.9 (m) be omitted ? 

Mr. Sean. Mr. Geissinger, on page 11 of his memorandum, said 
that the suggestion that paragraph (m) be deleted or modified as 
suggested was not compatible with the public interest, and he went 
on to explain how the Congress had granted rights-of-way across 
public lands for reservoirs, canals, and ditches for irrigation and 
public-power purposes to persons, associations, and corporations, 
whether heretofore or hereafter constructed. 

He went on to say that the Secretary of the Interior has no dis- 
cretion in such matters, that his duties appear to be of a ministerial 
nature, and that he must satisfy himself that corporate applicants 
are properly organized under State law and that all applicants have 
filed the necessary certificates and maps. 

He said that the comments of the company may have merit, but 
under the circumstances the request for elimination of paragraph (m) 
would, of necessity, have to be directed to the Congress. 

Mr. Lanican. So in effect, the company’s requests on paragraph 
(m) were to a major extent turned down? 

Mr. Ware. That is correct. 

Mr. Lanicgan. And that was because it was felt that, according to 
the memorandum, it would take legislation or congressional action 
to make the change? 

Mr. Wurre. That appears to have been Mr. Geissinger’s view. 

Mr. Lantcan. So of all the company requests, the company either 
got what it asked for verbatim or more, except in one instance where 
the change was felt to be illegal without congressional action; is that 
not true? 
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Mr. Wuirr. That appears to have been the situation. 

Mr. Lanigan. What would you say is the major change of the 
changes made on August 11, 1954? 

Mr. Wuire. It seems to me that the major change was the com- 
plete elimination of paragraph (d) of section 244.44; namely, the 
regulation on the wheeling of Government power. 

Mr. Lanican. And this deletion was requested in this instance by 
the Pacific Gas & Electric Co.; is that not correct ? 

Mr. Wuire. Mr. Geissinger’s memorandum indicates that the elimi- 
nation of that paragraph was proposed by the Pacific Gas & Elec- 
tric Co. 

Mr. Lanicgan. Mr. Chairman, I think we ought to put into the 
record as exhibit K the memorandum to the Solicitor from James D. 
Geissinger, subject: Revision of right-of-way regulations for electric 
transmission lines across public lands, dated April 9, 1954, at this 
time. 

Mr. Cuuporr. Without objection, let the communication be admitted 
in the record. 

(The memorandum marked “Exhibit K,” follows:) 


ExHIsBIT K 


UNITED STATES DEPARTMENT OF THE INTERIOR, 
OFFICE OF THE SOLICITOR, 
Washington, D. C., April 9, 1954. 
Memorandum to: The Solicitor. 
Irom: James D. Geissinger. 
Subject: Revision of right-of-way regulations for electric transmission lines 
across public lands. 


I, PRELIMINARY STATEMENT 


In any revision of the subject regulations, it appears that there are two things 
to be considered. First, are there any of the present regulations which are in- 
valid because they are not within the scope of the statutes governing such rights- 
of-way? Second, are there any of the present regulations which, though valid, 
are not necessary in the public interest? From my study I am convinced that 
with certain changes in language to eliminate possible arbitrariness in adminis- 
trative action most of the current regulations would be upheld by the courts as 
being within the Secretary’s authority under the governing statutes. The pres- 
ent test applies to the legality of regulations is the test of reasonableness. Is 
there a reasonable relationship between the regulation and the public interest to 
be served? In the case of regulations relating to rights-of-way for electric 
transmission lines, the test would be is there a reasonable relationship between 
the regulation limiting the grant and the use of the right-of-way for other gov- 
ernmental purposes? Whether a regulation is reasonable in close cases is large- 
ly one of individual judgment; however, the courts generally hold regulations 
Valid unless they are clearly unreasonable. 


II. THE LEGALITY OF THE REGULATIONS 


While rights-of-way for transmission lines have been granted to applicants 
since the first statute governing such matters was adopted in 1901, it appears 
that there was no difficulty between the Department and the applicants for such 
rights-of-way until four new regulations were added in 1948. The regulations 
added at that time were paragraphs (v), (w), (x), and (y) of title 483, Code of 
Federal Regulations, section 245.21 (Circular 1701, 12 F. R. 6214). Although 
there have been changes in those regulations since their adoption, the current 
regulations cover the same subject matter. 

At the present time there are seven cases on appeal from the Bureau of Land 
Management denying to the Pacific Gas & Electric Co. easements for electric 
transmission lines across public lands because the company refused to enter 
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into stipulations required by the paragraphs mentioned below except upon con- 
dition that the stipulations be eliminated at such time as they might be held to 
be invalid by a court. The paragraphs in question are (1) and (m) of title 43, 
Code of Federal Regulations, section 244.9 and (b) of title 43, Code of Federal 
Regulations, section 244.44 (Circular 1825, 17 F. R. 5896). These were formerly 
(w), (x), and (y) above referred to. 

In addition to the cases mentioned, there are 10 other similar cases brought 
by the Pacific Gas & Electric Co. which are now awaiting decision by the Bureau 
of Land Management. The company states that it is withholding 18 other appli- 
cations for rights-of-way which involve the same stipulations. The company has 
also asked us to reconsider another case decided in December of 1952, In Re 
Pacific Gas & Electric Co. A-26541. In each of the 36 applications for a right- 
of-way, the legal questions are the same. The briefs filed to date are identical 
with each other and they are also practically identical with those filed in earlier 
cases involving the old regulations (w), (x), and (y). The earlier regulations 
were held to be valid in two cases brought by the company: A-26326 and 
A—26541, above referred to. 

The basic legal argument in the present cases, as well as in all the former 
ones, is that the Secretary has no authority under the 1911 act, infra, to impose 
the stipulations required by paragraphs (1) and (b) of section 244.9 and para- 
graph (b) of section 244.4 formerly (w), (x), and (y). The regulations in 
question provide in substance: 

Paragraph (1) of section 244.9: The right-of-way is subject to the condition 
that it will not interfere in any way with the administration, management and 
disposal of the lands affected thereby and the permittee consents to the occupancy 
by the United States or its lessees and grantees of any part of the right-of-way 
not actually occupied by the permittee’s transmission lines and needed for neces- 
sary operations in connection with the administration and disposal of such 
lands. 

Paragraph (m) of section 244.9: The United States reserves a right-of-way for 
reservoirs, dams and other works thereafter constructed for the development of 
power and irrigation, under authority of the United States, and the applicant 
agrees to discontinue use of the right-of-way at any time, without liability or ex- 
pense to the United States, if the Secretary finds that the right-of-way conflicts 
with such power or irrigation use. 

*aragraph (b) of section 244.44: Applicant agrees to avoid or to bear the entire 
cost of avoiding inductive interference with any radio installation, telephone 
line, or other communication facility then existing or subsequently constructed 
and operated by the United States or any agency thereof. 

The statutes governing rights-of-way for electric transmission lines other than 
primary transmission lines are the act of February 15, 1901 (381 Stat. 790, 438 
U. S. C. 959), and the act of March 4, 1911 (86 Stat. 1253, 48 U. S. C. 961). These 
acts have been superseded by the Federal Power Act of June 20, 1920 (41 Stat. 
1063), as amended by the act of August 26, 1935 (49 Stat. 838, 16 U. S. C. 791- 
§825r), as to rights-of-way for primary transmission lines. 

The act of 1901 authorizes the Secretary of the Interior, under regulations to 
be fixed by him, to issue permits to persons, associations, and corporations for 
rights-of-way across public lands for a wide variety of purposes, including rights- 
of-way for electric transmission lines. The permit issued is revocable by the 
Secretary at any time. 

The act of 1911 authorizes the head of the Department having jurisdiction over 
lands, under general regulations to be fixed by him, to grant easements across 
said lands for electric transmission lines. The grant may be to persons, associa- 
tions, or corporations, 

The present regulations require all applications for rights-of-way for any of the 
purposes mentioned to be submitted under the 1901 act with the exception of 
certain applications for rights-of-way for irrigation purposes (43 CFR 244.41, 
Circe. 1825, 17 F. R. 5896). 

The Pacific Gas & Electric Co. contends in effect it is entitled to an exclusive 
and unconditional easement for a definite term pursuant to its application for a 
right-of-way made under the 1911 act. The argument is: The purpose of the 
1911 act was to give a right-of-way user security of tenure and to avoid revocable 
pernfits under the 1901 act. The 1911 act provides the easement is forfeited 
when not used for 2 vears or when abandoned. These are the only limiting 
conditions ; otherwise the right-of-way is an exclusive one. A regulation which 
requires the company to take something less than an easement with definite tenure 
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is in excess of the Secretary’s powers. Each of the regulations in question re- 
quires the company to surrender some part of all of the easements, either at the 
time of the grant or at some time thereafter which may be less than the definite 
term. <A regulation which requires this is not a regulation but is new legisla- 
tion. Each of the regulations reduces the estate granted to something less than 
such an easement; therefore, it is not within the scope of the 1911 act. The 
above arguments are applied to each of the regulations in question. 

As to paragraph (1), the company complains: The condition that the right-of 
way use must not interfere in any way with the use of the property by the United 
States, or by its lessees or grantees, prevents the grant of any easement because 
any grant would interfere to some extent with such use. The condition permit- 
ting use of any part of the right-of-way not actually occupied by the grantee’s 
transmission line interferes with maintenance of the line and prevents any 
further expansion. The conditions require the company to take something less 
than an easement. The objections to this regulation are primarily to its sweep. 

As to paragraph (m), the company objects to discontinuance of the right-of-way) 
when the Secretary finds it conflicts with power or irrigation works thereafter 
constructed by the United States. Under such a regulation there is no security 
of tenure whatsoever. The company has a right-of-way which may be terminated 
at any time after the grant. 

As to paragraph (b) requiring a grantee to avoid inductive interference with 
any radio, telephone, or other communication facilities existing at the time of 
grant or subsequently constructed by the Government the company objects to 
the provision insofar as it relates to future facilities. It foresees situations 
such a parallel Government line along the right-of-way where the cost of 
avoiding inductive interference would be prohibitive thereby causing it to give 
up its right-of-way. This kind of a situation would require it to surrender its 
easement at some indefinite time in the future short of a definite term. 

A fourth regulation permitting Government interconnection and use of a 
grantee’s transmission line was adopted at the same time those mentioned 
immediately above. It has already been noted as paragraph (v) of title 43, 
Code of Federal Regulations, section 245.21. It is now paragraph (d), sub- 
paragraphs 1 through 11 of title 48, Code of Federal Regulations, section 244.44, 
as amended by Circular 1834. While this paragraph is not involved in the 
present appeals it has been contested in the past even more vigorously than 
the others. 

At an informal hearing held on April 25, 1949, before the Solicitor of this 
Department, a group of western utilities joined in the submission of a prepared 
statement asking the Department to rescind paragraph (v) of the regulations. 
At the hearing it was also requested orally that regulations (w), (x), and (y) 
be eliminated. 

The utilities presented the same basic argument then as the Pacific Gas & 
Electric Co. presents now. Under the 1911 act an applicant for a right-of-way 
for an electric transmission line is entitled to an exclusive easement of definite 
duration. The act does not impose upon applicant the burden of carrying Gov- 
ernment power. A regulation which requires a grantee to permit Government 
use of its transmission line after a grant is made requires a surrender of a part 
of such easement. Further, the requirement permits the taking of property in 
violation of the fifth amendment without payment of compensation. The utilities 
also argued that regulation (v) was indefinite and uncertain and that is was being 
applied retroactively to transmission lines already partially constructed under 
advance permits. 

On June 25, 1949, the Solicitor rendered a memorandum opinion in which he 
agreed with the objections made to paragraph (v) that it was too indefinite and 
uncertain and that it should not be applied retroactively, but he disagreed with 
the objection that the Secretary had no authority to require a grantee to permit 
Government use of a grantee’s transmission line. It was the Solicitor’s opinion 
that the Secretary might issue a revocable permit under the 1901 act or an 
easement under the 1911 act; that an unconditional and unqualified easement for 
50 years was the maximum grant the Secretarv could make and that the mere 
fact the quantum of the grant was less than the maximum did not mean that 
the grant was not an easement under the 1911 act. The Solicitor prop la 
modified regulation (v) which was adopted on July 18, 1949 (14 F. R. 4620). 
Later paragraph (v) became paragraph (d) of title 43, Code of Federal Regula- 
tions, section 244.44, as amended by Circular 1834 of the present regulations. 


if 
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In the opinion the Solicitor did not refer to the three other regulations (w), 
(x), and (y). 

Later, in the case of In re Idaho Power Co. (No. A—25936), the Solicitor held 
that the modified paragraph (v) wasa lawful regulation. As to the argument that 
the regulation prevented the applicant from acquiring an easement, the Solicitor 
said: 

“The Congress fixed the maximum limit of the estate which may be granted, 
i. e., an unconditional easement covering the exclusive use of the right-of-way 
for a term of 50 years. It left for the determination by the Secretary, in his 
discretion, the extent of the estate within that maximum limit, which is to be 
granted in the particular case * * *.” ; 

Subsequent to the Department’s decision, the Idaho Power Co. brought a 
declaratory judgment action in the United States District Court for the Dis- 
trict of Columbia in which it raised the question of the validity of regulation (Vv). 
In the opening sentence of its brief the company made it plain that it was not 
contesting the authority of Congress to impose such a condition if it desired. 
The same arguments were made to the court as in the present appeals. 
After holding that there was no justiciable controversy because no occasion had 
arisen for enforcement of the regulation, the court held that paragraph (v) of 
section 245.21, title 48, Code of Federal Regulations, now title 43, Code of Federal 
Regulations, section 244.44 (d), was authorized by law and was a valid regulation. 
In its findings of fact the court found the regulation was reasonable and was not 
arbitrary or capricious. The court stated in a memorandum decision: (Jdaho 
Power Co. vy. Chapman, Civil Action No, 4540-50) : 

“The provision (of the 1911 act) authorizing the head of the department to 
grant easements or rights-of-way ‘under general regulations to be fixed by him’ 
includes the right to make reasonable regulations, and the regulations adopted 
seem to the court to be reasonable and to furnish adequate protection to the 
plaintiff.” 

In a contemporary case, Federal Power Commission vy. Idaho Power Co. (89 
U. S. App. D. C. 1, 189 F. 2d 665), a question involving the same principle was 
raised. There it was claimed that the Federal Power Act (41 Stat. 1065, 49 
Stat. 840, 16 U. S. C., section 797 (e), did not give the Commission authority to 
require as a condition of a license to construct, operate, and maintain a hydro- 
electric power project the use of the licensee’s lines for the transmission of 
Government power. As in Idaho Power Co. v. Chapman, the company recognized 
that Congress could impose such a condition by virtue of its authority over the 
public domain under article IV, section, 3 of the Constitution, but it argued 
Congress had not delegated to the Commission the authority to impose such a 
eondition. The court of appeals held for the company. 

This holding was reversed by the Supreme Court in Federal Power Commission 
v. Idaho Power Co. (334 U. 8.17). The Court construed section 6 of the Federal 
Power Act, supra, which permits the Commission to impose “such further condi- 
tions, if any, as the Commission shall prescribe in conformity with the act” in the 
light of sections 4 and 10 of the act which gave the Commission broad powers 
relating to protection of the public domain, the conservation of waterpower re- 
sources, and the development of comprehensive plans for waterways as authoriz- 
ing the Commission to impose a condition for Government use of licensee’s trans- 
mission lines to the extent of its excess capacity. 

While it may be that there is a distinction to be made between the Federal 
Power Act, supra, and the Right-of-Way Act of 1911 based upon language, it 
would appear that the principle is the same whether the condition under the 
former act must be “in conformity with the act” or whether the regulation under 
the latter act must be in conformity with it. Under the 1911 act the Secre- 
tary is permitted to grant easements for electric transmission lines “under gen- 
eral regulations to be fixed by him.” In Idaho Power Co. v. Chapman, the lower 
Federal court held this permitted him to impose a condition permitting Govern- 
ment use of a grantee’s transmission line and the case was not appealed. 

Unless the company in the current cases comes up with a new argument it 
would appear that the regulations in question would be sustained by a court if 
and when squarely presented. 

Aside from the answers made to the arguments heretofore raised, it is signifi- 
cant to me that beth the 1901 act and the 1911 act, providing for revocable permits 
und easements for transmission lines, respectively, are still on the books. Al- 
though it might have been argued at one time that the 1911 act repealed the 1901 
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act by implication insofar as rights-of-way for transmission lines are concerned, 
the argument loses its effectiveness because the 1901 act was reenacted in 1940 
With its original language providing for revocable permits for such rights-of-way. 
Under such circumstances, it is difficult to follow the company’s theory of being 
entitled to an exclusive and unconditional easement for transmission line rights- 
of-way. As previously noted all applications to such rights-of-way must, under 
the current regulations, be made under the 1901 act. 

It is elemental that an easement need not be exclusive and it need not be uncon- 
ditional. Thompson on Real Property (Permanent Edition, vol. I, sec. 315, p. 
502) gives a number of definitions of an easement including the following: 

* * * Tt has also been said to be a right in one person to do certain acts on 
another’s land, or to compel such other to refrain from doing certain acts thereon. 
It is a liberty, privilege, or right which the owner of one parcel of land has in the 
lands of another. * * * It is a charge or burden upon one estate for the benefit 
of another. * * *” 

It is my conelusion that with minor changes the contested regulations would 
be held to be legal regulations by a court. 


III. REVISION OF REGULATIONS 


For some time the Department has been considering the possibility of amending 
or eliminating some of the present right-of-way regulations governing electric 
transmission lines. Informal requests have been made of the various utilities in 
the Western States to make suggestions concerning such changes. Of the con- 
troversial regulations, the utilities have suggested modifications as to paragraphs 
(1) of 244.9 and (b) of 244.44 and elimination of paragraphs (m) of 244.9, and 
(d) of 244.44. Changes have been suggested in other regulations to negative pos- 
sible arbitrary action and to remove language which has become obsolete. Spe- 
cific suggestions have been made by the Pacific Gas & Electric Co. attorneys and 
I am advised these suggestions have the approval of attorneys representing other 
of the Western States utilities. The suggested changes have been considered in 
the order and manner presented. The company quotes the regulation, crosses out 
objectionable language and underlines new language. This is followed by com- 
ment by the utility counsel. For easy reference I will first set forth each sec- 
tion; this will be followed by the company’s comments and finally by my com- 
ments. 

Section 244.6 (a) (1): 

*“(1) The scale should be 2,000 feet to the inch for rights-of-way for such struc- 
tures as canals, ditches, pipelines, and transmission lines and 1,000 feet to the 
inch for rights-of-way for reservoirs, except where a larger scale is required 
to represent properly the details of the proposed developments, in which case the 
scales should be 1,000 feet to the inch and 500 feet to the inch, respectively. 
For electric transmission lines having a nominal voltage of less than 33 kilovolts 
map scales may at option of the applicant be 5,280 feet to the inch.” 

Company comment: “The optional smaller scale for low-voltage lines will, in 
many cases, permit the use of 814- by 11-inch maps to correspond with the size of 
paper used in the application. This would appear to be desirable both from the 
standpoint of the Bureau and the applicant.” 

I see no objection and would recommend this change. 

Section 244.8 (b): 

“(b) Any grant of advance permission is solely for the convenience of the 
applicant and is not a commitment by the Department that a right-of-way will be 
approved. The Department’s authority in acting on a right-of-way application is 
not restricted in any way by the grant of advance permission or any requirements 
laid down in such grant of permission and the Department [without limitation] 
may impose additional or different requirements, within the scope of the appli- 
cable statute and lawful regulations thereunder, as conditions precedent to the 
approval of the right-of-way. A grant of advance permission is revocable at will 
and the grantee assumes all the risk of operating under such permission.” 

Company comment: “The above changes negative the possible implication of 
arbitrariness in administrative action, or intent to go beyond the applicable 
existing regulations which govern the conditions that would be imposed in the 
definitive grant of right-of-way based upon formal application (as distinguished 
from mere request for advance permission to proceed with construction. ) 

There appears to be nothing in this suggested change incompatible with the 
public interest. 


69092—56— 10 
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Section 244.9 (a) and (h): 

“(a) To comply with [existing and future regulations and] State and Federal 
laws applicable to the project for which the right-of-way is approved, and to the 
lands which are included in the right-of-way, and lawful existing regulations 
thereunder. 

“(h) To comply with such specified conditions, within the scope of the 
applicable statute and lawful regulations thereunder, with respect to the occu- 
pancy and use of the lands as may be found by the agency having supervision 
of the lands to be necessary as a condition to the approval of the right-of-way 
in order to render its use compatible with the public interest.” 

Company comment: “See comments under 144.8 (b) above. 

Future regulations and laws should not be applied retroactively without pay- 
ment of compensation. As noted in part 2 of this memorandum the former 
Solicitor refused to apply the regulation relating to interconnection and use 
of grantee’s transmission lines by the Government to rights-of-way acquired 
prior to its adoption. While Congress may subsequently pass laws which could 
be retroactively applied to rights-of-way presently granted, it would be appli- 
cable to existing projects only to the extent that compensation was paid to the 
grantee. I strongly recommend the suggested changes as the present ones are 
arbitrary and capricious and probably would violate the fifth amendment. 

Section 244.9 (1): 

“(1) That the allowance of the right-of-way shall be subject to the express 
condition that the exercise thereof will not interfere (in any way) with the 
management, administration, or disposal by the United States of the lands 
affected thereby, and that he agrees and consents to the occupancy and use by 
the United States, its grantees, permittees, or lessees of any part of the right-of- 
way not actually occupied or required by the project, or the full and safe utiliza- 
tion thereof, for necessary operations incident to such management, administra- 
tion, or disposal.” 

Company comment: “The desirability of the above change is self-explanatory. 
Various types of projects for which right-of-way is granted, with particular 
reference to electric transmission lines, require reasonable space and clearance 
for safe utilization and operation, over and above the ground actually occupied 
by the structures themselves.”’ 

This appears to be a reasonable request. It is obvious that in order for the 
easement to be of any value the owner of the land must be excluded to a certain 
extent. Joint occupancy unless limited by the added language would permit 
uses by the Government and its grantees which would render the right-of-way 
entirely valueless. Furthermore, the present regulations in paragraph (f) of 
section 244.9 provide for idemnity to the United States against any liability for 
damages to life and property arising out of the occupancy of lands under the 
right-of-way. 

I would also suggest the deletion of the words “in any way” appearing in the 
second and third lines of the section and set off in parentheses and the subsitution 
of the word “unduly” or “unreasonably” therefor. It is obvious that any grant 
of a richt-of-way will interfere to some extent and as noted in part II of this 
memorandum there is a doubt if there can be a grant with a condition such as 
presently exists. 

Section 244.9 (m) is amended to read: 

Sec. 244.9 Terms and conditions. * * * 

“(m) That there are reserved rights-of-way for reservoirs. dams, and other 
similar or related works which may thereafter be constructed for the develop- 
ment of hydroelectric power or irrigation, or for any other purposes, or combina- 
tion of purposes, under authority of the United States, and the use of the right- 
of-way for the purpose authorized shall on order of the Secretary be discon- 
tinned ‘or adapted without liability or expense to the United States, to the 
extent found by him to be in conflict with such reserve rights-of-way.” (Feb. 
21, 1953) (F. R. Doc. 53-1864; Field, Feb. 27, 1953; 8:45 a. m.) 

Company comment: “It is suggested that paragraph (m) of section 244.9 be 
omitted in its entirety. Regardless of the nature of the project for which right- 
of-way is granted (roads, transmission and telephone lines, pipelines, ete), such 
projects, having been constructed in good faith under statutory right-of-way 
erant, should not be subject to summary removal or displacement. Such proj- 
ects fulfill a publie use of equal or corresponding necessity and value with sub- 
sequent developments. It is only reasonable that compensation for such taking 
of prior constructed projects should be allowed as one of the reasonable and 
necessary costs of any subsequent development.” 
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The utilities have suggested that if the paragraph is not omitted it be changed 
to read: 

“(m) That there are reserved rights-of-way for reservoirs, dams and other 
works, specifically projected and authorized by Congress at the time of appli- 
cant’s acceptance of its right-of-way, which may thereafter be constructed for 
the development of hydroelectric power or irrigation as authorized (under author- 
ity of the United States,] and that the use of the right-of-way for the purpose 
authorized shall be discontinued without liability or expense to the United 
States when [found by the Secretary to be] in conflict with such power or 
irrigation works.” 

The suggestion that paragraph (m) be deleted or modified as suggested is not 
compatible with the public interest. The Congress has granted rights-of-way 
across public lands for reservoirs, canals, and ditches for irrigation and inci- 
dental power purposes to persons, associations and corporations, whether hereto- 
fore or hereafter constructed. The Secretary of the Interior has no discretion 
whatsoever in such matters. His duties would appear to be of a ministerial 
nature. He must satisfy himself that corporate applicants are properly organ 
ized under State law and that all applicants have filed the required certificates 
and maps. Further, it should be observed that all patents issued subsequent to 
1890 contain reservations for such works constructed by the authority of the 
United States (sees. 945, 946-951, inclusive, title 48, U. S. C.). 

The comments of the company may have merit, but under the circumstances, 
the request for elimination of paragraph (m) would, of necessity, have to be 
directed to the Congress. 

It is my opinion that the paragraph could be modified so as to make it less 
burdensome by adding the words “or adapted” immediately following the word 
“discontinued” in the seventh line of the quoted regulation. I have indicated 
this addition by bracketed language in the quoted paragraph. 

Section 244.21 (a) and (f). 

“(a) [Unless a higher rate is prescribed in the approval of the right-of 
way,] The charge for use and occupancy of public and reservation lands for 
rights-of-way for telephone, telegraph, and power transmission lines, water pipe 
lines, ditches or canals under the act of February 15, 1901 (31 Stat. 790; 48 
U. S. C. 959) ; telephone, telegraph, and power transmission lines under the act 
of March 4, 1911 (36 Stat. 1253; 43 U. S. C. 961); tramroads under the act of 
January 21, 1895 (28 Stat. 635; 43 U. 8S. C. 956); oil and gas pipelines under 
section 28 of the Mineral Leasing Act of February 25, 1920 (41 Stat. 449), as 
amended August 21, 1935 (49 Stat. 678; 30 U. S. C. 185); and water pipelines, 
ditches, flumes, tunnels, or canals under section 4 of the act of February 1, 1905 
(33 Stat. 628; 16 U. S. C. 524), shall be at the rate of five dollars (5) per mile 
or fraction thereof per calendar year or fraction thereof for rights-of-way not 
over 100 feet in width and one dollar ($1) per mile or fraction thereof for each 
additional 20 feet or fraction thereof in width. 

“(f) At any time not less than 5 years after either the approval of the right-of- 
way or the last revision of rental charges thereunder, the regional administrator: 
after reasonable notice and opportunity for hearing. may review such charges 
and impose such new charges as [he] may [decide to] be reasonable and proper 
commencing with the ensuing calendar year.” 

Company comment: “The desirability of the above changes is self-explanatory. 
It eliminates possible criticism of arbitrariness in administrative action in that 
initial fee is fixed in the regulations themselves, and subsequent revisions would 
be based upon reasonableness in fact, following notice and opportunity for hear- 
ing.” 

There is nothing in the suggested changes incompatible with the public interest 
and I believe the present regulations would be strengthened from 
point by their adoption. 

Section 244.48 (b): 

“(b) a description of the transmission line of which the line for which a right- 
of-way is requested forms a part, giving in reasonable detail the points between 
which it will extend, its characteristics and purpose. There must also be included 
a statement as to the voltage for which the line is designed and at which it is to be 
operated initially, and a statement as to whether it is to serve a single customer, or 


a legal stand- 


a number of customers, or is intended to transmit power solely for the applicant’s 
use. If the line is to serve a single customer or is for the applicant’s own use, the 
nature of such use must be given (such as airway beacon, coal mine, and irriga- 


tion pumps. [If the line is to have a nominal voltage of 33 kv or over, the appli- 
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cation should include a one-line diagram of the proposed line and the immediate 
interconnecting facilities including powerplants and substations, a power flow 
diagram for proposed line and connecting major lines showing conditions under 
normal use, and typical structure drawings of proposed line showing construction 
dimensions and list of materials.J’ 

Company comment: “It is not believed that the information deleted is mate- 
rial for transmission line right-of-way grant.” 

I see no objection to this change. 

Section 244.44 (b): 

“(b) To make provision, or bear the reasonable cost, or portion thereof, (as 
may be determined by the Secretary) of making provision for avoiding inductive 
interference between any project transmission line or other project works con- 
structed, operated, or maintained by him on the approved right-of-way, and 
any radio installation, telephone line, or other communication facilities existing 
when the right-of-way is authorized[, or any such installation, line, or facility 
thereafter constructed and operated by the United States or any agency thereof]. 
This provision shall not relieve him from any responsibility or requirement which 
may be imposed by other lawful authority for avoiding or eliminating inductive 
interference.” 

Company comment: “Under paragraph (a) of section 244.44, the applicant is 
required to construct any transmission line in accordance with the standards pre- 
scribed in the National Electric Safety Code, as adopted and approved by the 
United States Department of Commerce. One of the objects of the code con- 
struction requirements is the elimination of the causes of inductive interference. 
It is believed reasonable that the provision called for in paragraph (b) above 
should therefore be limited to existing lines, as future construction of other 
projects can largely avoid such interference by avoiding unnecessary or unrea- 
sonable proximity to the facilities already in place. Also, in many instances, rea- 
sonableness might well only require the applicant to stand a portion of any costs 
involved, assuming that the existing facilities themselves were not constructed 
in accordance with acceptable or approved standards.” 

This suggested change might conceivably be incompatible with the public in- 
terest. The United States might in the future decide to build a parallel line or 
some other communication facility on the right-of-way which under existing law 
can be 400 feet wide. Alternative locations for the Government facilities might 
be over private lands at considerable extra expense. When one considers that 
the utility is obtaining its rights-of-way for $5 per mile, it would seem it should 
bear a portion of the cost of avoiding inductive interference when related to 
future Government lines. Perhaps it would be reasonable to divide the costs 
as to future projects. As to existing projects, the company should bear the entire 
cost in view of the fact they are obtaining their right-of-way at such a nominal 
figure. 

Section 244.43 * * *: “(c¢) A statement as to the distance from the nearest 
transmission or distribution lines of any other person, corporation, association, 
municipality, or other agency engaged in the sale of power, or a statement that 
there are no such lines existing or contemplated within 10 miles of any part of 
the transmission line of which the line for which a right-of-way is requested 
forms a part.” 

Section 244.44 * * *: “(¢) That the transmission line for which the right-of- 
way is authorized shall not be used for the transmission of any power generated 
otherwise than by and at the connecting generating plant until the regional 
administrator shall have given written authority for such use and then only on 
the terms and conditions expressed in such written authority.” 

Company comment: “It is suggested that paragraph (c) of sectidn 244.48 and 
paragraph (c) of section 244.44 be eliminated in their entirety. The informa- 
tion called for under these paragraphs is no longer applicable to modern electric 
power system operation, due to interconnection between systems and necessary 
installation of new generating plants, which result in constantly changing sources 
of power supply and attendant transmission problems. While the information 
called for might be applicable to a single line supplying power for limited pur- 
poses from one or more isolated powerplants, such information is not deemed 
material or essential as a prerequisite for right-of-way grant.” 

I see no reason why these sections should not be eliminated. The first sec- 
tion appears to be obsolete and the second unnecessary. 

Section 244.44 (d), 48 CFR, as amended by circular 1854: 

I have not quoted this section because of its length and because it has been 
discussed in detail in part 2 of this memorandum. As noted, the utilities have 
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sought to have this regulation eliminated ever since the adoption of the first 
regulation in 1948 permitting the Government to interconnect and use a grantee’s 
transmission line. The regulation only applies to distribution lines and then 
only to lines of 33 kilovolts or more. Once the Government uses any surplus 
capacity of a grantee’s line the capacity cannot be recovered to meet the needs 
of grantee except upon 30 months’ notice to the Government. Most of the 
utilities have at considerable extra expense built such lines across non-Govern- 
ment lands because of their objections to this regulation. Although this regula- 
tion was upheld in Idaho Power Co. v. Chapman, supra, it is doubtful if it is a 
necessary one. Certainly the provisions permitting the Government to increase 
the capacity of such lines and use such increased capacity for transmission of 
Government power should be eliminated. It would appear that the regulation is 
not in harmony with the present power policy, and in view of the fact it is being 
avoided anyway, I would recommend its deletion. 

Generally and with the exception of paragraph (m) which must be retained 
in its present form because of Federal statutes, it is my opinion that the sug- 
gested changes with the exceptions noted would be in the public interest. If the 
changes are made then the legal questions raised in the pending cases would 
become academic and the Pacific Gas & Electric Co. would undoubtedly with- 
draw its present appeals and make new applications for rights-of-way in accord- 
ance with the amended regulations. 

JAMES D. GEISSINGER. 


Mr. Lanican. There is one other document to which reference has 
been made and I think could go into the record at this point, and it 
can be explained in more detail later: The memorandum to the Secre- 
tary from the Solicitor dated August 9, 1954, on the subject of amend- 
ment of the regulations relating to rights-of-way and easements over 
the public land. That is exhibit L. 

Mr. Cuuporr. Without objection, it may be so admitted. 

(The document marked Exhibit L, follows:) 


ExuHIsitT L 


DEPARTMENT OF THE INTERIOR, 
OFFICE OF THE SOLICITOR, 
Washington 25, D. C., August 9, 1954. 
Memorandum to: The Secretary. 
From: The Solicitor. 
Subject: Amendment of the regulations relating to rights-of-way and easements 
over public lands. 

There are attached hereto several proposed amendments to the regulations 
relating to the granting of easements over public lands. 

These regulations were amended in 1948, and there were put into them such a 
large number of restrictions and reservations that they were considered so burden- 
some by the various persons and companies having occasion to desire easements 
that in many cases these persons and corporations built additional miles of line 
(pipeline or electric) for the express purpose of detouring public land and avoid- 
ing the burdensome and uncertain effect of the regulations. Certainly, this is 
hardly in the public interest since it greatly increases the cost of such operation 
which, in turn, is reflected in the rates to the public. 

This matter has been worked on for more than a year by the Solicitor’s staff 
under the primary responsibility of Mr. Geissinger in cooperation with Messrs. 
Armstrong, Burke, Fritz, and myself. 

The various companies involved would, of course, like an easement that could 
not be disturbed under any circumstances for a long period of time, perhaps 50 
years. ‘This, of course, we cannot agree to. It is felt that the Government must 
preserve its rights to construct other and additional projects and other and 
additional lines on Government land which might disturb existing easements. 

On the other hand, unless these companies have some assurance of permanency 
beyond the mere whim of the Secretary (and that is about what the previous 
regulations provided), it is obvious that they cannot secure the capital, and if they 
could secure it, would not be wise in investing it on such an uncertain tenure. 

There have been many proposals made, and the Solicitor’s staff has made many 
drafts of suggested changes. There are in the regulations as drawn three items 
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to which your attention should be directed. The first is paragraph (1) at the 
bottom of page 1 which, I think, protects the interests of the United States, and 
section (m) at the top of page 3 which gives the companies some reasonable 
protection against arbitrary conduct but at the same time permits the Secretary 
to make a finding that the lines of the lessee conflict with works authorized by the 
Congress and therefore must Le rerouted to avoid the conflict. 

The third is the repeal of sections 244.44 (¢) and (d). These are the portions 
of the regulations which were considered so burdensome that the companies in- 
volved have refused to execute such easements. These are the provisions which, 
in substance, would subject the property of the lessee to Government usage, which 
would make the lessee identify the energy or product passing over the line, and 
would restrict it to the output of particular plants, and so forth, a thing which is 
almost impossible to do in connection with any large integrated system. 

In general, I think it is safe to say that many of these former regulations are 
beyond the legitimate power of the Secretary to issue. They fall in the genera! 
pattern of the highly restrictive regulations which the Court of Appeals for the 
District of Columbia condemned and held beyond the Secretary's power in the 
El Paso Natural Gas case. 

I do not believe that they serve any useful purpose unless one proceeds upon the 
theory that the Federal Government is to continue to expand its electric opera 
tions and engage in competitive enterprise with the owners of existing facilities. 

The old regulations repealed hereby also provided for the utilization by the 
Government of all excess capacity in lines on the public lands, a thing which is 
utterly impracticable, results in the inability of the lessee to ever have dependable 
reserve capacity, and again presuposes a vast extension of Government operations 

I believe the regulations in their attached form adequately protect all of the 
interests of the United States, and I recommend their approval. 

CLARENCE A. Davis, Solicitor. 


Mr. Jonas. Pardon me. Is that the one in 1949? 

Mr. Cuuporr. That is the one dated August 1954, memorandum to 
the Secretary from the Solicitor, subject “ ‘Amendment of the regula- 
tions relating to rights-of-way and easements over the public land.” 


Mr. Lanigan. The 1949 one was exhibit J. 

Mr. Jonas. That was the one from Mr. White to the Secretary / 

Mr. Lantean. Yes. Now, have you examined the changes of August 
11. other than the deletion of see tion 244.44 (d) ¢ 

Mr. Wutre. | do not think I understand the question. I have exam- 
ined all the documents that have been provided by the committee 
counsel, 

Mr. Lanigan. You have gone through the complete list of the 
changes there / 

Mr. Wurre. Well, I have read them, yes. 

Mr. Lanican. Would you say that there are other significant 
changes in the regulations other than the deletion of 244.44 (d) ? 

Mr. Wurrr. Well, I read these primarily from the standpoint of 
the regulation on wheeling, because of my prior connection with that 
regulation. I did not study the others with any particular care. I 
merely read them for information purposes. 

Mr. Jonas. Before you leave that memorandum, Mr. Chairman, 
might IT ask Mr. White a question ¢ 

Mr. Cuuporr. Surely. 

Mr. Jonas. Referring you again to the memorandum of Mr. Geis- 
singer, in each one of the changes that he recommended it is true, is 
it not, that he discusses the proposed changes, and states that in his 
opinion the changes would be in the public interest or would not be 
contrary to the publie interest ¢ 

Mr. Wutrr. Yes. He expresses his own view in each instance. 
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Mr. Jonas. And he analyzes the changes, and points out, in respect 
to the one he disagreed with, wherein he thought it would be unwise 
to make the change, and in the instances in which he recommended 
changes, he stated that he did so because he felt that the changes 
tended to clarify the regulations or would serve a useful purpose ‘ 

Mr. Wuirtr. He gave his own comment, yes. 

Mr. Cuuporr. I think we ought to take a recess for about 3 minutes. 

(Short recess taken.) 

Mr. Cuuporr. Will you continue, Mr. Lanigan ¢ 

Mr. Lanican. Could you explain the effect of the change in section 
244.9 (a), which appears on page 2 of the Legislative Reference Serv- 
ice draft ¢ 

Mr. Wurre. The regulation prior to the 1954 change provided that 
a holder of a right-of-way was to comply with existing and future 
regulations of the Department and existing and future State and Fed- 
eral laws applicable to the project; and that phrase “existing and fu- 
ture regulations and” was eliminated with the result that the commit- 
ment on the part of the holder of a right-of-way was merely to comply 
with State and Federal laws applic able to the project, and they added 
the phrase “and lawful existing regulations thereunder.” In other 
words, for whatever value it had, they relieved the company of the 
obligation to comply with regulations and substituted “lawful exist- 
ing regulations,” and they relieved the company of any commitment, 
any specific commitment to comply with future State and Federal 
laws, and merely used the term “State and Federal laws.” 

Mr. Lanican. Now, I notice on page 9 of his memorandum, Mr. 
Geissinger states that in his opinion the present regulations, referring 
to this one and one other, are arbitrary and capricious and would 
probably violate the fifth amendment. 

Do you believe it is any violation of the fifth amendment to require 
a company to agree to abide by future regulations at the time it gets 
its original license ? 

Mr. Wurre. I certainly do not. That is a rather common practice 
in the Government in gr: inting privileges to persons for the use of 
Government property, ‘such as the use of national forest lands for 

rarious purposes, to require that they comply with regulations in 
existence at the time of the granting of the privilege and also to com- 
ply with any regulations issued thereafter. 

Mr. Jonas. M: ay Laska question on that point? 

Mr. Cuuporr. Surely. 

Mr. Jonas. If you have finished with this particular section, and 
before you go to another section. 

Mr. Lanican. No. You go ahead if there is anything you want 
to ask. = 

Mr. Jonas. Would not the requirement in a regulation to have a 
licensee agree to abide by future regulations that may be promul- 

gated at will or at whim by the Secret: ry of the Interior restrict the 
vale of free use of whatever estate is granted by the easement? | 
should think that bondholders would be very much concerned about 
lending money for the construction of a power system if a licensee 
who purchases an easement binds himself to abide by whatever future 
regulations might be promulgated. 
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Mr. Wuire. Well, if the company agrees in advance that it will 
comply with future regulations, then it seems to me that there is no 
denial of due process or other taint of illegality in the requirement. 
It does not have, of course, any right to the use of the Government 
land for this particular project, and it has the option to accept or 
reject the proffer of a right-of-way by the Government in accordance 
with what it believes its interest may be, and it might very well believe 
that in a particular instance the benefit which it would receive would 
not warrant the agreement in advance along this line. 

Mr. Jonas. Do you not agree that the requirement that a licensee 
should make such an agreement in advance might materially affect its 
right to use its own power system that it erects, sometimes at high 
cost, over the easement land? 

Mr. Wuire. I think you have the basic constitutional or at least 
statutory requirement that any regulation promulgated by the Secre- 
tary of the Interior or any other Government official shall not be 
arbitrary or capricious. If it is arbitrary or capricious, then it is 
unlawful. 

Mr. Jonas. Some regulations have been promulgated that have been 
so held, though. 

Mr. Wurre. And they have been held to be unlawful. 

Mr. Jonas. But for a good many years, we did not require licensees 
to make any such agreement. 

Mr. Wurre. I think that in the whole history of Government regu- 
lations imposing conditions for the use of Government lands, you 
will find the practice of requiring persons receiving these benefits to 
be bound by regulations, not only those in effect at the time when the 
light or priv ilege i is granted, but regulations to be thereafter promul- 
gated. This has not been an uncommon thing. 

Mr. Jonas. When have these regulations been put into effect that 
have been superseded ? 

Mr. Wuire. For this paragraph (a) of 244.9, I do not know the 
date when that was imposed, and this draft does not show it. 

Mr. Lanigan. That was not one of the regulations which you 
drafted in 1949? 

Mr. Wuire. No. I was not concerned with that particular regula- 
tion. If it was in existence at that time—and I presume that it was— 
no objection was made to it. 

Mr. LaniGan. I notice in section 244.21 (f) on page 4, the Depart- 
ment retained, although with some changes, the right to increase the 
charges that may be imposed upon a licensee. 

Now, in effect, is that not authorizing a future change in the terms 
of the license ? 

Mr. Wurre. Yes; it is. 

Mr. LaniGan. So actually, future changes are still contemplated by 
the regulation even after they were revised ? 

Mr. Wuire. That is true, 

Mr. Jonas. But may I call attention to the fact that it provides 
that that may be done only after reasonable notice and opportunity 
for public hearing? 

Now, there is no such provision in the other section. You have the 
company agreeing in advance to abide by any change of idea of any 
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future Secretary of the Interior who might elect to change the regula- 
tion. I mean, I'can see a distinction between the two. 

Mr. Lanican. Could I ask one other question? Does the fact that 
a notice is given and a hearing is provided assure that a change will 
not be one just decided upon by the Secretary / 

Mr. Wurrr. No. The Department might decide that, notwithstand- 
ing any objections made by the persons who attend the hearing, an 
increase in the rental might nevertheless be warranted and should 
be imposed. 

Mr. Laniean. I recall a line of cases, starting, I believe, with the 
Dartmouth College case, which involved charters, in which the Su- 
preme Court held that once a charter is given, in absolute terms, it 
could not be changed, but I recall that there were later cases in which 
the Court held that if provision for change is made at the time a 
charter is granted, such changes can be later made. Are you familiar 
with that? 

Mr. Wuire. Well, I think that is generally true, and that is cer- 
tainly true in connection with benefits granted by the Government on 
condition that the person receiving the benefits will be amenable to 
subsequent changes in the regul: tions. 

Mr. Lanican. To turn to section 244.21 on page 3 of the compar- 
ative draft, could you explain what change was made in that section ? 

Mr. Wurrr. Yes. The original regulation had an introductory 
phrase stating that: 

Unless a higher rate is prescribed in the approval of the right-of-way, the 
charge for use and occupancy shall be— 
such and such. The regulation was changed in 1954 at the request of 
the Pacific Gas & Electric Co. so as to eliminate that introductory 
phrase or clause- making provision for the possibility of imposing a 
higher rate in granting a particular right-of-way, and leaving the 
regulation with ‘the flat provision with respect to the rental r: ite. 

Mr. Lanican. The rental rate prescribed in both cases was $5 per 
mile or fraction thereof per year for rights-of-way not over 100 
feet in width and $1 per mile or fraction thereof for each additional 
20 feet or fraction thereof in width; is that correct ? 

Mr. Wuire. That is correct. 

Mr. Lanican. So under the previous regulation it was possible to 
charge more than that $5 a mile—— 

Mr. Wuire. Yes. 

Mr. Laniean. In the case of the initial granting of the right-of- 
way ! 

Mr. Wuire. That is true. 

Mr. Lanigan. And in the case of a new application it is not possible 
to charge more than that ? 

Mr. Wuire. That is true, without changing the regulation. 

Mr. Lanican. Now, do you know why the Department i in the earlier 
regulation retained the right to preser ibe more than the $5 a mile, with 
the slight additional char oe? 

Mr. Wuire. No; I do not. 

Mr. Cuuporr. How was the original $5 a mile arrived at? Was 
that just picked out of the air, or was that based on some fair rental 
for service rendered ? 
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Mr. Wuire. Mr. Chudoff, I cannot answer that question because I 
do not know the origin of the particular charge. 

Mr. Crrcporr. Was it ever in your memory more than $5 or less 
than $5? 

Mr. Wurre. I donot member any other provision. 

Mr. Cuvporr. It was just something that they picked up, so far 
as you know, so that it would not give them the rights free ? 

Mr. Wurre. That apparently is the situation. 

Mr. Lanican. There are other situations, are there not, where the 
occupancy of a mile of land 100 feet in width might well be worth 
more than $5 a mile? 

Mr. Wurre. I would certainly think so. 

Mr. Cuvporr. Certainly the $5 a mile was not a fair rental; it was 
not based upon some for mula that was devised for fair rental. It w 
just a nominal rent for the use of that territory. Perhaps some of 
that land might have been worth $100 a mile. 

Mr. Wurre. I presume that it was a figure that was picked because 
of the nominal inconvenience to the Government in connection with 
‘he use of most public lands. But there might very well be situations 
where the Government would be greatly inconvenienced by the use 
of specific public lands. 

Mr. Lanican. Could you answer this question: With your experi- 
ence in the Interior and Agriculture Departments, would the value of 
the use of forest land where the land has to be cleared and the timber 
growth suppressed in order to keep the right-of-way clear—in that 
type of situation, would the value of the growing trees be worth more 
than $5 a mile? 

Mr. Wuire. Obviously the answer to that is “Yes,” that there is a 
difference in the damage suffered or the inconvenience suffered by the 
Government in connection with the granting of some rights-of-way as 
contrasted with the damage or inconvenience to the Government in 
connection with others. 

Mr. LaniGan. So the old provision for a higher rate made pene 
the charging of an appropriate rate in situations where the Govern- 
ment suffered greater inconvenience or loss due to a particular right- 
of-way ? 

Mr. Wurrr. Well, it clearly preserved the authority of the Secretary 
to make exceptions to this rental and in specific situations to impose 
a higher rental than $5 a mile. 

Mr. Moss. Mr. Chairman, at that point, under the revised language 

of 244.21, the charge now becomes $5 a mile or fraction thereof. Read- 
ing that in connection with the changes in paragraph (f) of the 
same number, the authority granted there for adjustment of charges 
would be meaningless; would it not? If your charge is to be $5 a 
mile, then giving to a regional administrator the authority to revise 
charges would not be of much use. 

Mr. Wire. Well, he could make a revision after 5 years, apparently, 
under (f). 

Mr. Moss. No: but you have already set the rate at $5. 

Mr. Wuirr. Yes: that istrue. But granting the regional adminis- 
trator authority to make a revision after 5 years is not granting to 
the administrator the right to set the rate. 

Mr. Cuvporr. He could revise down but he could not revise upward. 


whe 


eith 
ther 
T 
whi 
N 
any 
issu 
ther 
wo 
\ 
and 
M 


toe 





CERTAIN ACTIVITIES REGARDING POWER 149 


Mr. Moss. That is my point. Could he adjust upward ? 

Mr. Wurre. That may be so, but I have not discussed the problem. 

Mr. Jonas. May I interrupt? It says that he may impose such new 
charges as may be reasonable and proper commencing with the new 

calendar year. That would contemplate a revision upward. 

Mr. Moss. Yes. But in paragraph (a)— 
the charge for use and occupancy of public land for rights-of-way, and so on, 
shall be at the rate of $5 per mile or fraction thereof per calendar year. 

Mr. Jonas. Your point being that the two provisions are not con- 
flicting ? 

Mr. Moss. Yes. 

Mr. Cuuporr. I think if you try to read the two sections together, 
it is almost impossible to make a rate of higher than $5, but you could 
revise the rate down to less than $5. That is my interpr as ition. 

Mr. Moss. I think you might be able to revise it to less, but I do not 
feel you could revise it to more. 

Mr. Cuuporr. That $5 appears to be a ceiling, as far as I am con- 
cerned. 

Mr. Jonas. May I refer to another point? As I read the change 
that was eliminated, I do not see that the situation was improved under 
the old regulation, because it permitted an increase in the rental only 
where the higher rate is prescribed in the original approval, and a 
determination had to be made at the initial stage of the matter that it 
was to be $5 or $40, or something else; it could not be revised unless it 
could be revised under (f) ;in that not your inter — ition, Mr. White / 

Mr. Wurre. That is my understanding, yes, sir, that (f) does not 
affect the situation that existed previously. 

Mr. Jonas. That is right. It did not reserve any right to make a 
change unless (f) did it. 

Mr. Moss. I agree with you, with the exception that under the old 
language, in (a) if a higher charge was justified, it could have been 
made at the time of approval. Now we take away any right to make 
a higher charge. I think the conflict between (a) and (f) has always 
existed, at least in the original language of the 1949 revision, and the 
language in the 1954 revision. 

Mr. Lanican. Are ther any more questions on that? 

Mr. Jonas. No; unless someone can clear up what is meant in (f) 
when the language is used— 
either the approval of the right-of-way or the last revision of rental charges 
thereunder. 

That would seem to indicate there is another regulation somewhere 
which controls revision of rentals. 

Mr. Wurre. I suppose that means the last revision under (f), if 
any, because you can consider the problem 5 years after the original 
issuance of the right-of-way, and maybe change the rate then, and 
then 5 years subsequently you can consider the problem again. That 
would be my supposition. 

Mr. Lanican. Could you explain the changes in section 244.43 (b) 
and (c), which are set forth on pages 4 and 5 of the comparative draft ? 

Mr. Wuire. Well, the change in paragraph (b) of section 244.43 was 
to eliminate the last sentence of the regulation reading as follows: 
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If the line is to have a nominal voltage of 33 kilovolts or over, the application 
should include a 1-line diagram of the proposed line and the immediate inter- 
connecting facilities including power plants and substations, a power-flow dia- 
gram for proposed line and connecting major lines showing conditions under 
normal use, and typical structure drawings of proposed line showing construction 
dimensions and list of materials. 

That sentence was eliminated in the 1954 version of paragraph (b) 
of 244.43 

Then paragraph (c) of 244.43 was eliminated entirely in the 1954 
regulation. That paragraph previously required a person applying 
for a right-of-way to submit a statement of the distance from the 
nearest transmission or distribution lines of any other person, corpora- 
tion, association, municipality, or other agency engaged in the sale 
of power, or a statement that there are no ‘such lines existing or con- 
templated within 10 miles of any part of the transmission line of 
which the line for which a right-of-way is requested forms a part. 

Mr. Lanican. Would you say that the information that had been 
required previously, and ‘which was eliminated, is a type of informa- 
tion that would be needed if the Department. seriously intended to 
transmit power to the various preference right customers and to utilize 
the former wheeling stipulation ? 

Mr. Wuire. Yes; that is true. 

Mr. Lanican. So if the Department is not going to wheel power o1 
utilize private lines to transmit power, this infor mation is not 
necessary ¢ 

Mr. Wurre. I would think it would not be. 

Mr. Laniean. And it is also desirable to secure information to plan 
integration of systems; is that not correct ? 

Mr. Wuire. I would think that would be so. 

Mr. Lanican. Again, if there is no intention to secure such integra- 
tion, this information would not be necessary ? 

Mr. Wurrr. That is right. 

Mr. Lanican. Since you have left the Department have you taken 
up the general practice of law ? 

Mr. Wuire. Yes. 

Mr. Lanican. Do you have occasion to deal with the Department 
of the Interior in that general practice? 

Mr. Wuire. Yes; I have a good many business transactions with 
the Department. 

Mr. Lanican. Do you have occasion to look at the various records 
and files of the Department of the Interior from time to time as a 
private practitioner / 

Mr. Wuire. Yes; that istrue. I think, however, I ought to say that 
I have not requested permission to examine any records other than 
those that relate to matters which I am handling as a private attorney. 

Second, I think I should say that the personnel of the Department 
has been very cooperative in that regard and has permitted me to 
examine all the files in which I have ‘expressed an interest. 

Mr. Lanican. That is true of almost all attorneys who deal with 
the Department; they are given similar cooperation ‘ ; 

Mr. Wurrr. I think there is a tradition in the Department which 
the present administration is following, of permitting attorneys who 
are handling matters before the Department to have access to pertinent 
files. 





CERTAIN ACTIVITIES REGARDING POWER 151 


Mr. Lanican. Now, when you get a file from the Department of the 
Interior in which you are interested, are the surnamed copies of the 
Department of the Interior’s files present in that file? 

Mr. Wuire. The surnamed copies as such have not been significant 
from my standpoint, but I do recall that files which I have examined 
have contained surnamed copies. 

Mr. Lanigan. And you would say that is true of the files made 
available to the normal attorney who comes before the Department 
for information ¢ 

Mr. Wurrer. Well, I can only speak from my own experience, but I 
would assume that other attorneys have the same privilege that I have, 
of examining pertinent files. 

Mr. Lanican. Now, do you recall during your time as Solicitor 
whether at any time the Department refused to make surnamed copies 
of documents available to congressional committees ? 

Mr. Wuire. I do not recall the issue ever having arisen. So my 
answer to your question is that I do not recall any instance where the 
Department refused to make copies of that sort available. 

Mr. Laniean. Do you recall or do you know of any instance in 
which the Department has refused to make available, during your 
term as Solicitor, available to congressional committees copies of 
internal memoranda from agency in the Department to another 
agency in the Department? 

“Mr. Wurre. I do not recall any instance of that sort. 

Mr. Lanican. Do you recall whether the question ever arose during 
your term ? 

Mr. Wuirtr. I do not believe so. The only instances that I recall 
with respect to making copies of documents available involved re- 
quests by private persons for access to or copies of documents in the 
Department. I think that in some instances, requests of that sort were 
refused, but in most instances of that sort, the Department readily 
made available for examination or copying the documents requested 
by private persons. 

Mr. Lanican. Do you know what the regulation of the Depart- 
ment is with respect to making copies of documents available for 
inspection ? 

Mr. Wuire. I know in a general way, because it was prepare in its 
present form under my supervision. I think it provides that any 
interested person, or words to that effect—it may be “any person hav- 
ing a legitimate interest in a matter,” or something like that—may 
request an opportunity to examine or to obtain a copy of any docu- 
ment in the files of the Department, and it provides that the request 
will be granted unless it is determined by competent authority that 
it would be prejudicial to the interest of the United States to make 
the particular information available, and a rejection goes clear up to 
the top before there is a denial of the privilege to anybody. 

In other words, if the custodian of a particular file thinks that it 
would be prejudicial to the interests of the Government to make 
information available to a member of the public, the person request- 
ing the document or a copy of the document has the privilege of 
appealing on up to the Secretary of the Interior in his attempt to gain 
access to the particular document. 
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Mr. Lanican. Would you say that the chairman of a congressional 
committee which is making a study of public power policies and 
actions of the Department. has a legitimate interest in seeing the 
documents? 

Mr. Wuire. Well, I think an affirmative answer to that is justified. 
It seems to me he does have a legitimate interest. 

Mr. Lanigan. And would you say that showing those documents 
to the committee would be prejudicial to the interests of the United 
States ? 

Mr. Wuirre. I think it would not. 

Mr. Lanicgan. It might be prejudicial to the interests of certain 
persons in the Government you concede that, do you not ? 

Mr. Wuire. Yes. Sometimes it might be embarrassing to specific 
persons in the Government service. 

Mr. Lanican. Would, in your opinion, the fact that a document is 
embarrassing to particular persons in and of itself justify its disclo- 
sure as being prejudicial to the interests of the United States ? 

Mr. Wurrr. No. The latter is a standard that has been fixed by 
court decisions as to situations when the head of a Department may 
decline to furnish documents requested by outside persons; that is, 
when the disclosure of the document or information would be preju- 
dicial to the interests of the United States, and that does not take into 
account the interests of specific persons in the Government service, 
but the interests of the Government of the United States. 

Mr. Lanicgan. Would you say that if you happened to go to the 
Department and ask for a particular document under the regulation, 
and it was decided that you had a legitimate interest, and disclosure of 
that document would not be prejudicial to the interests of the United 
States, the Department would be bound to show you that document or 
else change its regulations? 

Mr. Wurre. That is true. 

Mr. Lanican. That is all I have. 

Mr. Cuvuporr. Are there any questions, Mr. Moss ¢ 

Mr. Moss. No questions. 

Mr. Cuuporr. Any questions, Mr. Mollohan ¢ 

Mr. Mottouan. No questions. 

Mr. Cuuporr. Mr. Jonas / 

Mr. Jonas. I have a few that I want to talk to Mr. White about. 1 
think that we have covered some of this already, Mr. White, but I am 
not entirely clear about some of your answers, ‘and if you will permit 
me to, I would like to r: aise these questions again. 

Do you know of any court decision, any judicial determination or 
interpretation that has ever been made of the word “preference” as 
used in the various statutes to which reference has been made in this 
hearing ¢ 

Mr. Wurrr. I do not believe there has been any judicial determina- 
tion of that term. 

Mr. Jonas. Did you, while you were Solicitor of the Department, 
ever render an opinion or an interpretation of the meaning of the so 
called preference clause ¢ 

Mr. Wurre. I rendered a number of decisions with respect to these 
power provisions. I do not recall specifically whether that was in- 
volved in any of them or not. 
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Mr. Jonas. You do not recall ever having made a study as a result 
of which you rendered an opinion as to what is meant by the use of the 
word “preference” in the different statutes ¢ 

Mr. Wuire. At the present moment, I do not recall it. 

Mr. Jonas. You do not recall one ever having been made in the 
Department while you were there ¢ 

Mr. Wuire. No. My recollection at the moment is blank on that 
particular point. I remember rendering a number of decisions in this 
field, but I do not recall that particular one. 

Mr. Jonas. Do you know whether any Attorney General of the 
United States has ever been requested or called upon or has ever made 
an interpretation of the meaning of one of those preference clauses / 

Mr. Wuire. I do not recall. 

Mr. Jonas. I was reading the testimony before the Senate Commit- 
tee on Interior and Insular Affairs last year, on power policy. 1 won- 
der if you read that testimony. 

Mr. Wurre. No, sir; I did not. 

Mr. Jonas. It is stated in a statement by Mr. Clarence A. Davis, 
Solicitor of the Department of the Interior, on pages 184 and 185 of 
that hearing, that an exhaustive search in the Department fails to 
disclose that any interpretation has ever been made of that language, 
and the only opinion interpreting the preference clause was one ren- 
dered by the Attorney General of the United States under the admin- 
istration of President Wilson, which would have been 1912-16. He 
cites it as 830 Opinions of Attorneys General, page 197, in which Mr. 
Davis states that that opinion was rendered on the basis of the fol- 
lowing facts: 

The Pacific Gas & Electric Co. had entered into a transmission agree- 
ment by which a reclamation project was purchasing power and energy 
for an area in the State of Arizona. The company had retained the 
business in the city of Phoenix, Ariz. 

That contract provided, among other things, that while the Gov- 
ernment was serving power to that private corporation, it would re- 
frain from the general retailing of power to customers in the city of 
Phoenix, and from furnishing power to anyone in said city to be again 
sold or retailed. 

The Attorney General was asked to interpret the preference clause 
and to determine whether or not that provision was in violation of the 
preference clause or in violation of the antitrust laws, and the opinion 
of the Attorney General as quoted in this testimony is that it was not; 
that the primary responsibility of the Government was to sell the 
power, and the preference clause was subordinated to it. 

Have you had occasion to examine that opinion of the Attorney Gen- 
eral, or has it ever been discussed by you or in your presence? — 

Mr. Wuirer. No, I do not think so. My recollection now is the same 
as it was a moment ago, that I did not render any opinion on that 
point, that is, I do not recollect having rendered any decision on that 
point. 

Mr. Jonas. You do not recollect, either, having read this particular 
opinion ? 

Mr. Wuirr. That is true. 

I think it might be fair to say at that point that the present provi- 
sions in the statutes with respect to preference are probably subsequent 
in time to the date of that particular opinion. 
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Mr. Jonas. Not all of them. 

Mr. Wurre. Well, I think the present provisions probably are. The 
original preference provision, of course, antedated that particular 
opinion because Congress enacted the first ae provision in 
1906, and in that particular statute, which related to the reclamation 
of arid lands in the West, the Congress said that if there was an oppor- 
tunity to generate electric power at any of these reservoir projects 
built under the reclamation laws, the Secretary of the Interior or the 
Bureau of Reclamation was authorized to generate the power, and it 
said that the Secretary might lease the power privileges at such a 
project and that he should give preference to municipal purposes. 

That was the original preference provision, but it has been suc- 
ceeded in connection with reclamation projects, for example, by, I be- 
lieve it is, section 9 of the Reclamation Project Act of 1939. 

The other current provisions are found in section 5 of the Flood 
Control Act of 1944 and in the Bonneville Project Act and in the Fort 
Peck Act and in the Boulder Canyon Project Act, all of which 

Mr. Jonas. Grand Coulee? 

Mr. Wurre (continuing) 
ion which you mention. 

The Grand Coulee power is disposed of under the reclamation laws 
and is subject at the present time to section 9 of the Reclamation 
Project Act of 1939. 

Mr. Jonas. In most of these acts when speaking of preferences, 
Congress at the same time talks of the widest possible use of the 
power ; does it not ? 

Mr. Wurre. That is right. It enjoins the marketing agency to 
achieve the most widespread use of the power at the lowest possible 
rates consistent with sound business principles, and then imposes on 
the marketing agency in virtually every one of the statutory provi- 
sions a mandatory duty to grant preference in the marketing of power 
to certain specific groups of people. 

Mr. Jonas. Now, it is true, is it not, th 
between those two provisions? Ifa preference customer, for example, 
sells the bulk of its power for industrial use, it would deny, or be in 
opposition to, the other sections of the statutes which contemplate the 
freest domestic and agricultural use of power. 

Mr. Wurre. There is in each of these statutes a statement that wide- 
spread use, particularly to domestic consumers and farmers, shall be 
achieved. 

Mr. Jonas. Now, my question is this: 

[t is conceivable, is it not, that if you followed literally and to the 


fullest extent possible the preference clause, you would be in conflict 
with the “widest possible use” clause ? 


Mr. Wuirr. I suppose that cities 
their power to industria] consumers, but in that connection the Bon- 
neville Project Act, for example, and also the Tennessee Valley Au- 
thority Act require the marketing agency to insert in each contract for 
the sale of power a provision whereby, if the purchaser is engaged in 
the resale of the power to the public, the contract can be revoked by 


the marketing agency in 5 years’ time if the power is needed for pref- 
erence customers. 


Mr. Jonas. That was not true in the 
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Mr. Wuire. It is in the law. 

Mr. Jonas. Sir? 

Mr. Wurre. It is in the statute. 

Mr. Jonas. Are you familiar with those contracts 

Mr. Wuire. I do not think I ever saw them, but in the Bonneville 
Project Act, there is specific provision to the effect that 1 mentioned. 

Mr. Jonas. You mean, a withdrawal provision ‘ 

Mr. Wuire. A withdrawal provision in the sale of power to persons 
for resale. 

Now, in the case that you have mentioned, probably there was no 
resale involved by the aluminum company. 

Mr. Jonas. They received 30-year contracts without withdrawal 
provisions. 

Mr. Wurre. The requirement for inserting a withdrawal provision 
relates only to contracts for the sale of power by Bonneville or by 
TVA to persons for resale. 

Mr. Jonas. But it would not apply for direct use ? 

Mr. Wuire. That is right. 

Mr. Jonas. I still am not quite sure that you and I are in agreement 
on a possible conflict between these two provisions that I find in 
most of the acts: 

First, and it comes first in most of them, does it not, that the 
general purpose is to make the widest possible use of power, and 
secondly, there is the provision that in the sale of power preference 
shall be given, sometimes to municipalities, sometimes to Government 
agencies, and sometimes to public bodies and cooperatives / 

Mr. Wuire. In some instances, I believe that the two provisions are 
conjoined, the mandate being for the marketing agency to achieve 
the most widespread possible use and to that end it shall grant prefer 
ence to public bodies and cooperatives. 

Mr. Jonas. I suppose there is little argument over the meaning of 
the preference clause where power is sold at the bus bar or at the point 
of first contact, and the arguments come over the differences in opinion 
as to how far the Government should engage in the transmission of 
power to make it available to the preference customers. Is that true‘ 

Mr. Wuirr. I believe the only statute in this field that requires the 
Government to sell its power at the switchboard or bus bar is the 
Boulder Canyon Project Act. 

I do not believe there is any such limitation in any of the other 
statutes governing this particular field. 

Mr. Jonas. I was not talking about a provision of the statute then. 
I was speaking of the general argument that has developed over the 
responsibility ‘of Government in the sale of power. 

Mr. Wuire. Well, I suppose that it is true that very few of the pre- 
ference customers are in position to buy it at the bus bar, although 1 
am getting outside the field of my competency. I am not really a 
power expert. 

Mr. Jonas. In which of these acts to which you have referred and in 
how many of them is reference made to the si ale of power in wholesale 
lots? That would mean at the bus bar or at central locations. 

Mr. Wurre. I do not recall that any of them use the term “whole- 
sale lots.” 
GHOD2 
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Mr. Jonas. The Fort Peck Act, I think, does, or the Flood Control 
Act of 1944. Does it do that? 

Mr. Wurre. I donot believeso. It just says 

Mr. Jonas. Do you havea copy of that act with you? 

Mr. Wuire. No, sir, 1 do not. But I can tell you where it is. It is 
in title 16 of the United States Code. It is section 825s. 

Mr. Jonas. I would like for you to state for the record whether 
that act does not provide for the sale of power in wholesale quantities. 

Mr. Wuire. I do not remember the use of the term “wholesale 
quantities,” but the statute is there in the book which Mr. Lanigan is 
hastily thumbing through, and it will speak for itself. 

Mr. Laniean. I had a slip in here at the Flood Control Act. 

Mr. Wuire. It is section 825s of title 16. 

Mr. Jonas. That was the first act in which the transmission was 
provided for, is it not, the Flood Control Act of 19444 

Mr. Wuire. In which the mandatory obligation to transmit was 
imposed by the Congress ¢ 

Mr. Jonas. Yes. 

Mr. Wuirer. I do not believe so. I believe that there was similar 
language in the Bonneville Project Act, which perhaps antedates the 
Flood Control Act of 1944. 

Of course, the sequence of the two is something that I do not recall 
at the moment, 

Mr. Jonas. You do not—— 

Mr. Lanican. The Bonneville Projects Act was passed in 1937, 
which precedes the Flood Control Act. 

Mr. Jonas. May I read the quotation which I have from the Flood 
Control Act of 1944 and ask the witness if he will interpret it? 





The Secretary is authorized to construct or acquire only such transmission 
lines and related facilities as may be necessary in order to make the power and 
energy generated at such projects available in wholesale quantities for sale 
on fair and reasonable terms to facilities owned by the Federal Government, 
publie bodies, cooperatives, and privately owned companies, 

Mr. Wuire. I think that language is in there; yes. I recall it. 

Mr. Cuuporr. That is in most of the acts. 

Mr. Jonas. Do you think that language similar to that is in most 
of the acts? 

Mr. Wuire. I do not believe that it is in that form. I do not 
remember what the precise language is in all of them. 

Mr. Jonas. Mr. White, after you were in the Department of the 
Interior, you later went to the Department of Agriculture, or vice 
versa ¢ 

Mr. Wuire. Vice versa. 

Mr. Jonas. You were not in the Department of the Interior twice? 

Mr. Wurre. No, sir. 

Mr. Jonas. Just the once? 

Mr. Wuire. I was Solicitor of the Department of Agriculture from 
1935 until 1942. 

Mr. Jonas. Now, I still am not quite sure that you and I are think- 
ing in terms of the same definition of transmission lines and distri- 
bution lines. 

Are you familiar with the glossary? Did you use that? 

Mr. Wurre. I have seen it. 
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Mr. Jonas. It was prepared in 1949 by the Department of Agri- 
culture, the Department of Commerce, the Department of the Interior, 
the Corps of Engineers and the Federal Power Commission for the 
purpose of agreeing upon definitions of terms. 

Mr. Wurre. I have seen it. 

Mr. Jonas. Now, may I read you the definition in this pamphlet of 
“transmission” and “transmission line” and ask you if that is the 
definition that the Department of the Interior used while you were in 
the Department ? 

Transmission: The transporting or conveying of electric energy in bulk to a 
convenient point at which it is subdivided for delivery to the distribution system. 

Then there is a secondary definition, but the one that I have read is 
the one that I am going to ask you if that is the meaning of the term 
“transmission line” as used in the De partment. 

Mr. Wuirtr. The Department uses it, I think, in the same sense 
that the Congress used it in the 1901 and 1911 acts, because the De- 
partment is carrying out the authorization of the Congress. 

I think the Departme nt uses the term to mean a line over which 
electric power is transported. It might be a distribution line or a 
primary transmission line, although since the enactment of the Federal 
Power Act the Department does not have any authority over the 
granting of rights-of-way for the construction of primary transmis- 
sion lines over public lands from a powerplant constructed on a navi- 
gable river under a license from the FPC. That authority is now 
vested in the FPC. 

Mr. Jonas. The Department of the Interior, therefore, would not 
have any jurisdiction under these regulations—and these regulations 
would not apply to a primary transmission line from a hydroelectric 
plant toa load center ? 

Mr. Wuirr. If the hydroelectric plant is built under a license from 
the FPC, and, of course, it would have to be if a navigable stream 
were involved, that is true. 

Mr. Jonas. That would not apply if it were a steam plant ? 

Mr. Wuire. No. A steam plant built on privately owned land, 
let us say, if they wanted to build a line over the public lands, they 
would have to get the right-of- way from the Interior Department, 
whether the line was a primary transmission line or a distribution 
line. 

Mr. Jonas. I have only one other question, sir, and it refers to 
one of the sections changed to which Mr. Lanigan addressed him- 
self and asked you some questions about, and that is the one which 
eliminated the requirement that a licensee should abide by future 
regulations. , 

Mr. Wire. Irecall that. 

Mr. Jonas. Is there any such arrangement or ae of that 
nature applicable in the case of eminent domain’ Under the general 
law would a private power company be subjected to requirements of 
that sort, under easements acquired over privately owned land under 
ther ight of eminent domain ? 

Mr. Wurre. I do not think so. 

Mr. Jonas. In some of these documents that I have read I have seen 
a case used as an illustration—I think it was perhaps the Idaho Power 
Co. case—in which the line was about 84 miles across privately owned 
land and only 8.4 miles across public domain. 
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Mr. Wurrer. I think those specific distances were 35.8 miles across 
private lands and 5.8 miles across public lands. 

Mr. Jonas. At any rate, the line in question crossed privately owned 
land to a considerably greater distance than it crossed public-domain 
land. 

Mr. Wurrr. That is true. 

Mr. Jonas. Would you think that it would be fair to impose upon 
a company seeking to build a powerline over that distance and across 
public-domain land to impose the condition that before it could obtain 
an easement to cross the 5 miles of Government-owned land it would 
have to agree to abide by all future regulations that might be made by 
the Secretary of the Interior, when it does not have to make any such 
agreement with respect to the privately owned land over which it goes / 

Mr. Winre. Well, I think that regulation is not unfair, when you 
take into account the fact that regulations imposing arbitrary and 
capricious conditions are invalid, anyhow, and the company could 
escape compliance with regulations of that sort. 

Since it is subject only to reasonable regulations, I see no reason why, 
if a company agrees to it, that is not a f: ur arrangement. 

Mr. Jonas. In other words, if a company acquires an easement by 
eminent domain, it acquires something that it owns without interfer- 
ence 

Mr. Wurre. That is right. 

Mr. Jonas. And can make use of it subject only to regulations of 
regulatory bodies in the general sense / 

Mr. Wurre. That is right. 

Mr. Jonas. But you think the situation ought to be different if it 
acquires by negotiation an easement to cross land owned by the United 
States Government ? 

Mr. Wiirr. Well, I think that particular regulation was fair: yes, 
I think it was fair. 

Mr. Jonas. At least it would be subject to difference of opinion, 
would it not / 

Mr. Warr. Granted. 

Mr. Jonas. I mean the whole question resolves itself into one of dis- 
cretion on the part of the Secretary of the Interior; is that not true / 

Mr. Wurrr. That is certainly true: yes. He has a very wide dis- 
cretion in the issuance of regulations in ‘this field because the C ongress 
has specifically said that these rights or privileges are to be made avail 
able under general regulations to be fixed by the Secretar vy. The Con- 
gress has not itself undertaken to lay down any requirements, but has 
left the matter within the discretion of the Secretary. 

Mr. Jonas. Congress did, however, elect to do so in the case of 
easements for pipelines, and specifically provided that they would 
be common carriers. 

Mr. Wuirrr. Congress imposed that specific requirement, but it 
also left it up to the Secretary to impose such regulations and condi- 
tions with respect to survey, location, application, and use as he might 
deem appropriate. 

Mr. Jonas. But it did write into the Mineral Leasing Act, under 
which public easements are acquired, a provision that such pipelines 
would have to be common carriers ? 


Mr. Wirre. That is true. 
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Mr. Jonas. But Congress has never written any such provision 
of that sort into any of its power legislation ? 

Mr. Wuire. That is true, and no Government agency, so far as 
I know, has ever attempted by administrative action to impose such 
a requirement. 

Mr. Jonas. The closest thing to it would be the regulation we are 
talking about now, which did provide for the right of entry by the 
Government. 

Mr. Wutre. That is true. 

Mr. Jonas. That is all. 

Mr. Cuuporr. Any questions ? 

Mr. Moss. Mr. Chairman, I want to read this provision in the Fort 
Peck Act. It was mentioned as an example of one requiring wholesale 
offering. 

Mr. Jonas. No. That isthe Flood Control Act of 1944. 

Mr. Moss. But you discussed the Fort Peck Act. 

Mr. Jonas. I mentioned the Fort Peck Act. 

Mr. Moss. I would just like to read for the record the following 
language in section B of that act: 

In order to encourage the widest possible use of all electric energy that can be 
generated and marketed and to provide reasonable outlets therefor and to 
prevent the monopolization thereof by limited groups, the Bureau is authorized 
and directed to provide, construct, operate, maintain, and improve such electric 
transmission lines, substations, and facilities and structures appurtenant thereto 
as it finds necessary, desirable, or appropriate for the purpose of transmitting 
electrical energy available for sale from the Fort Peck project to existing and 
potential markets and for the purpose of interchange of electric energy to 
interconnect the Fort Peck project with either private or with other Federal 
projects and publicly owned power projects now or hereafter constructed. 

It goes on and in section 4 says: 

In order to assure that the facilities for the generation of electric energy at 
the Fort Peck project shall be operated for the benefit of the general public 
and particularly of domestic and rural consumers, the Bureau shall at all 
times in disposing of electric energy generated at the said project give prefer- 
ence and priority to public bodies and cooperatives. 

It seems to me that that is very clear not only in directing a prefer- 
ence, but in also directing that the Bureau concern itself with more than 
just generating, but also direct that they shall construct facilities 
and maintain the facilities to see that this power gets to the consumer. 

Mr. Jonas. I do not read it, “to get to the consumer.” It says, “get 
to load centers.” 

Mr. Moss. “To existing and potential markets.” It does not say 
“load centers.” It says ~mnarkets. : 

Mr. Jonas. Is it your—and we are getting into a debate—is it your 
contention that that language requires the Government to distr ibute 
power at retail? 

Mr. Moss. I think that it would not require them to distribute at 
retail, but I think it requires them to exercise every possible oppor- 
tunity to see that it gets to markets—and not load centers, necessarily, 
but to available markets. 

Mr. Jonas. Of course, the use of the word “preference” involves a 
choice. Otherwise Congress would have said that all power shall be 
sold to preference customers. 

Mr. Moss. Preference and priority. 
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Mr. Jonas. Lagree with that. I understand that. The only question 
that I am raising is whether that involves retailing or wholesaling. 
That was what I asked Mr. White about. 

Mr. Moss. I do not recall any effort by the Government to get into 
the retail power business. Out my way the Bureau tries to sell to the 
public agency which itself would like to retail. It does not retail the 
power, but it does try to give preference to the public agencies. 

Mr. Jonas. I had better ask Mr. White this, since he is the witness, 
but I do not care who answers it. 

What if a project should produce 100,000 kilowatts of electricity 
at the bus bar? And assume that you have preference customers with 
transmission lines there to absorb 50,000 of those kilowatts, and private 
utilities absorb the other 50,000 and move it from there. 

Well, now, what if out beyond that range there were other preference 
customers? Ts it your idea that the preference clause would require 
the Government to transmit the 50,000 kilowatts of surplus power, 
say, 100 miles distance in order to make it available to preference 
customers and deny the nonpreference customers who would take it at 
the bus bar? 

Mr. Moss. That is my position, and that is exactly what we have 
been trying to do in the Central Valley of California. In fact, that is 
what we have done. Through wheeling agreements we have gotten 
power—— 

Mr. Jonas. What would you do with the nonpreference customers 
who reside within the area served by the private utility? 

Mr. Moss. We serve the preference customers first. If there is 
power over, then the nonpreference customer gets it. 

Mr. Jonas. I understand that. I agree with that, at the load center. 
But now we are talking about the obligation of the Government to 
build a transmission line 100 miles to get to another preference 
customer to the exclusion of the nonpreference customers close by. 

Mr. Moss. If it cannot get the money to build the transmission 
line, then it will not service the nonpreference customer unless it can 
arrange for wheeling. If that is not practicable or it is unable to 
negotiate, then it is going to have to sell its power to whatever utility 
is available. 

Mr. Jonas. Would you say that the preference clause you read con- 
templates that the Government will have an obligation to build a 
transmission to take the surplus power to the preference customer 
down the road 50 or 100 miles ? 

Mr. Moss. Yes. The way I read this: 

The Bureau is authorized and directed to provide, construct, operate, main- 
tain. and improve such electric transmission lines and substations and facilities 
and structures appurtenant thereto. 

It would seem to me that we direct that they make every reasonable 
effort to meet the need of the preference customers. 

Mr. Joxas. Even if the servicing of the preference customer would 
not provide the widest possible use of it ? 

Mr. Moss. I said every reasonable effort, and in most instances that 
Tam familiar with, the preference customer would provide the wider, 
or a verv wide 

Mr. Jonas. That would depend on individual cases. T wovld as- 
sume that is true. in most cases, but that would not necessarily be true 
in all cases, would it ? 
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Mr. Moss. I just feel that implicit in the language is the intent of 
the Congress that the Bureau shall try its very best to get the power 
there and to give preference to public agencies. 

Now, Mr. White, on this matter of the easements over publie lands 
in the case, I think you cited 35 miles over private land, the easements 
over private lands are governed by State law; are they not? 

Mr. — Yes, sir. 

Mr. Moss. And a utility availing itself of the right of eminent do- 
main to get those easements is subject to State law and State regula- 
tion. In the case of utility commissions in the various States, some 
of them have very broad powers and they can impose different regu- 
lations at different times on the utility ? 

Mr. Wuttrr. That is correct. 

Mr. Moss. The individual owner of land could not impose any con 
sr contrary to the public interest ? 

Mr. Wuirr. Not if the right-of-way were acquired by eminent 
domain. 

Mr. Moss. But we are hot entering a field there where there 1s a 
complete void on regulation. There is regulation varying with the 
States, and the Federal Government on the Federal lands has the 
night and the responsibility to set up its own regulations ? 

Mr. Wuire. That is true 

Mr. Moss. That is all the que . ions I have. 

Mr. Cuvuporr. Mr. Mollohan 

Mir. MoLLonan. Dae 

Mr. Cuvuporr. If there are no further questions, I want to take this 
opportunity 

Mr. Lanican. There are a couple of points that I want to raise. I 
just want to ask if it is not correct that there are at least four acts of 
Congress which in positive terms require the Secretary of the Interior 

‘other Federal agencies to transmit power so as to secure its most 
widhapesaal use and prevent monopolization and to bring it to prefer 
ence customers? The four acts I have in mind are the Fort Peck Act, 
the Bonneville Power Act, the TVA Act, and the Flood Control Act 
of 1944. 

Mr. Wuire. I remember that three of them contain mandatory lan- 
guage of that sort. I am not certain at the moment about the TVA 
Act, but the other three certainly do use mandatory language with 
respect to that point. 

Mr. LANIGAN. The three, then, other than the TVA Act. are all 
administered by the Secretary of the Interior ? 

Mr. Wuire. That is right. The marketing of power from Fort 
Peck is handled by the secretary, although the Fort Peck project is 
an Army project. 

Mr. L ANIGAN,. Now. W hen the Congre s directs the Secretary of 8 
Interior to transmit power and sets up preference customers an di 
quires the mi arketing to be ou -h as to encour: we the m« - Ww idlesp re a 
use, Congress does not intend that the sales be made at the bus har. 

Mr. Wuire. If they say “shall transmit,” I think te would nega- 
tive any intention to require that the sale of the power be at the bus 
bar. 

Mr. Cuvporr. No further questio ns? If there are no further ques- 
tions, I want to take this opportunity of thanking you for giving us a 
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lot of your time and also want to say that the committee is deeply 
appreciative of the fair and forthright manner that you answered all 
questions in trying to help us reac cha solution and file with the Con- 
gress and with the committee a report that we think will be beneficial 
to all the people of the United States. 

Mr. Wurtre. Thank you very much, Mr. Chairman. I tried to be 
completely objective, since I really have no ax to grind in connection 
with this matter 

Mr. Cuuporr. Now I thought that we would be able to reach you this 
afternoon, Mr. Geissinger, but it is 25 minutes of 5 and you will be 
the first witness tomorrow morning. The committee will now adjourn 
until tomorrow morning at 9:45, in room 304, Old House Office 
Building. 

(Whereupon, at 4:35 o’clock, the subcommittee adjourned, to re- 
convene on Tuesday, June 7, 1955, at 9:45 a. m.) 
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House or REPRESENTATIVES, 
SUBCOMMITTEE ON Pupsitic WorKs AND RESOURCES 
OF THE COMMITTEE ON GOVERNMENT OPERATIONS, 
Washington, D.C. 

The subcommittee met, pursuant to recess, at 9:45 a. m., In room 
304, Old House Office Building, Representative Karl ‘hudoff (chair- 
man of the subcommittee) presiding. 

Members present: Representatives Chudoff (presiding), Mollohan, 
Moss, Fascell, Hoffman, Knox, and Jonas. 

Also present: Arthur Perlman, staff director, and James A. Lani- 
van, subcommittee counsel. 

Mr. Cuvporr. The subcommittee will be in order. The first witness 
is James D. Geissinger. Will you come up, Mr. Geissinger / 


STATEMENT OF JAMES D. GEISSINGER, REGIONAL SOLICITOR, 
DEPARTMENT OF THE INTERIOR, DENVER, COLO. 


Mr. Geisstncer. Mr. Chairman, my name is James D. Geissinger. 
am regional solicitor of the Department of the Interior, at the present 
time in Denver, Colo. 

Prior to September 9, 1954, I was special assistant to the Solicitor 
and was headquartered here in Washington and had been prior to that 
time serving in that capacity from August 3, 1953. 

Prior to that, I was engaged in the private practice of law in Denver, 
Colo. I graduated from the University of Colorado in the year 1935 
and was admitted to practice in that year, in the State courts of 
Colorado and the Federal court of that jurisdiction. 

With the exception of mv period in the servi I had always 
pri icticed in Colorado p rior to that time. I have never re presented 
any public utilities. My only connection whatsoever with power mar- 
keting agencies was one time when I was practicing in Pueblo, Colo., 
with Benjamin Koperlik. In that city he represented the San Isabel 
REA, and we acquired some rights-of-way for them, undoubtedly 
under some of these acts that are being dise ussed here. 

I want to state at the outset that I have no wore written state- 
ment. I want to be brief and to the point. 1 do not want to be 
argumentative. I know that the committee is interested in deve ‘lopi ng 
the facts, and for the most part, 1 will rely on the statement given to 
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the committee, and which was introduced as an exhibit here yesterday 
ut these hearings, that statement being dated April 9, 1954. 

Prior to the time that I had come with the Solicitor as special 
assistant on August 3, 1953, I was not acquainted with this problem 
whatsoever. Shortly after I went to work in the Department, I was 

assigned a series of cases which were before the Department on re- 
view—all of these cases involved the Pacific Gas & Electric Co.—in 
which they were raising questions in those cases concerning the validity 
of three of the regulations adopted on October 14, 1948. 

At that time, they were codified as 43CFR245.21, paragraphs (v), 
(w), (x), and (vy); (v) was later renumerated in the 1952 edition of 
the Code of Federal Regulations, the pocket part, as part 244.44 (d). 
This is the regulation that has been the subject of most of the testimony 
before the hearing, or before the committee to date. 

I want also to state at this time that insofar as I am concerned, 
I am well aware of the law that the power of the Congress under the 
property clause of the Constitution over the public domain and other 
property, and to make all rules and regulations concerning the dis- 
posal of such property is without limitation, and it has been so held 
from the earliest times, from the time of John Marshall right down to 
the cases decided last year with reference to the offshore-oil quit- 
claims. 

This point was clearly in my mind when I considered the basic 
statutes which I was advised would be the matter of inquiry at this 
hearing, to wit, the act of 1901 and the act of 1911. 

I think it might be well at this time if they have not been intro- 
duced into the record, for the benefit of the committee, to read those 
two basic statutes concerning rights-of-way into the record, if I may, 
Mr. Chairman. 

Mr. Cuvporr. Mr. Geissinger, I do not think it is going to be 
necessary for you to read those statutes into the record. “Tf you will 
just give the citations of them, I will admit them into the rec ‘ord and 
we will have the stenographer copy them or we will put them in the 
record, 

Mr. Getsstncer. Whatever the pleasure of the committee is on that, 
Mr. Chudoff. My whole point is that I think if we are going to dis- 
cuss my memorandum, we are going to have to set forth some of these 
basic statutes at this time; otherwise my comments on them may not 
be of too much value. 

Mr. Jonas. Mr. Chairman, I suggest he read them in. I would 
like to be a little familiar with them as we hear him talk. 

Mr. Cuvuporr. All right. If there is any member of the committee 
who wants them read in, I guess we will let them goin. But I thought 
we would save some time. 

Mr. Jonas. Or just the parts that are pertinent. 

Mr. Cirvporr. You are not going to read the whole act of 1911 or 
the whole act of 1901, but just those parts that are pertinent to your 
memorandum ¢ 

Mr. Getss1ncer. That is right. They are both very short. 

The act of 1901 is codified title 43, United States Code, section 
959: 

The Secretary of the Interior is authorized and empowered, under general 
regulations to be fixed by him, to permit the use of rights-of-way through the 
public lands, forests, and other reservations of the United States, and the Yosemite 
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and Sequoia National Parks, and the General Grant grove section of the Kings 
Canyon National Park, California, for electrical plants, poles, and lines for the 
generation and distribution of electrical power, and for telephone and telegraph 
purposes and for canals, ditches, and pipe lines, flumes, tunnels, or other water 
conduits, and for water plants, dams, and reservoirs used to promote irrigation 
or mining or quarrying, or the manufacturing or cutting of timber or lumber, 
or the supplying of water for domestic, public, or any other beneficial uses to 
the extent of the ground occupied by such canals, ditches, flumes, tunnels, reser- 
voirs, or other water conduits or water plants, or electrical or other works 
permitted hereunder, and not to exceed fifty feet on each side of the marginal 
limits thereof, or not to exceed fifty feet on each side of the center line of such 
pipe and pipe lines, electrical, telegraph, and telephone lines and poles, by any 
citizen, association, or corporation of the United States, where it is intended 
by such to exercise the use permitted hereunder or any one or more of the pur- 
poses herein named: Provided, That such permits shall be allowed within or 
through any of said parks or forests, military, Indian, or other reservations only 
upon approval of the Chief Officer of the Department under whose supervision 
such park or reservation falls and upon a finding by him that the same is not 
incompatible with the public interest: Provided further, That all permits given 
hereunder for telegraph and telephone purposes shall be subject to the pro 
visions of section 1-6 and 8 of title 7, regulating rights-of-way for telegraph com 
panies over the public domain: And provided further, That any permission 
given by the Secretary of the Interior under the provisions of this section may 
be revoked by him or his successor in his discretion and shall not be held to confer 
any right or easement or interest in, to, or over any public land, reservation 
or park. 

My statement with reference to that particular section at the outset 
is that it— 

Mr. Cuvuporr. Mr. Geissinger, I want to interrupt you at that point. 
I have no objection to your reading the acts of Congress into the 
record. We would like to proceed in an orderly manner. 

Committee counsel has a number of questions to ask you. We 
are not going to cut you off or gag you, but we would like to com- 
plete our interrogation before you make statements. 

Now, if you w ill answer Mr. Lanigan’s questions and then any other 
questions that any member of the committee has, at the end of the 
interrogation, if you have any comments to make on the law or any- 
thing further to add, you are free to have as much time as you want 
then. But I think after your preliminary statement as to your quali- 
fications and your appointments and whom you represented prior to 
going to the Government service, I think we will have to proceed in 
an orderly manner, because otherwise our entire investigation may be 
thrown out of order. We were out of order enough yesterday, and 
we would like to stay in order a little bit today. 

Mr. Jonas. Mr. Chairman, may I be heard on that ? 

Mr. Cuuporr. Surely. 

Mr. Jonas. It strikes me that you are getting the cart entirely be- 
fore the horse. The orderly way to proceed is to let the witness make 
his statement and = ask the questions. 

Mr. Cuuporr. I do not know what he is going to say. If he was 

called for the purpose of either being for or against an act of Congress 
or a bill introduced in the House of Re ‘presentatives, I certainly 
would have no objection to his coming in here with a statement 
stating why he is for or against it. But he is doing a lot of antici- 
pating by telling us why or how he did the things that he did, which 
may be per fectly all right. I have no objection to the things that he 
did or how he did them or why he did them. But I think he ought 
to answer our questions so that we can be orderly. If he has anything 
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to add after he has finished answering the questions, we will be very 
happy to hear from him. 

Mr. Jonas. Of course, I do not know why the witness was called 
or for what purpose he is here. The committee did not pass on that. 
Ife was called without any preliminary study or examination of what 
we expected to prove by him. 

But he is here, and his statement that he made on April 9, 1954, the 
memorandum, has been placed in the record, and he was here yesterday 
and heard the committee members and counsel examine outside wit- 
nesses as to the purport of this memorandum, and I think the orderly 
thing to do is to let the gentleman make his statement first, and then 
subject himself to questions. 

Mr. Cuuporr. Now, how long do you think you will be, Mr. Geis- 
singer / 

Mr. Moss. Mr. Chairman, I have a question at that point. Was the 
Witness given the opportunity of preparing and pres@hting to the 
agra a statement ? 

Mr. GrissincGer. No. The only thing that I recall was that the 
chairman requested the Sec retary for me to be here available to discuss 
the ch: anges In the regulations made in 1954. 

Mr. Cuvporr. You know, to be technical, Mr. Moss, if there is a 
prepared statement, it should be supphed to the committee, I think, 
under the rules, a certain number of hours before the statement is 
made, 

Mr. Moss. That was my point. 

Mr. Getsstncer. However, I have- 

Mr. Cnuporr. I do not want to be technical. 

Mr. Grisstncer. I do not, either. 

Mr. Cuuporr. I think we have tried to be fair with everybody. 
I think T have been unlimited in the line of questioning by every mem- 
ber of the committee and allowed every witness to make every com- 
ment he wanted. 

I think we want to trv to get the facts, and I think they ought to 
be given in an orderly manner, and the way we set it up, and not the 
way the witness would like to give it to us. 

Mr. Jonas. May I inquire, what do you mean by “the way we set it 
up”? We have not set up any rules in this committee. 

Mr. Crrvuporr. At my instructions, certain studies were made of 
power —_ lems connected with the changes in power line regulations 
arising under the acts of Congress. I, as chairman of this committee. 

and I think the majority of the members of this committee, would 
like to get the answers to some of the questions concerning the inter- 
pretation of those acts. And certainly if you have any objection or 
any question to be asked, vou are free to m: ake the objec tion. 

Mr. Jonas. I have not objected to a question yet. All T am object- 
ing to is all of this preliminary study and discussion of this without 
conferring with the members of the committee. I am a member of 
the committee. Iam not the chairman, but—— 

Mr. Cuvuporr. I think that you raised that question at the last meet- 
ing of the full Committee on Government Operations, Mr. Jonas. 

Mr. Jonas. Yes, sir. I raised it in this subcommittee, too, the first 
day that I attended. I did not have any idea of what the scope of this 
investigation would be. 
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Mr. CHUDOFF. Nobody r 1s on tris ul. Nobody is being ch: irged with 
violating the law. Nobody is even being sworn before this committee. 
And we are trying to get some facts. 

Now, it is just a question of opinion as to how we are going to get 
them, whether we are going to get them one way or the other. 

I certainly do not want to cut this witness off and say he cannot 
tell us anything th: at he wants to tell us, but I think that it is my right 
and privilege as chairman of this committee to determine the order 
that he is going to be questioned in, and I am going to so rule at this 
time. 

Mr. Horrman. Allright. May I be heard, Mr. Chairman, on that ? 

Mr. Cuvporr. Surely. 

Mr. HorrmMan. You said you wanted to get the answers to certain 
questions. My information is to the effect that the members of the 
minority have never been advised as to what the issues were, except 
in the first general broad statement. We were never consulted prior 
to the making of the investigation. 

If I get it correctly—and I have not been able to be here all the 
time because of other committee obligations—the Department is 
charged with carrying out the intent which Congress had in mind 
when it passed certain legislation, and this witness—I do not know 
was he called? Did he volunteer ? 

Mr. Getsstncer. No. I was 

Mr. Horrman. Was he subpenaed or called, or what ? 

Mr. Cnuporr. No. We asked that the secretary of the Interior s na 
him over, and he was sent over at our invitation. 

Mr. Horrman. In response to some request of the committee ? 

Mr. Cnuuporr. In response to a request of the chairman of the 
committee. 

Mr. Horrman. Of the chairman of the committee. Well, now, if I 
got it right this morning, what he started to do was to make clear 
the Department’s procedure under the law. I cannot understand why 
he is al permitted to do that instead of being subjected, as would 
a defendant in some civil or criminal case, to a series of questions by 

1 former official in the Department. 

Mr. Cruuporr. That is like the pot calling the kettle black, Mr. Hoff- 
man. If anybody has been cross-examined by anybody, it has been by 
you. Nevertheless, I have no reason to cut this witness off, and I am 
not going to cut him off. 

[ simply suggested that he allow us to finish our series of questions, 
after which he can make any comment and tell us anything that he 
wants to tell us, and I will sit here for the next 10 years and listen to 
him. 

Mr. Moss. Mr. Chairman, I would just like to make this observation. 
I do not think that the minor ity was denied any information. They 
have been given the same things that I have been given. You have 
had all these copies of this material. That is all I have received. 

Mr. Jonas. May I—excuse me. 

Mr. Moss. I feel that the procedure followed here is no diiferent 
from what I have observed in any other committees, where the chair 
man Is usually empowered to go ahead, under just general rules, to set 
up a hearing and to make the necessary arrangements so that it can 
be intelligently conducted. 
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Mr. Jonas. Mr, Chairman, may I state why it is different? When 
this subeommittee had its initial meeting and organized, the chair- 
man proposed certain investigations, one of which involved the Road 
Commission of Alaska. He asked the committee whether the com- 
mittee desired to pursue that investigation. 

I seconded the motion to do so, because I am willing for this sub- 
committee to go into any legitimate investigation of any Government 
activity of which we have jurisdiction. 

That procedure was not followed with respect to this investigation. 
The subcommittee was never informed that such an investigation 
would be made. We were never briefed as to the scope of the investi- 
gation, and as one member of the subcommittee, I never even knew 
we had such an investigation underway until I attended the first meet- 
ing of the subcommittee. That is what I am objecting to. 

Mr. Moss. It is not a very unusual procedure. 

Mr. Jonas. It is unusual for me. J have never before served on a 
committee and had no opportunity to know what the committee was 
going to do until I walked in the committee room and found it in the 
iidst of an investigation the committee had not authorized. 

Mr. Moss. I would like to observe that last year I served on a 
couple of them that had the same general policies. 

Mr. Jonas. That certainly was not the policy we followed with re- 
spect to the Alaska Road Commission investigation. 

Mr. Moss. And I understood that on this subcommittee last year 
there were a number of instances where such policies, or even more 
extreme ones, were followed. 

Mr. Cuuporr. As a matter of fact, Mr, Moss, I am glad you raised 
that. I was a member of Mr. Hoffman’s subcommittee and he never 
even invited me to a meeting that he had. He apologized later and 
said he forgot about it, and even got on the floor and said he forgot 
to invite me. But I was not even there, and they filed a committee 
report. 

Mr. Horrman. That isright. Il apologized for some fancied wrong 
which you thought had been done to you, but as to which, as a matter 
of fact, you were completely mistaken. 

Some of the staff may have overlooked something and I publicly 
apologized to you and I apologized on the floor, and you did not make 
any further complaint. We all make a mistake once in a while. 

In order to expedite the hearing on two reorganization plans, at 
which some of the regular members could not be present and to ex- 
pedite the making of a report, I appointed a special subcommittee. 

Your complaint was that, although you were a member of the 
regular subcommittee which would ordinarily consider reorganiza- 
tion plans, you were not appointed to the special subcommittee. 

In appointing the special subcommittee, I just overlooked the fact 
that you might desire to be on it. But, in any event, the minority 
member of the subcommittee was chosen by the ranking minority mem- 
ber of the committee. I selected only the majority members, and I 
selected those who could be present for a speedy hearing. 

You squawked to the staff, even though there was little or no con- 
troversy over the plans, and the reports ‘submitted were un: animously 
approved. 

‘Thinking the matter over, I did not owe you an apology, for the 
minority member of the subcommittee, John McCormack, was named 
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by the ranking minority member of the full committee in the usual 
way. 

You also complained to the staff because a hearing date was not fixed 
to suit your personal convenience. 

Mr. Cnuvuporr. As a matter of fact, we had so few subcommittee 
meetings of your subcommittee when I was a member of it last session 
I do not think we had more than two meetings, and I was not invited to 
any of them. 

Mr. Horrman. That is all nonsense. On one occasion someone 
slipped and did ne even send you a notice. 

Mr. Cuuporr. I did not know anything about the report. 

Mr. Horrman. With reference to your other statement, the ac- 
curacy of it is challenged. You are just as mistaken about it as any 
body can be. 

Mr. Cruvporr. I try to be as fair as possible. I do not think that 
any member of this subcommittee or any witness can say that I have 
not been fair to them. I have let everybody on this subcommittee ask 
any questions they felt like asking. I have let every witness that has 
been before us so far make any statement that they cared to make, and 
I will continue to do that as long as I am chairman of this subcom 
mittee. And I just think we are wrangling about nothing. 

I mean. it is just as easy for us to go ahead and have Mr. Lanigan ask 
questions and have Mr. Geissinger say what he has to say afterward, or 
vice versa, and I think it is just silly to argue about what he should 
say first. 

Somebody has to make a ruling in this particular case, and T am 
going to rule that Mr. Geissinger will answer the questions first and 
make his statement afterward. That is the way we are going to 
do it. 

Mr. Horrman. Of course, your statement that it is silly and wrang- 
ling is only astatement of your opinion. 

Mr. Cuvporr. That is right. 

Mr. Horrman. If you want to take that attitude as chairman of a 
subcommittee, that is your privilege. 

Mr. Crruporr. I have not been unfair to you, have I, Mr. Hoffman? 
I have let you ask any question you want to ask. 

Mr. Horrman. When you say that the objection of Mr. Jonas is silly 
and that we are wrangling, you certainly are unfair. At least, that 
ismy opinion. 

Mr. Crivporr. Well, that is my opinion. 

Mr. Horrman. All right. Now, we have that issue, and no way of 
settling it. 

Mr. Jonas. May I make one other statement, and then I will leave 
this subject ? 

Mr. Cuuporr. Surely. 

Mr. Jonas. I have stated to the chairman publicly on yesterday, and 
T state again, that I have no complaint over the way the hearing 
has been conducted. You have given me full opportunity to interrupt 
and ask questions at any stage in the proceeding. The only point at 
which I think you were not fair was in scheduling this investigation, 
engaging investigators, and starting the investigation and getting it 
underway, without having a preliminary meeting of the committee 
and without giving the committee an opportunity to know what it was 
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we were going to consider and investigate, and I think if you had done 
that, we could have saved a lot of trouble, because it has been uncertain 
to me as to the scope of the investigation, because we had no preliminary 
briefing on the subject. 

I have no complaints about he manner in which you have permitted 
Witnesses to be cross-examined. I think we could have saved a lot of 
time if we had known in advance, however, some of the objectives of 
the investigation. 

Mr. Horrman. And may I say in addition to that, in every hear 
ing that was ever held by me as chairman of a subcommittee, in the 

43d Congress, every me mmiber of the subcommitee was briefed on what 
the issue was. 

Mr. Ciruporr. Except- 

Mr. Horrman. I do not care anything about that. That was 
everything except that one instance. 

Mr. Cruvporr. Except this particular chairman. 

Mr. Horrman. And you seem to feel that the committee could not 
hold a hearing unless you were there running it. That was all the 
trouble with you. 

Mr. Crruporr. No. That was not the thing. I was amazed when 
I came to a meeting of the full committee and found that my subcom- 
mittee was re: uy to act on a report that I had never been brie fed on 
and never had been invited to attend the meeting. 

Mr. Horrman. But, as it happens, you were not even on that sub- 
committee which held the hearings and wrote the reports. 

Mr. Moss. Mr. Chairman, I feel that if there are differences, a re 
quest should be made for an executive session of the committee where 
the whole matter could be aired. 

Mr. Motironan. Mr. Chairman, is any of this relevant? Can't we 
20 On? 

Mr. Cutporr. It is not relevant. We are just getting this stuff off 
our chests. Mavbe it is a he: althy thing. Mia. Lanigan, will you 
continue, Mr. Ge ‘issinger, you Gan answer the questions of Mr. Lanigan 
and then you can make any statement that you care to, afterward. 

Mr. Lanican. You referred to a memorandum of April 9, 1954, 
from you to the Solicitor on the subject Revision of the Right-of- Way 
Regulations for Electric Transmission Lines Across Public Lands 
Could you tell us how you came to write that memorandum / 

Mr. Geissinger. Yes. As I started to say earlier, after I went to 
work for the Department in August of 1! 53, my first contact with 

these regulations was in connection with these appeals, Pacifie Gas & 
Mlectric Co., that were before the Secretary. That is set forth in my 
memorandum of April 9, 1954. Subsequent to that time, there was 
handed to me 

Mr. Lanigan. Can you tell us who handed it? When you say 
“there was” 

Mr. Grtssincer. Perhaps. 

Mr. Lanican. If you do not know, state that. 

Mr. Getssincer. That is right. The memorandum on the suggested 
changes was sent in to my office. It was not really handed to me by 
wnvbody. I believe that 1s also an exhibit here. 
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Mr. Lanigan. Was the memorandum which was sent to you the 
document which I would like to hand you now, entitled “Suggested 
Changes in Bureau of Land Management Right-of-Way Regulations, 
Part 244, Title 43”? 

Mr. Gerisstncer. This looks like a copy of it, sir. 

Mr. Lanigan. I would like to enter that as exhibit M, with the 
chairman’s permission. 

Mr. Cuvuporr. Without objection, that will be so admitted. 

(The memorandum marked “Exhibit M” follows:) 


Exuisir M 


SUGGESTED CHANGES IN BUREAU OF LAND MANAGEMENT RIGHT-OF-WAY REGULA 
TIONS, ParT 244, TITLE 43, C. F. R. 


Section 244.6 (a) (1): 

“(1) The scale should be 2,000 feet to the inch for rights-of-way for such 
structures as canals, ditches, pipelines, and transmission lines and 1,000 feet to 
the inch for rights-of-way for reservoirs, except where a larger scale is required 
to represent properly the details of the proposed developments, in which case the 
scales should be 1,000 feet to the inch and 500 feet to the inch, respectively. for 
clectric transmission lines having a nominal voltage of less than 33 kilovolts, map 
scales may at option of the applicant be 5.280 feet to the inch.” 

The optional smaller scale for low-voltage lines will, ii many cases, permit 
the use of S8!4- by 11-inch maps to correspond with the size of paper used in the 
application. This would appear to be desirable both from the standpoint of the 
Bureau and the applicant. 

Section 244.8 (b): 

“(b) Any grant of advance permission is solely for the convenience of the 
applicant and is not a commitment by the Department that a right-of-way will 
be approved. The Department’s authority in acting on a right-of-way applica 
tion is not restricted in any way by the grant of advance permission or any 
requirements laid down in such grant of permission and the Department [with 
out limitationJ may impose additional or different requirements, within the 
scope of the applicable statute and law/jul regulations thereunder, as conditions 
precedent to the approval of the right-of-way A grant of advance permission is 
revocable at will, and the grantee assumes all the risk of operating under such 
Perniission, 

The above changes negative the possible implication of arbitrariness in admin 
istrative action, or intent to go beyond the applicable existing regulations which 
govern the conditions that would be imposed in the definitive grant of 
Way based upon formal application (as distinguished from mere 
udvance permission to proceed with construction ). 

Section 244.9 (a) and (h): 

“¢a) To comply with [existing and future regulations and] State and Fed 
eral laws applicable to the project for which the right-of-way is approved, and 
to the lands which are included in the right-of-way, and lawful existing reg 
tions thereunder. 

“(h) To comply with such other specified conditions, within the scope of the 
applicable statute and lawful regulations thereunder, with respect to the « 
pancy and use of the lands as may be found by the agency having supervision 
of the lands to be necessary as a condition to the approval of the right-of-way 
order to render its use compatible with the public interest.” 

see comments under 244.8 (Db) above 

Section 244.9 (1): 

“(1) That the allowance of the right-of-way shall be s ibject to the eXpress 
condition that the exercise thereof will not interfere (in any way) with 
Inanagement, administration, or disposal by the United States of the lands 
affected thereby, and that he agrees and consents to the occupancy and use by 
the United States, its grantees, permittees, or lessees of any part of the ri 
Way not actually occupied or required by the project, or the full and sa tiliza 
tion thereof, for necessary operations incident to such management, administra 
‘ion, or disposal.” 


right-of 


reques fo 
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‘i 
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The desirability of the above change is self-explanatory. Various types of 
projects for which right-of-way is granted, with particular reference to electric 
transmission lines, require reasonable space and clearance for safe utilization 
and operation, over and above the ground actually occupied by the structures 
themselves. 

It is suggested that paragraph (m) of section 244.9 be omitted in its entirety. 
Regardless of the nature of the project for which right-of-way is granted (roads, 
transmission and telephone lines, pipelines, etc.), such projects, having been 
constructed in good faith under statutory right-of-way grant, should not be 
subject to summary removal or displacement. Such projects fulfill a public use 
of equal or corresponding necessity and value with subsequent developments. It 
is only reasonable that compensation for such taking of prior constructed 
projects should be allowed as one of the reasonable and necessary costs of any 
subsequent development. 

Section 244.21 (a) and (f): 

(a) [Unless a higher rate is prescribed in the approval of the right-of-way.] 
The charge for use and occupancy of public and reservation lands for rights-of- 
way for telephone, telegraph, and power transmission lines, water-pipe lines, 
ditches, or canals under the Act of February 15, 1901 (31 Stat. 790; 483 U.S. C. 
59); telephone, telegraph, and power transmission lines under the Act of March 
4, 111 (36 Stat. 1253; 53 U. 8S. C. 961) ; tramroads under the Act of January 21, 
IS95 (28 Stat. 685; 48 U.S. C. 956) ; oil and gas pipelines under section 28 of the 
Mineral Leasing Act of February 25, 1920 (41 Stat. 449), as amended August 21, 
1935 (49 Stat. 678; 30 U.S. C. 185) ; and water pipelines, ditches, flumes, tunnels, 
or canals under section 4 of the Act of February 1, 1905 (33 Stat. 628; 16 U.S.C. 
924), shall be at the rate of five dollars ($5) per mile or fraction thereof per 
calendar year or fraction thereof for rights-of-way not over 100 feet in width and 
one dollar ($1) ner miles or fraction thereof for each additional 20 feet or fraction 
thereof in width. 

“(f) At any time not less than five years after either the approval of the right- 
of-way or the last revision of rental charges thereunder, the regional adminis- 
trator, after reasonable notice and opportunity for hearing, may review such 
charges and impose such new charges as [he] may [decide to] be reasonable and 
proper commencing with the ensuing calendar year.” 

The desirability of the above changes is self-explanatory. It eliminated possible 
criticism of arbitrariness in administrative action in that initial fees fixed in 
the regulations themselves, and subsequent revisions would be based upon reason- 
ableness in faet, following notice and opportunity for hearing. 

Section 244.48 (b): 

“(b) A deserption of the transmission line of which the line for which a 
right-of-way is requested forms a part, giving in reasonable detail the points 
between which it will extend, its characteristics and purpose. There must also 
be included a statement as to the voltage for which the line is designed and at 
which it is to be operated initially, and a statement as to whether it is to serve a 
single customer, or a number of customers, or is intended to transmit power solely 
for the applicant’s use. If the line is to serve a single customer or is for the 
applicant's own use, the nature of such use must be given (such as airway beacon, 
coal mine, and irrigation pumps). [If the line is to have a nominal voltage of 
33 kv. or over, the application should include a one-line diagram of the proposed 
line and the immediate interconnecting facilities including power plants and snb- 
stations, a power-flow diagram for proposed line and connecting major lines 
showing conditions under normal use, and typical structure drawings of proposed 
line showing construction dimensions and list of materials.]” 

It is not believed that the information deleted is material for transmission-line 
right-of-way grant. 

Section 244.44 (b): 

“(b) To make provision, or bear the reasonable cost, or portion thereof, (as may 
he determined by the Secretary) of making provision for avoiding inductive 
interference hetween any project transmission line or other project works con- 
structed, operated, or maintained by him on the approved right-of-way, and any 
vadio installation, telephone line, or other communication facilities existing when 
the rights-of-way is authorized[. or any such installation, line, or facility there- 
after constructed and operated by the United States or any agency thereof.J 
This provision shall not relieve him from any responsibility or requirement which 
may he imposed by other lawful authority for avoiding or eliminating inductive 
nterference.”’ " 
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Under paragraph (a) of section 244.44, the applicant is required to construct 
any transmission line in accordance with the standards prescribed in the Na- 
tional Electric Safety Code, as adopted and approved by the United States, De- 
partment of Commerce. One of the objects of the code construction requirements 
is the elimination of the causes of inductive interference. It is believed reason- 
able that the provision called for in paragraph (b) above should therefore be 
limited to existing lines, as future construction of other projects ean largely 
avoid such interference by avoiding unnecessary or unreasonable proximity to 
the facilities already in place. Also, in many instances, reasonableness might 
well only require the applicant to stand a portion of any costs involved, assuming 
that the existing facilities themselves were not constructed in accordance with 
acceptable or approved standards. 

It is suggested that paragraph (c) of section 244.48 and paragraph (c) of 
section 244.44 be eliminated in their entirety. The information called for under 
these paragraphs is no longer applicable to modern electric power system opera- 
tion dune to interconnection between systems and necessary installation of new 
generating plants, which result in constantly changing sources of power supply 
and attendant transmission problems. While the information called for might 
he applicable to a single line supplying power for limited purposes from one or 
more isolated power plants, such Information is not deemed material or essential 
as a prerequisite for right-of-way grant. 

It is suggested that paragraph (d), including paragraphs (1) to (11), inelu- 
sive, of section 244.44 be eliminated in its entirety. This provision has resulted 
in considerable controversy. Moreover, it is believed to be now recognized that 
the numerous problems and conditions which must be studied and provided for 
in interchange or transmission of electric power over a given transmission line 
or system cannot practically be covered or imposed by regulation, and should be 
left to arrangements or agreements between the parties. Such agreements are 
common between numerous utilities and the Government, and the essential differ- 
ences which exist in agreements in different localities and with different utilities, 
where transmission and other technical problems differ widely—as well as the 
fact that the regulation has already been amended several times in an attempt 
to meet the problems involved—are indicative of the fact that any attempted 
regulation would result in arbitrary standards which would be wholly inapplicable 
to the particular situation involved. 

Mr. Lanigan. A copy has been given to each member, and we have 
extra copies here for every member. We will give you a copy. You 
have a copy: do vou not ¢ 

Mr. Gerssincer. Yes; you did give me one, sir, this morning. 

Mr. Lanigan. Now, you say that this memor: sole that we have 
entered as exhibit M was given to you or sent to you for analysis: is 
that correct / 

Mr. Geisstncer. That is right. 

Mr. LANIGAN. You do not recall who sent it to you! 

Mr. Greisstncer. No: I do not. 

Mr. Lanitean. I see. In your memorandum of April 9, you state 
that certain changes in the regulations were suggested by attorneys 
for the Pacific Gas & Electric Co., and then you set forth—thiis is on 
page 7 of the memorandum—you set forth these changes with the 
company's comments, and you show the underlinings and deletions 
in the same manner that they were suggested: is that not correct ? 

Mr. Getssincer. Yes: I think exhibit M is incorporated in my) 
memorandum. 

Mr. Laniean. So this document, then, is the one that you stated 
was submitted by the attorneys for the Pacific Gas & Electrie Co. ? 

Mr. Grissincer. I did not say by the attorneys for the Pacific Gas 
& Electric Co. T say it was handed to me. I do not know where it 
came from. 

Mr. LaniGan. T will read vou the sentence here on page 7. You 


state: 
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Specific suggestions have been made by the Pacific Gas & Electric Co. at- 
torneys, and I am advised these suggestions have the approval of attorneys 
representing other of the Western States utilities. 

Mr. Geisstnger. That is right. 

Mr. Lanican. Then you set them forth. 

Mr. Getssrncer. That is right. 

Mr. Lanican. And they are set forth in the same manner as they 
are in this document. 

Mrs. Grissincer. That is right. 

Mr. Lanican. Do you know how this document came into the pos- 
session of the Department of the Interior? 

Mr. Geisstncer. I do not. 

Mr. LaniGan. This document has no identification on it to indicate 
who wrote it or who submitted it: does it? 

Mr. Gersstncer. I do not believe so. 

Mr. Lanican. It just 

Mr. Getsstncer. It was delivered to me, but I do not recall. Is there 
anything written on there at all? 

Mr. Lanican. Did you consider it at all unusual that these changes 
should appear on an anonymous document that had no identification 
as to the source ? 

Mr. Getssincer. Not. particularly, because I assumed and later 
learned that that document had been submitted by the Pacific Gas & 
Klectric Co., and was also advised that the changes suggested therein 
had been submitted for the consideration of other utilities that ap 
peared and objected to those ro at Mr. White’s hearing in 
1948. So under those circumstances, I did not consider it unusual, 

Mr. Laniean. All those other utilities were privately owned util- 
ities; 1 : that correct ? 

Mr. Grisstncer. That is my understanding. I understood it was 
the same utilities that appeared at the 1948 hearing. 

Mr. Lanigan. Now, were you told how these changes had been 
submitted to the other utilities? 

Mr. Grtsstncer. No. 

Mr. LaniGan. Were you told by whom they had been submitted to 
the other utilities? 

Mr. Geissincer. It is my understanding that the Pacifie Gas & 
Klectrie Co. did that. 

Mr. Lanigan. So the Department had not circulated it ? 

Mr. Greissincer. Not as far as I know. 

Mr. Lanican. Now I would like to get back to the first part of 
the memorandum, and then we will go into the last part in more detail. 

Mr. Grisstncer. All right. 

Mr. Lanicgan. At the time you were given the job of writing this 
memorandum, analyzing the changes, you said you had before you 
several appeal cases. Those were cases where applications for rights- 
of-way had been rejected by the Bureau of Land Management, and 
the company had appealed to the Secretary; is that correct? 

Mr. Getsstncer. That is right. 

Mr. Laniean. And they involved the Pacific Gas & Electrie Co. ? 

Mr. Getsstncer. That is right. 

Mr. Laniean. And youstated earlier that you had had no experience 
with power work except for = conducting of certain condemnation 
actions for a power company, or working on those ? 
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Mr. Gerissincer. No; those were just rights-of-way, earlier in my 
practice. There were no condemnations involved. 

Mr. Lanican. So, so far as power goes, you were completely un- 
initiated when you came to the power cases / 

Mr. Grtsstncer. That is right. 

Mr. Lanican. Did you consider yourself well qualified to pass on 
the merits of these suggested c ‘hanges ? 

Mr. Gertsstncer. Insofar as the legal angles were concerned; yes. 

Mr. Lanigan. At the time you analyzed these changes, did you 
discuss the technical angles with any of the engineering or other 
technical people in the Department who dealt with power matters? 

Mr. Geissincer. Not that I recall. I may have talked with some- 
body, but not that I recall. 

Mr. Lanican. I see. Let us take the first suggestion of the company. 
It seems rather minor, but we can discuss it. In its first suggestion, 
the company- 

Mr. Jonas. Mr. Chairman, may I have — of that? 

Mr. CHuporr. The ‘vy are in this letter of April 9. 

Do you have an extra copy of these / 

Mr. PertmMan. Yes, si 

Mr. Laniean. We iota given these out several times, but [ think 
that we still have some extra copies. 

Mr. Pertman. Yes, sir. 

Mr. Pertman. Is that April 9, 1954? 

Mr. Cuuporr. Yes. 

Mr. Laniean. I guess you have had a chance to read it. 

In the first suggestion, the regulation originally required that the 


scale for a map to a company right-of-way application should be 
2 O00 feet to the inch for Se eae Way for canals, and so on, and 
1,000 feet to the inch for rights-of-way for senaiaieiines ‘Transmission 
lines require 2.000 Feet to the inch. 

The company suggested this addition, which was adopted : 


For electric transmission lines having a nominal voltage of less than 33 kil 
map scales may at the option of the applicant be 5.280 feet to the inch. 

Did you make any inquiry of the technical peop le to find 
they se Oo red a map sc ale of 2,000 feet per inch ¢ 

Mr. Getsstncer. I did not. 

Mr. pees And you did not ask them whether : 
feet per meh would be more or less useful to them 7 

Mr. Getsstncer. I did not. 

Mr. LANIGAN. So the company Vv in its suggestion just stated 
change would be more convenient : is that correct 7 

Mr. Grissincer. No. They stated that it would appear to 
able hoth from the standpoint of the Bureau and the applicant. 

Mr. Lantcgan. But you made no check with the Bureau to determine 
whether it would be more convenient: is that correct ? 

Mr. Grisstncer. No. I merely said, “I see no objection to the 
chan ge and woul | recomime nel it. - 

Mew this memorandum, as I told you before, was prepared by me 
for Mr. Davis, the Solicitor, and he had had a good many years of 
ame in connection with these matters, eal on some of these 
technical features, naturally T would be relying upon him. 
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Mr. Lanican. You mentioned that you had told me this before. We 
might as well bring that out. You were interviewed by myself and 
the staff director of the committee on April 21, 1955; were you not ¢ 

Mr. Getsstncer. That is right. 

Mr. Lanigan. And you were asked a series of questions— 

Mr. Geisstncer. That is right. 

Mr. Lanican. And then the staff sent you a copy of the answers that 
they noted you had made on those questions, I believe. 

Mr. Geisstncer. That is right. I do not recall that you asked me 
any questions ra line. You may have. 

Mr. Lanican. I do not think that I asked you anything on this 
first one. 

Mr. Getsstncer. That is right. 

Mr. Lanican. But you were fully aware of what we were checking 
into? 

Mr. Geisstncer. Well, I was after you explained it to me. I was 
not in the beginning. 

Mr. Laniean. In the memorandum of April 9, 1954, you considered 
the legality of the regulation that existed at that time, and in particu- 
lar, among the others, you considered the legality of section 244.14 (d) ; 
is that correct ¢ 

Mr. Geissincer. That is right. 

Mr. Lanican. And you considered the effect of the case of the /’vd- 
eral Power Commission v. Idaho Power Company, and the case of 
[daho Power Company V. lf ‘hapman? 

Mr. Getsstncer. That is right, sir. 

Mr. Langan. And at the time you wrote this memorandum on 
April 9, 1954, the case of #'7 Paso Natural Gas Company v. Chapman 
liad been decided. 

Mr. Getsstncer. That is right. 

Mr. Lanican. And you were aware of that decision, too? 

Mr. Geisstncer. I was. 

Mr. Lanigan, And after considering all these, you came to the con- 
clusion that, at least with minor changes, the existing regulation was 
legal: is that correct ? 

Mr. Grtsstncer. The existing regulation ? 

Mr. LANiIGAN. Yes: the contested regulation. 

Mr. Geissincer. Well, I think I would be forced to that conclusion. 
The United States district court had so held in Jdaho Power Company 
v. Chapman, with reference to 244.44 (d). a 

Mr. Lanigan. Yes. And the—— 

Mr. Getsstncrer. Whether I would agree with the opinion or not. 

Mr. Laniean. Could T read you a paragraph that you wrote in con- 
sideration of the Federal Power Commission v. Idaho Power ¢ ‘om pany 

case, Which was a Supreme Court case ? 

Mr. Gerssincer. All right. 

Mr. Lantcan. This is on page 6 of your memorandum, the next to 
the last paragraph: 

While it may be that there is a distinction to be made between the Federal 
Power Act, supra, and the Right-Of-Way Act of 1911, based upon language, it 
would appear that the principle is the same, whether the condition under the 
former act must be in conformity with the act or whether the regulation under 
the latter act must be in conformity with it. Under the 1911 act, the Secretary 
is perinitted to grant easements for electric transmission lines under general 
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regulations to be fixed by him. In /daho Power Company v. Chapman, the lower 
Federal court held this permitted him to impose a condition permitting the Gov 
ernment use of a grantee’s transmission line, and the case was not appealed. 
Unless the company in the current cases comes up with a new argument, it would 
appear that the regulation in question would he sustained by a court if and 
when squarely presented. 

That was your opinion at that time, was it 4 

Mr. Getsstncer. That is right. And it is still my opinion. 

Mr. Lanican. And it is still your opinion. I take it, then, that you 
did not prepare the memor: andum of August 9, 1954, to the Secretary 
from the Solicitor, the subject Amendment of the Regulations Re 
lating to Rights-of-Way and Easements Over Public Lands‘ 

Mr. Griss1nGER. I did not. 

Mr. Lanican. In fact, you had not seen this particular memoran 
dum until it was shown to you on April 214 

Mr. GrtsstncerR. When you were in Denver. 

Mr. Lanican. So you would, I take it, not agree with this statement 
in this memorandum: 

In general I think it is safe to say that many of these former regulations are 
beyond the legitimate power of the Secretary to issue. They fall in the general 
pattern of the restrictive regulations which the Court of Appeals for the Dis- 
trict of Columbia condemned and held beyond the Secretary’s power in the El 
Paso Natural Gas case. 


Mr. Geisstncer. That is right. 

Mr. LaniGan. Now, so far as 244.44 (d), at least, is concerned, you 
would not agree with that statement ? 

Mr. Gerssincer. I do not know as that refers to 244.44 (d). 

Mr. Jonas. I object to that. 


Mr. Geissincer. That refers to the regulations generally. 

Mr. Cuuporr. Did you have an objection, Mr. Jonas? 

Mr. Jonas. He has answered it now. I was going to raise the ques- 
tion whether this is a legitimate form of interrogation of this witness, 
to ask him if he agrees with the conclusions of his superior officers 
under whom he works. 

Mr. Cuvuporr. I think he has already answered that. And 1 think 
he took care of himself on it. 

Mr. Jonas. He has answered it. I think that might be a legitimate 
subject for cross-examination. 

Mr. Lanican. Off the record. 

(Discussion off the record.) 

Mr. Cuuporr. On the record. 

Mr. Lanican. After you wrote this memorandum of April 9, 1954. 
did you discuss it with anyone? 

Mr. Geisstncer. T discussed it with lawyers in the Department, our 
own office. I do not recall ever discussing it with anyone else after 
I had written it. 

Mr. Lanican. On the photostatic copy of your memorandum of 
April 9, 1954, there are, after each of these suggested changes, or after 
many of dae, the handwritten word “O. K.” 

Mr. Getsstncrer. Yes. 

Mr. Lanican. Do you know who put that mark on there? 

Mr. GeIss1ncer. I do not. 

Mr. Lanican. Now, following the writing of this memorandum. « 
you prepare regulations for signature by the Secretary? 
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Mr. Geisstncer. Yes, I prepared those. 

Mr. Lanican. Do you know who reviewed those ? 

Mr. Geissincer. As far as I know, probably Mr. Davis; certainly 
the preliminary draft I am sure other lawyers there in the office looked 
at. But as to the final draft of the changes, I do not know whether 
anyone else reviewed them other than the Solicitor. 

Mr. Lanican. To your knowledge, did anyone—— 

Mr. Geisstncer. I do not even know whether he did, of my own 
knowledge. 

Mr. Lanican. To your knowledge, was the Power Division of the 
Department ever consulted with respect to these changes / 

Mr. Grissincer. Not to my knowledge. 

Mr. Lanican. Was the Bureau of Reclamation consulted, to your 
knowledge / 

Mr. Getssincer. I do not know; not tomy knowledge. 

Mr. Lanigan. To your knowledge, was any agi agency of the 
Department consulted with respect to these changes 

Mr. Grissincer. Not to my knowledge. 

Mr. Lanigan. And to your knowledge, was the Bureau of Land 
Management consulted 4 

Mr. Grtsstncer. Not to my knowledge. 

Mr. Lanican. To your knowledge, was any REA coooperative or 
sny public body which distributed electrical energy consulted, any 
publie agency ¢ 

Mr. Gretssincer. Not to my knowledge. 

Mr. Laniean. Was meee who represented any public agency 
which distributed power, or REA cooperative, consulted ? 

Mr. Getssincrer. Not - my knowledge. 

Mr. Lanigan. Was any advance notice of any kind given to the 
public that changes in these regulations were being considered ¢ 

Mr. Geisstncer. Not to my knowledge. 

Mr. Lanican. In a letter of April 14, 1955, to the chairman of the 
subcommittee from the Secretary of the Interior, Secretary McKay 
stated: 


No press releases or other statements were issued regarding this revision. 


[s that correct, so far as you know 7 

Mr, Getssincer. [do not know. I assume it is. Certainly not to 
hy knowle “lee, I did not know of anything like that. 

What were you reading from there? Is that a 

Mr. Spel pe That is a letter from Secretary McKay to Mr. 
Chudotf. You ean look it over if you Wish. 

Mir. Grtssincer. I do not have any gnowledge of that. 

Mr. Crruporr. Certainly we would not expect you to. 

Mir. Gersstncer. That 1s right. 

Mr. Lanigan. Now, in your memorandum on page 7, vou state that: 

Informal requests have been made of the various utilities in the Western 
States to make suggestions concerning such changes. 

That is, changes in the regulations. Could you tell us how those 
requests were made and to whom they were made / 

Mi. Grtssincer. No, only to this extent, that I said after this anony- 
mous document had been presented to me—I am sure there must have 
been a note on that, or something—I am confident it did not come in to 





CERTAIN ‘ACTIVITIES REGARDING POWER 179 


me that way—maybe a buck slip or something like that—subsequent 
to the time I started working on these—I cannot place it as to time, 
but it was some considerable time after I had first worked on this 
problem—Mr. Kruse of the Pacific Gas & Electric Co. was in the 
office, and he was sent in to see me. I do not recall just how it oc 
curred. 

My recollection was that one of the girls in the office maybe buzzed 
me and said, Mr. Kruse of the Pacific Gas & Electric Co. wanted to 
see me. 

Mr. Lanican. Could you identify him by first name ¢ 

Mr. Getsstncer. I have heard it. 

Mr. Moss. Herman ¢ 

Mr. LanicAn. Herman Kruse / 

Mr. Geissincer. Herman Kruse; that is right. And he was par 
ticularly interested when he came on in in connection with these 
appeals. The appeals had been there for a long time and he was 
wondering when they were going to have a hearing on them. And it 
was during that time that—— 

Mr. Jonas. May I ask him at that point to tell us what appeals 
he is talking about ? 

Mr. Geissincer. Yes. This is on page 2 of my memorandum, in 
which I refer that there were several cases on appeal to the Bureau 
of Land Management denying to the Pacific Gas & Electric Co. ease 
ments for electric transmission lines. That is those appeals referred 
to there, those seven. 

Mr. Moss. I wonder if we might pursue that a little further. Do 
you know the nature of those—— 

Mr. Cuuporr. Before you ask that question, Mr. Moss, may I 
interrupt at this point? Do you know what Mr. Kruse's capacity is 
with the Pacific Gas & Electric Co. ¢ 

Mr. GEIssINGER. No; I do not. 

Mr. Cuuporr, Is he an executive or counsel / 

Mr. Geisstncer. As a matter of fact, when he first came in, I 
thought he was a lawyer, but after I had talked with him about this 
regulation M, which they wanted eliminated, after I had explained it 
to him, he advised me that he was not a lawyer. In other words, he 
was not following, 1 guess, what I was saying about why that regu 
lation could not be eliminated, and that was something they would 
have to address to the Congress of the United States. 

Mr. Cuuporr. So that you do not have the least idea what his 
capacity as an official of the Pacific Gas & Electrie Co. was or is 4 

Mr. Geisstncer. In this memorandum I received from Mr. Lanigan, 
he stated that he was a vice president. I do not know of my own 
knowledge whether he is a vice president or not. 

Mr. Cruvporr. Iam sorry. 

Mr. Moss. I believe he is the public-relations man for Pacific Gas & 
Klectric Co. 

Mr. Geisstncer. I see. Well, in the communication I had from 
Mr. Lanigan, he said he was a vice president. I do not know. 

Mr. Lanican. I think we may have been wrong. He might not 
have been a vice president. 

Mr. Cuvuporr. Well, it is not surprising. But this is a document 
and nobody knows from where it came and a very important regula 
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tion was changed. And not to know the capacity of Mr. Kruse is not 
unusual, because it ap pears to me that nobody knows where anything 
came from in these particular regulations. 

Mr. Moss. On these appeals of the Pacific Gas & Electric Co. for 
rights-of-way over Federal lands, do you have any knowledge as to 
the nature of the application and the need of the Bureau for wheeling 
capacity over those lines, whether or not it was planned by the Pacific 
Gas & Electrie Co. to construct lines having a capacity then in excess 
of their needs ¢ 

Mr. Grissincer. Well, these appeals, Congressman Moss, did not 
involve 244.44 (d), as I recall. They involved the other regulations 
Which had never been before a court. 

As I started to point out originally, there were four regulations 
adopted on October 14, 1948. They were 245.21 (v), (w), (x), and 
(v), and as stated in my memorandum, (w), (x), and (y), and not 
4 (d), were the ones involved in the analysis contained in part 2 of 
iv Statement. 

Mir. Moss. Mr. Chairman, have we ever determined in the cases that 
were then pending on appeal with the Department, what happened to 
those appeals / 

Mr. Crrvporr. Not tomy knowledge. 

Mir. Moss. I wonder if that information might be obtainable. 

Mr. Cuuporr. If they are appeals of record, they certainly could be 
obtainable. 

Mr. Grisstncer. Oh, yes, they are available. And as a matter of 
fact, I studied the legal arguments in all of them, and as I set forth 
here, the contentions made were practically identical. The same cases 
were relied upon. The briefs were not too different, in the points 
raised, from the objections in the prepared statement made before 
Solicitor White on April 25, 1949. 

But although the companies at that hearing raised objections to 
(w), (x), and (y), Mr. White never ruled on any of those regulations 
In connection with that hearing. He did not consider the legal ob- 
jections to the other regulations at that time. 

Mr. Lanican. Now, you were 

Mr. Jonas. Before you proceed, may I on a question there? 

You have stated that there were seven cases on appeal that Mr. 
Kruse came in to talk with you about. 

Mr. Geisstncer. All he—pardon me. 

Mr. Jonas. But as Tadd these up, it amounts to 36. 

Mr. Getsstncer. Well, that can be explained and is explained in the 
additional 

Mr. Jonas. There were at that time either pending 36 appeals or 36 
applications had been withheld, pending a determination of those cases 
that were on appeal ? 

Mr. Getssincer. That is correct. 

Mr. Jonas. So there were 36 issues, or 36 separate cases hanging fire ? 

Mr. Geissrncer. That is right. 

Mr. Cruuporr. Were those appeals ever decided ? 

Mr. Getsstncer. I do not know. 

Mr. Cuuporr. Are the cases still hanging fire ? 

Mr. Getsstncer. I do not know. I do not know whether they were 
ever withdrawn or not. Maybe I should explain that a little bit. 
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Subsequent to the promulgation of these regulations, in August, I 
was appointed regional solicitor in Denver, and I have not had any 
contacts with any of these cases between that time and the time Mr. 
Lanigan and Mr. Perlman called on me, on April 21 of this year. 

Mr. Cuuporr. But you do know that the points involved in the 
seven appeal cases were the same as were involved in the cases pending 
in the court at that time ? 

Mr. Geisstncer. That is right. 

Mr. Cuuporr. And as a matter of law, after the cases were decided 
by the United States district court, and the Court of Appeals for the 
District of Columbia, and the Supreme Court, then these appeals 
should have been thrown out, should they not ? 

Mr. Geisstncer. No. I wanttoclarify that. 

Mr. Cuuporr. That is what I want to find out. 

Mr. Grtsstncer. (w), (x), and (y) have never been before a court, 
tomy knowledge. 

Mr. Cuuporr. So that these appeals had to do with (w), (x), and 
(y), and not the question of the reasonableness of the regulations 
raised in the courts in the other cases ? 

Mr. Grtsstncer. That is my recollection. I have it all set forth in 
this memo of mine. Whatever my memorandum says here is correct. 

Mr. Cuvuporr. Allright, Mr. Moss. 

Mr. Moss. Did we revise (w), (x),and (y) inthis revision ? 

Mr. Getsstncer. Yes. 

Mr. Moss. That probably eliminated the need for appeal, did it not ? 

Mr. Geisstncer. I believe I stated here in a paragraph that I do not 
know what happened to it, but in the concluding paragraph of my 
memorandum, I said that if the changes are made, then the legal 
questions raised in the pending ¢ ases would become academic, and the 
Pacific Gas & Electric Co. would undoubtedly withdraw its appeals 
I do not know if they ever did or not—and would reapply for rights- 
of-way in accordance with the amended regulations. Now, I do not 
know what course they pursued. 

Mr. Moss. I think that information might be very important. 

Mr. Cavporr. That makes me think. Here is a company that has 
seven appeals pending before the Department of the Interior on 
certain rights-of-way. The Secretary refuses them the rights-of-way 
on the eround that he cannot olve it to them under p! ‘esent reculations. 
Then the regulations are changed at the suggestion of the Pacific 
Gas & Electric Co., and the question becomes academic. 

Mr Gersstncer. No, not necessarily. I think, Congressman Chudoff, 
if you will pardon me—— 

Mr. Cuuporr. I would like to get some of those cases myself. You 
cannot lose that kind. 

Mr. Getsstncer. These regulations had been objected to for a long 
period of time. Some of them had, in my judgment, legal objections 
going to them that were just as basic as the objections that went to 
244 (d). on the retroactive features: in other words, the taking of 
property without due process of law. These regulations were adopted 
on October 14, 1948, without review by the then Solicitor, Mastin 
White. 

As soon as the objections were raised to the one specifically, he saw 

hat to apply that regulation retroactively would constitute the taking 
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of property without due process, because there had been lots of ad- 
vance construction permits which were not subject to those regulations 
before. Each and every one of those regulations was published with- 
out any notice to any interested parties, and not even there with 
reference to the utilities. 

And so with reference to those regulations, they needed an overhaul. 
They needed language in them, in my judgment, similar to what 
Mr. White put in 244 (d) when he amended it in July of 1949, that 
it would apply to rights-of-way granted after October 14, 1948, and 
would not be made to apply retroactively to grants of rights-of-way 
prior to that time. 

Mr. Lanican. May I ask you on that, in his memorandum of June 
15, 1949, the Solicitor merely stated that he thought it would be unfair 
to companies which had got advance construction permits to apply 
the new regulation to them. He did not, as I read the memorandum, 
state that it would be unconstitutional to apply the regulation. 

Mr. Getsstncer. That is the way I would interpret it. In other 
words, if you apply a regulation retroactively, after there has been 
an investment of money in facilities such as these transmission lines, 
and if the regulation could result in that grant of easement being 
taken away, I do not know what it would be but a taking of property 
without due process unless provision were made for a payment of 
compensation, 

Mr. Lanican. Are you aware of the provisions of an advance 
construction permit? Could you explain what an advance construe- 
tion permit is ¢ 

Mr. Grtssincer. Yes. oa to the time—that is, I think I under- 
stand it—as I understand it, prior to the formal application, the 
applicant for the easement, the party that is going to be the applicant 
for the easement, may obtain an advance construction permit, which 
gives him no rights insofar as the use of the land is concerned, but 
permits him to go ahead with his construction pending the formal 
application on the easement. 

There is frequently a lapse between the application and the 

Mr. Lanican. The advance construction permit is granted for the 
convenience of the prospective easement holder—— 

Mr. Grissincer. That is right. 

Mr. LANIGAN (continuing). In order to allow him to go ahead 
before his application has been fully processed / 

Mr. Getsstncer. That is right. 

Mr. Lanican. The advance construction permit states that it will 
be subject to terms and conditions imposed when the easement is 
granted; is that not correct ? 

Mr. Greisstncer. We used to say, “without limitation,” or something 
like that. 

Mr. LaniGan. So, as you state, the advance construction permittee 
has no rights. You stated that; is that not correct ? 

Mr. Grtsstncer. Well, I think he is something more than a naked 
trespasser on the public domain if he is permitte .d to invest his mone Vv 
and string a line across it. 

Mr. LAnIGAN. He has, let us say, no property right; no easement: 
is that correct ? 
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Mr. Getssincer. That is right, but he has property and a consider 
able investment on the land as a result of being permitted to go on 
there. 

Mr. Laniean. Do you think that it is accurate to state that where 
he takes an advance construction permit for his own convenience, 
specifically subject to terms and conditions which may be imposed 
later, to state that he is being deprived of property because a term and 
condition is imposed later before he gets his easement ? 

Mr. Getsstncer. I think if one is imposed under those circumstances 
that would result in his easement being worthless, I think he is 

Mr. Lanican. Well—— 

Mr. Getsstncer. In other words, it is retroactive, maybe, rather 
than—— 

Mr. Lanican. I do not think anyone— 

Mr. GeisstnGer. I think the former Solicitor recognized very clearly 
that it was unfair to impose regulations of that type. That is why 
he changed it. 

Mr. Lanican. He said it was unfair, but not unconstitutional. That 
is what I pointed out. 

Mr. Getsstncer. I see. I do not know as he used that language 
or whether that probably under the circumstances—there is room 
for argument on that point. 

Mr. Lanigan. After all, you have to have a right before you can 
be deprived of it. 

Mr. GeissincGer. That is right. But— 

Mr. Lanican. When we got off the track, you were telling us that 
Mr. Herman Kruse came in to your office while you were considering 
these appeals, and you discussed section (m) with him, and at that 
time you were telling us about how you had learned of the submission 
of this anonymous document. Would you continue where you left 
off ¢ 

Mr. Getssincer. I think I told you—and this is to the best of my 
recollection, and a long time has gone by—that I broached the subject. 
and I think it was at that time that I learned that these suggested 
changes had been presented to the other utilities. 

Now, that was my understanding, and I am sure that that is where 
I acquired that information, and then I discussed (m) with him. I 
do not believe that any of the others were discussed. The one on 
wheeling I think was. I think I asked him how come that had never 
heen involved in any of these appeals. 

He told me, if I recall correctly, that in effect and substance, they 
could not live with that regulation and that they just were not making 
rights-of-way applications where that was involved. 

Mr. LANIGAN. Now, after your conference with Mr. Kruse regard- 
ing (m), you said that he was not able to understand your objections, 
and that he was not an attorney / 

Mr. Grisstncer. That is right. 

Mr. Lanican. Did you have any further communication with him on 
that ¢ 

Mr. Grissincer. Yes. Some time after that, as I told you and Mr. 
Perlman, there was a telephone call from California, and there was 
an attorney for the company on the line, and he did not agree with 
ny legal conclusions, as | am sure he would not with some of the con 
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clusions in this memorandum of mine concerning (m). That was all 
that was discussed. 

Mr. Lantcan. And those were the only two discussions you had 
with anyone outside the Department on these changes; is that correct ? 

Mr. Geissincer. That is right. 

Mr. Lanican. Now, you stated that Mr. Kruse told you the com- 
panies were not building 33-kilovolt powerlines. 

Mr. Getssincer. He did not say that. 

Mr. Lanican. Pardon me. What did he say ? 

Mr. Grisstncer. He said that they were not doing it. He did not 
profess to speak for anyone but himself. 

Mr. Lanican. The Pacific Gas & Electric Co. ? 

Mr. Gretsstncer. That is right. 

Mr. Lanican. So did you make any invesigation as to whether 
other companies were building powerlines? 

Mr. Geisstncer. No. I did not. 

Mr. Lanican. The only information you had- 

Mr. Geissinger. That is, I did not at that time. 

Mr. Lanitcan. Have you since ¢ 

Mr. Grisstncer. Since I was back here, I have. 

Mr. Lanigan. I see. What have you discovered ? 

Mr. Getsstncer. I have discovered that what Mr. Kruse told me 
about the Pacific Gas & Electric Co. was correct, insofar, at least, as 
the State of California is concerned. 

Mr. Lanican. But you have not made any check with respect to 
any es ‘rv utility company ? 

Mr. Geisstncer. Yes. I did make inquiry concerning the applica- 
tions of companies since the regulations went into effect in October 
of 1948, in most of the States. 

Mr. Lanican. What did you find ¢ 

Mr. Gersstncer. Well, if these records that were furnished me are 
correct, I find that——— 

Mr. Lanican. Who furnished them to you? Tell us that. 

Mr. Geisstncer. Various field solicitors of the Department through 
the various State land offices of the Bureau of Land Management. 

Mr. Laniean. Could you tell us—I interrupted you. Go on with 
your statement. 

Mr. Getsstncer. What were you going to ask me about ? 

Mr. Lantcan. I asked you what you had discovered with respect to 
other utilities. 

Mr. Getsstncer. I found that they had made applications with this 
provision mn It. 

Mr. Lanitean. After all, the Idaho Power Co. had to make an ap- 
plication to have gotten into court on their case. 

Mr. Getsstncer. That is right. 

Mr. LantGan. But you were, at the time you were working on the 
regulations, impressed with the statement of Mr. Kruse that the Pacific 
Gas & Electric Co. had not made any application, but were rather 
building on private lands; is that correct ? 

Mr. Geisstncer. That was one of the matters that impressed me con- 
cerning that regulation. 

Mr. Lanican. You realize, of course, that in many of the Western 
States a high percentage of land in the State is public land, so that 
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it would be almost impossible to build many lines over any length 
without crossing public lands ? 

Mr. Getsstncer. That is right. 

Mr. Lanigan. For example, let us just take a few here. This is a 
report supplied by the Department of the Interior as of 1949 on land 
in Federal ownership. 

In Arizona, it is roughly 69 percent Federal land; in Colorado, your 
own State, it is 37 percent; Idaho, 64 percent; Montana, 36 percent ; 
Utah, 71 percent. I will not go through them all. So there is an 
appreciable quantity of Feder: al land in those States ? 

Mr. Grissincer. That is right. 

Mr. Laniean. And you just have to cross it to get from one point 
to another. 

Now, in your memorandum in discussing section 244.44 (d), on 
pages 14 and 15, you state: 

Most of the utilities have at considerable expense built such lines across non 
Government lands because of their objections to this regulation. 

Mr. Getssincer. Yes. 

Mr. Lanigan. Now, from what you have told us, you only had 
knowledge of Pacific Gas & Electric Co., and that had been told to 
you by a representative of the Pacific Gas & Electric Co. 

Mr. Geissincer. That is right. 

Mr. Lanican. So how could you make that statement ? 

Mr. Grissincer. Well, at that time I was under the impression that 
it was true of the others. I mentioned this in discussions in the oflice 
there with other lawyers, and I understood that they had the same 
impression. 

Mr. Lanigan. But it is probably not correct; is that it? 

Mr. Geisstncer. I would say after this check that it is not correct 

Mr. Lanican. But the check- 

Mr. Geissinger. But I was under the impression that it was at the 
time, but not from anything that 

Mr. Lanigan. The checks were made after the regulations were 
changed. 

Mr. Getsstncer. That is right. I had no reason to doubt Mr. Kruse 
on what he told me or the impressions I gathered from the lawyers in 
the office. 

Mr. Lanican. Well, did you not realize that Mr. Kruse might have 
an interest of some kind in the outcome ¢ 

Mr. Geissincer. Yes. But I have never felt that merely because 
somebody represented someone interested in acquiring rights-of-way 
across the public land, they would necessarily have any occasion to 
¥ to me on something like that. I knew he had an interest, yes. But 

I had no reason for “thinking that he was not telling me the truth. 

Mr. Lanigan. But did it not occur to you to check with the agencies 
of the Department that were conc erned with these matters? After 
all, that was internal information that you have since gathered. 

Mr. Geissincer. No, it did not. In preparing this memorandum, 
Mr. Lanigan, as I told you before, I was preparing it, as I did many 
others, for the Solicitor, as a part of my routine legal assignments. 

Mr. Lanigan. In other words, it was a job that you were assigned 
to do, and you did it ¢ 
Mr. Geisstncer. That is right. 
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Mr. Lanican. Now, in the next sentence here, on page 15—and 
here you are speaking of 244.44 (d), in particular: 

Although this regulation was upheld in Idaho Power Company v. Chapman, it 
is doubtful if it is a necessary one. 

Mr. Grisstncer. Yes. 

Mr. Lanigan. You state that you had made no checks with any 
power agencies of the Department as to any of these changes. So 
you had no information other than what was before you at that time? 

Mr. Grissincer. Yes. I had the transcript of the White hearings 
held on April 25, 1949, which were primarily devoted to this particular 
regulation. 

Mr. Lanican. In those hearings, the testimony was all given by the 
power companies; is that correct 

Mr. Geisstncer. That is right. 

But, as Mr. White stated yesterday, there were representatives of 
the Bureau of the Land Management and the Bureau of Reclamation 
and other departmental represent: itives at that hearing. 

Mr. Lanigan. They made no statement in the transcript ? 

Mr. Geissinger. They made no statement whatsoever. 

Mr. Lanigan. Now, we have, I think established three things that 
you had before you. 

You had this anonymous document; you had the appeals by the 
power companies on the rejection of their applications, which stated 
their various reasons; you had the tr — ms the hearing held by 
Mr. White, and the documents submitted in connection with that 
hearing by the companies. 

Mr. Geisstncer. That is right. 

Mr. Laniean. And in the hearing you had exclusively the com- 
pany’s arguments in the transcript. “And I assume you had Mr. 
White's memorandum to the Secretary of June 15, 1949. Do you 
recall that you had that ? 

Mr. Geissincer. Yes; I am sure I had at least considered it. 

Mr. Lanican. Since it was a more or less legal discussion in that 
situation, 

Mr. Getsstncer. That is right. I am familiar with it. 

Mr. Lanican. And you discussed the changes in the regulation with 
Mr. Kruse of Pacifie Gas & Electric Co., and an attorney on a phone 
call from the Pacitic Gas & Electrie Co. Do you think you had all 
the ee of the picture before you ¢ 

Mr. Grissincer. Well, I had, I would say, the parties that were 
interested in these partic ‘ular regulations that had been objecting to 
them down through the years, and had the benefit of their legal briefs. 
I had the benefit of consultation with Mr. Davis, who had been well 
vequainted with this field over a period of 30 years in connection with 
some of these problems on interconnection. 

I had the opportunity to consider these cases which have been 
testified to, such as the Federal Power Commission v. The Idaho Power 
Company, the case in the United States district court, the El Paso 
decision, plus some knowledge of at least what I considered was based 
upon my legal experience in connection with having dealt in the past 
with regulations of one type or another, so that I felt very definitely 
with reference to these controversial regulations that there was arbi- 
trariness or possible arbitrariness in action on the part of the Depart- 
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ment of the Interior which might affect a right-of-way grant under 
the 1911 act, which is an easement. 

Mr. Lanican. You had concluded in your memorandum that with 
some minor changes the regulation would be, in your opinion, legal. 

Mr. Geisstncer. That is right. 

Mr. Laniean. But still there were large parts of the regulation 
completely deleted; is that not correct? 

Mr. Getsstncer. I think, Mr. Lanigan, part 2, the legality of the 
regulations—I intended to point this out—applies to regulations (w), 
(x) , and (y) and (v), _ “4 to the remainder of them. 

With reference to (w), (x), and (y), in my opinion, as expressed 
in this memorandum, with ions changes, removing any possibility of 
arbitrariness of action upon the part of the Secretary of the Depart- 
ment of the Interior, that those regulations would stand the test of 
being reasonable regulations in a court of law. 

Mr. Lanican. Now, to get back to the time you analyzed these 
suggested changes, you told us what you had before you. Probably 
just as significant was what was not before you, would you say 4 

Mr. Gersstncer. I am not sure I understand you. 

Mr. Lanican. You consulted no power agency even of the Depart- 
ment itself. You did not have the bac ‘keround : as to why these power 
agencies thought these regulations were needed. You had no infor- 
mation from any public body or cooperative who would make use of 
the Government power that is transmitted over lines. 

So, everything that you have enumerated that you had seems to 
me to be on one side of the fence; is that not correct ? 

Mr. Getsstneer. No; I will not agree to that, Mr. Lanigan. In the 
first place, these changes were of a legal nature, for the most part. 

Now, you did ask me questions concerning the first change which 
had to do with maps, but with paeeanee to these contested regulations, 
(w), (x), and (y), particularly, I am afraid the power boys could 
not have given me much help, cs ause the objections to those regula- 
tions were » purely of a legal nature. 

Mr. Laniaan. But the elimination of 244.44 (d) is not of a legal 
nature, is it? 

Mr. Getsstncer. Well, I think that probably would be both. I will 
have to agree on that. And there, of course, with reference to 
244.44 (d), I was relying on the fact that, among other things, from 
1901 and 1911 until 1948, the Department had never adopted regula- 
tions of this type. 

Mr. Lanican. So you have a long period of inaction, you might s: 
in this respect. 

You realize, of course, that the powers of the Secretary and the 
duties of the Secretary with respect to transmitting power have been 
greatly enlarged in 1944. Were you aware of that at the time, when 
the F lood Control Act was ps assed ? 

Mr. Grisstncer. Yes. And I am also aware of the fact that the 
1935 amendment to the 1920 Power Act took a considerable amount 
of the jurisdiction away from the Secretary of the Interior with 
reference to right-of-way grants across the public domain. 

Mr. Laniean, The 1935 amendment provides for the licensing of 
power projects by the Federal Power Commission; is that correct ? 
69092—56 
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Mr. Getssincer. Well, I am not so sure of that—— 

Mr. Lanican. That is not the amendment. What amendment are 
you referring to? 

Mr. Geissincer. I think—this is memory on this, Mr. Lanigan—but 
I think that the original Power Act had the parts with reference to 
licensing—that is the 1920 act—and that the 1935 amendments were 
what is known as part 2 of the Federal Power Act, and they applied 
to interstate lines under the commerce clause. The 1920 act applied to 
the licensing of these rights on the public domain. So maybe I am 
incorrect. Maybe since 1920 the Secretary’s powers to grant these 

rights-of-way were curtailed. 

Mr. Laniean. You pointed out in your memorandum that the 1901 
act was reenacted in 1940, after the Federal Power Act, and it gives the 
Secretary authority to grant easements for rights- of-way across public 
Jands. 

Mr. Getsstncer. That is right. 

Mr. Lanican. I do not quite see the point you were trying to make. 

Mr. Getsstncer. Well, the regulations, specifically, from the begin- 
ning, from the time of the first regulations—and i assume that this 
regulation—I think it answers your question—has been consistently 

carried in one form or another from the time the regulations of the 
Department with reference specifically to right-of-way transmission 
lines were first considered by the Department. 

We have had a section like this in the regulations: 

The effect of the Federal Power Act, the acts of February 15, 1901, and March 
4, 1911, with respect to rights-of-way for power purposes over public lands, was 
repealed and superseded by the Federal Power Act of June 10, 1920— 
with the citation— 
as to power projec ts for the generation and transmission of hydroelectric power 
defined in section 3 (11) of the act, excepting distribution lines and rights-of-way 
over allotted Indian lands. 

All applications for rights-of-way for powerplants or transmission lines other 
than hydroelectric plants and major primary hydroelectric power transmission 
lines should be made under the act of February 15, 1901, or the act of March 4, 
1911. 

The substance of the balance of the regulation, without repeating it, 
is that applications for the primary lines other than distribution lines 
were to be made to the Federal Power Commission. 

Mr. Lanican. Under the Federal Power Act, you are aware of the 
definition of : \ project. That includes the hydroelectric generation 
station and sea lala lines either to the distribution system or to 
the first interconnection with another primary pranenaiahs line. 

Mr. Geisstncer. I have not read that for a long time. I did read it 
atonetime. Itseemstoring a bell. 

Mr. Lanigan. So after the first switching point away from the dam, 
the transmission is no longer a project under the Federal Power Act. 

Mr. Geissinger. I do not know as to that. I cannot answer that 
question. I do know that the regulations of the Department have 
consistently, without making the distinction that you have just made, 
directed the application to go to the Federal Power Commission. 

Mr. Lanigan. On the projects? 

Mr. GetsstncGer. On primary transmission lines. 

Mr. Lanigan. You just stated that your research had disclosed that 
there are a number of transmission line rights-of- way before the 
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Department now, and, of course, the Idaho Power Co. felt that 1t had 
to go to court to contest this provision. So it must have been a matter 
of some importance. 

Mr. Geisstncer. I am not indicating, Mr. Lanigan, that it is not 
of importance or that the Secretary does not have jurisdiction over 

certain of these rights-of-way if they are distribution lines. 

Mr. Lanican. Or transmission lines. That is, beyond the FPC 
project lines. 

Mr. Getsstncer. That is right. 

Mr. Lanicgan. You still feel, then, I take it, that you had a fair pic- 
ture of the problem before you when you analyzed the regulations, 
despite the fact that you had only one side before you? 

Mr. Geissincer. I do not think I had only one side, Mr. Lanigan. 
I think that— 

Mr. Lanican. What information did you have from anyone con- 
cerned with it other than a power company ? 

Mr. Geisstncer. As I stated before, sir, this was, as I viewed it- 
and I still view it—as largely a legal matter concerning language 
contained in regulations and retroactive features, future regulations 
und provisions for hearing and notice. 

Mr. Lanican. You did not consider it a policy matter, but mainly 
a legal matter 4 

Mr. Geisstncer. Well, that is in the main, except that I did with 
reference to 244 (d)—I may have gotten out of my field a little bit in 
the last paragraph, but I think that the first 14 pages of the memo 

randum are almost entirely confined to legal points. 

Mr. Lanican. We will go through those later, but I want to get a 
few other points here. 

On page 15 you made this statement : 

It would appear that the regulation— 


that is, 244.44 (d)— 
is not in harmony with the present power policy, and in view of the fact that 
it is being avoided, anyway, I would recommend its deletion, 

Now, I think we have established that you had erroneous informa- 
tion on its being avoided, anyway, but—— 

Mr. Getsstncer. That is right. 

Mr. Lanican (continuing): But what did you mean when you 

said that the regulation was not in harmony with the present power 
police: y? 

Mr. Getsstncer. I think I have a copy of the policy here that was 
announced at that time. Of course, on that I should perhaps say that 
I certainly did not have anything to do with making it. It was handed 
to me like it was handed ‘to other lawyers in the Department. 

Mr. Lanican. Oh, yes. Now, ina letter 

Mr. Geissincer. But I do have that. I mean, if you are 

Mr. Lanigan. Could I ask you a question more specifically, or do 
you want to answer that question first ¢ 

Mr. Getsstncer. That depends. Do you want me to answer it now, 
or attempt to? 

Mr. Lanican. Well, I will ask this one first: 

On March 9, 1955, Fred G. Aandalil, Assistant Secretary of the 
Interior for Water and Power, sent a letter to Clarence Cannon, 
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chairman of the House Appropriations Committee, House of Repre- 
sentatives, Washington, D. C., in which he answered certain questions 
that have been propounded. 

This appears at pages 405 and 406 of the hearings on the second 
supplemental appropriation bill, 1955, hearings before the subcommit- 
tee of the Committee on Appropriations. This letter has already been 
put in toto in the record at Mr. Knox’s request, I believe in volume 2, 
and I am reading just two sentences here. 

If you want, you can look at the whole paragraph. But he is talk- 
ing about the situation in the Southwest Power Administration area 
and the difficulties that have been caused by the faliure to carry out 
a contract that was made there. The blame may be on Congress 
or the Department, that is not material here. And he says: 


This plan— 
that he was discussing— 


is contrary to the present power marketing policy of the Department of the 
Interior which is now followed by the Southwestern Power Administration as 
one of its agencies. The present policy of the Department of the Interior takes 
the position that by the construction of multiple-purpose dams with federally 
constructed power hydro plants in connection with them, the Government can 
make a valuable contribution to the power capacity of the area. That contri- 
bution, however, should be the limit of Federal participation in meeting the 
power requirements of an area. 

Is that your understanding of the Department’s policy ? 

Mr. Geissincer. I do not know. If he announced it that way, it is 
a part of it. 

Mr. Lanitcan. How do you get your information ? 

Mr. Getsstncer. What my understanding might be of it, if it is a 
public announcement, of course—— 

Mr. Lanican. What is your understanding? What was your 
understanding when you made this statement, that it appeared that 
the regulation was not in harmony with the present power policy ? 

Mr. Getsstncer. No. 1, at the time I was working on these regula- 
tions, I did not have this copy, but I had one like it, the statement 
issued by the President, a statement of the Department with reference 
to the power policy, which sets forth some of the basic acts that 
have been discussed here, including preference customers, and so 
forth, distribution and transmission systems. 

These were announced August 18, 1953. This is what I had, among 
other things, in mind: 

The Department of the Interior will construct and operate transmission lines 
that are economically feasible and necessary for proper connection and operation 
of federally owned generating plants. Transmission facilities will also be 
built and operated to carry power to load centers within economic transmission 
distances unless other public or private agencies have or will provide the neces- 
sary facilities upon reasonable terms. These terms shall generally be such that 
the federally produced power will be made available to customers at costs not 
higher than would result from the construction of transmission facilities by the 
Federal Government. 


Mr. Lanican. Now, the test, then, given by that particular state- 
ment is that the costs would be such as if the Government had to built 
duplicate lines; is that correct ? 

Mr. Getsstncer. I do not read it that way. I mean, I do not so 
interpret it. 
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Mr. Lanican. If there is an existing line which might be subject 
to this particular regulation, and had excess capacity and was not 
needed, power could be wheeled over that line under the regulation 
and it would not necessitate the building of separate lines by the 
Government; isn’t that what the substance of the regulation was? 

Mr. Getsstncer. That is right. But from the information that I 
had, there had never been any difficulty in working out these wheeling 
arrangements. That is what the utilities told Mr. White in 1948, 

Mr. Lanican. Are you aware of the 

Mr. Getsstnoer. I believe that a matter of this kind, personally— 
and this is just a personal opinion—should be the subject matter of 
contract. 

Mr. Laniean. Did you make any check at the time you worked on 
this memorandum regarding the statements made about there being 
no difficulay in reaching wheeling arrangements with these companies 7 

Mr. GetsstnGer. No, I did not. 

Mr. Laniean. You were not aware of the difficulties, then, that 
have been described to us with the Idaho Power Co., the Pacific Gas 
& Electric Co., and the Georgia Power Co., all of which were described 
earlier in these hearings? 

Mr. Geisstncer. If I recall the testimony correctly—and this is 
just recollection—Mr. Seymour testified that they had had some diffi- 
culty while he was in Interior with one wheeling agreement with the 
Pacific Gas & Electric Co. and one with the Georgia _ Power Co., which 
was not involved in the regulations which applied to the ’ public 
domain. 

In other words 

Mr. Laniean. The Georgia Power Co. did not have to comply. 

Mr. GeissinGerR. No. I mean, the statutes that we were considering 
with reference to right-of-way provisions have to do with the public 
domain. And as far as I know, there is no public domain in Georgia. 

Mr. Laniean. There is in Idaho and California. 

Mr. Grrssincer. But it was not stated, as I recall, that they had 
had any difficulty with the Pacific Gas & Electric Co. over any lines 
crossing the public domain. 

Mr. Lantcan. So you think that the private utility companies get 
a sudden change of heart when they cross public domain 

Mr. Grisstncer. No. 

Mr. Laniean (continuing). If there is no regulation to influence 
them ? 

Mr. Getsstncer. No. I say—at least, this is my impression, for 
what it may be worth—that, well, I am of the opinion that satisfactory 
wheeling arrangements can be worked out on a contractual basis with- 
out forced w heeling, such as 244.44 (d) provided. 

Mr. Laniean. Are you aware that in the public works appropria- 
tion request for 1956, which is before the Congress at this very moment, 
the Department of the Interior has come in and asked for funds to 
build transmission lines on this basis—this is on page 228 of the 
Western Section, Part 1, of the hearings before the subcommittee of 
the Committee on Appropriations, House of Representatives, public 


works appropriation for 1956—they ask for transmission lines and 
state: 
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These lines are to be constructed only if satisfactory wheeling arrangements 
cannot be made to provide power for the division deep wells and pumping 
plants. 

This is the Minidoka project, I believe in Idaho. 

And then on page 237, when they were questioned about this request, 
the representative of the Department made this statement. Mr. Evins 
asked the question first: 

In 1954 you requested of this committee money to build this particular trans- 
mission line? 

Mr. NELSON. Yes, sir, we did. At the time the appropriation request was made 
about 9 months before, we did not know whether we were going to have any luck 
with our negotiations and an item was put in so that we would have a bargaining 
position. 

Mr. Getsstncer. I am not aware of that. 

Mr. Lanican. So apparently the Department still feels that it is 
necessary to come in to ask for appropriations for transmission lines 
in order to be put in a bargaining position to work out wheeling ar- 
rangements. That is rather an expensive way of doing it; is it not? 

Mr. Getsstncer. I would say so, on that. 

Mr. Lanican. And I would say it indicates that all is not sweetness 
and harmony yet. 

Mr. Geissincer. But I might add that in my region, which is a 10- 
State area, these power contracts come across through Legal for review, 
and I do not know of any difficulties they have had in that region in 
working out wheeling arrangements since I have been out there as 
regional solicitor. 

Now, there may be some, but I am advised by my attorney that 
looks over those matters and keeps closer tab on them, that they are 
able to work out satisfactory wheeling arrangements. 

Mr, Lanican. Your area, however, does not include Idaho or Cali- 
fornia, I take it. 

Mr. Getsstncer. That is right. It includes Montana, Wyoming, 
Colorado, Utah, New Mexico, Texas, North and South Dakota, and 
Nebraska. 

Mr. Lanitean. You read a oT statement there of the Department 
indicating that it would not build transmission lines if arrangements 
could be made with other public agencies or with private companies to 
build transmission lines and to sell the power at a reasonable rate. 

Is there anything in there, in the policy statement, regarding the 
disposal of the electric ity transmitted ov er a private line to customers 
who have preference rights under the laws? 

Mr. Getssrncer. Yes, there is a statement on that. 

Mr. LaniGan. Would you read that ? 

Mr. Getsstncer. (reading) : 

The Department of the Interior will operate the federally owned generating 
and transmission facilities under its control for the benefit of the general public 
and particularly of domestic and rural customers, and the Department will give 
preference and priority to public bodies and cooperatives in disposing of electric 
energy generated at Federal plants. 

It will be the policy of the Department to dispose of power remaining after pro- 
vision for existing preference customers to privately owned public utilities serv- 
ing domestic and rural customers in the area. The Department will not or- 
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dinarily undertake to dispose of power directly to consumers except to carry 
out existing contracts or renewals or expansion thereof, nor will it use or permit 
the use of the preference privilege as a means to provide power for large indus- 
trial consumers at the expense of domestic and rural consumers served by 
either publicly of privately owned public utilities. 


Mr. Lanican. Now, the opening sentence stated that the Depart- 
ment will give preference in disposing of electricity. That is required 
by law; is it not ? 

Mr. Grisstncer. I think this policy statement was based upon at 
least what they thought the law was. 

Mr. Lanican. But it does not say anything about transmitting 
power, does it? I take it that means that if they come and get it, they 
‘an have their preference. 

Mr. Getsstncer. With reference to these policy questions along that 
line, Mr. Lanigan, I am afraid I could not give a very good answer 
for you on that. I do not know. 

Mr. Laniean. Then you would just as soon not answer any more 
questions regarding policy? We can wait until— 

Mr. Getsstncer. No. TI think it would be better to leave that to 
those who made it. 

Mr. Laniean. In your statement, then, that it would appear that 
the regulation was not in harmony with the present power policy, 
in what w ay was not that regulation in harmony with the power policy 
as you understood it? 

Now, do not give us the policy. But can you pinpoint that? Then 
we can go on. 

Mr. Getssincer. It has been a long time since I wrote that, and I 
do not know whether I could pinpoint it to anything in here or not. 
I doubt it. 

Mr. Lanican. Would it be your feeling that the policy was that 
strong efforts were not to be made to get power transmitted to pref- 
erence customers? 

Mr. Grtsstncer. Oh, no, I do not believe that. 

Mr. Jonas. Mr. Chairman, I would like to ask a question on (d) 
before you leave this particular section. 

Mr. LANIGAN. I was going into detail next on various regulations. 

Mr. Jonas. While you are on (d) and on page 14, I have a question 
arising from that. 

Mr. Cuuporr. Off the record. 

( Discussion off the record.) 

Mr. Cuuporr. Mr. Jonas, if you want to ask a question, you can, 
but it was the thought of the committee counsel to go through these 
regulations one by one in an orderly manner. If you want to hold 
your question until that time, all right; if not, if you want to ask it 
now, you may. 

Mr. Jonas. ~ you coming back to (d) ? 

Mr. Lanican. I do not think we will discuss it in detail. I thought 
we would go through the other changes. 

Mr. Jonas. If you are going to leave (d), I have a question. 
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Mr. Langan. I think if you have a question, we had better take 
it now. 

Mr. Jonas. It will take but a minute. 

On page 14 of your memorandum, in the last paragraph on that 
page, you say this: 

The regulation only applies to distribution lines and then only to lines of 
33 kilovolts or more. 

Would you elaborate on that? Let this record be clear as to what 
this regulation does apply to. What do you mean by 33 kilovolts or 
more? 

Mr. Getsstncer. 33,000 volts. Wouldn’t that be right? 

Mr. LaNnican, Yes. 

Mr. Getsstncer. A 33,000-volt line. 

Mr. Jonas. What sort of line would that be? 

Mr. Getsstncer. Well, I don’t know as I have competency on that 
question either, Mr. Jonas, except this: That the line that was dis- 
cussed in here by Mr. Davidson was the 230-kilovolt line. Now, that 
is in the neighborhood of—well, it is 230,000 volts, as distinguished 
from 33. 

Mr. Jonas. Then would you characterize a 33-kilovolt line as a 
distribution line in contradistinction to a transmission line—— 

Mr. Getsstncer. Yes; I would. 

Mr. Jonas (continuing). Carrying heavy power from a dam site to 
a load center ? 

Mr. Getsstncer. I would. 

Mr. Jonas. It would be a consumer line? 

Mr. Getsstncer. That is right. 

Mr. Jonas. Or closer to a consumer line? 

Mr. Gersstncer. That is right. 

Mr. Cuuporr. This regulation provides for more than 33 kilovolts. 

Mr. Getsstncer. That is right. 

Mr. Cuvuporr. So that it would apply to anywhere from 33 kilovolts 
to 100,000, or however high you can get on one of these lines. 

Mr. Getssincer. No. It is limited by the fact that the Power Com- 
mission has jurisdiction over the big lines, according to the regulations 
of the Department, from the very beginning. 

Mr. Lanican. Now, the Department, though, did have—— 

Mr. Cuuporr. Wait a minute. Mr. Jonas is not finished. 

Mr. Jonas. That is all right. Maybe you can help me clear this up. 
I just would like to be clear in my own mind as to whether the regula- 
tion (d), which was eliminated, had any relationship to feeder ‘lines 
into consumer areas or applied only to heavy transmission lines from 
dam sites to load centers, and so forth. 

Mr. Geisstncer. It is my understanding, Mr. Jonas, or Congress- 
man Jonas, that the Power Commission has jurisdiction over the lines 
that you mentioned. 

Mr. Jonas. All right. 

Mr. Lanigan. Now, the particular line that was mentioned, and 
which evidently came under the jurisdiction of the Department in 
the Jdaho Power Company v. Chapman case, was a 230-kilovolt line. 
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So there are situations in which high capacity lines do come under 
the Department’s jurisdiction. 

Mr. Getsstncer. If I understand that case correctly, Mr. Lanigan, 
the company originally applied to the Department, withdrew its 
application, and the application for the line that you mentioned in 

Federal Power Commission v. The Idaho Power Company, the 230 
oe was applied for to the Commission and not to the Department, 
and that it was the Commission that imposed the condition on wheel- 
ing at the suggestion of the Secretary of the Interior. 

Mr. Lantcan. Of course, there was a case brought against Chapman 
by the Idaho Power Co., too. 

Mr. Getsstncer. That is right. But I do not know the size of 
that line. 

Mr. Lanican. I have it here. This is in the findings of fact of 
Judge Bastion in the case. It was a 69,000-volt line going from Hunt- 
ington, Oreg., to Baker, Oreg., a distance of 4414 miles. 

Mr. GrIsstne er. But there is nothing——— 

Mr. Laniean. That was not a distribution system. That was taking 
power from one city to another; was it not? 

Mr. Getsstncer. Well, it certainly was not taking it from a hydro- 
electric plant. 

Mr. Lanican. No. But it took it along the course of its journey. 

Mr. Grisstncer. That is right. 

Mr. Lanigan. You had a check made by the various regional solici- 
tors of the application before the Department which would have 
fallen under 244.44 (d). You had a list there. 

Mr. Getsstncer. I said I obtained some of them. I am not sure 
that—— 

Mr. Laniegan. Can you submit that in the record for the convenience 
of the committee ? 

Mr. Getsstncer. I will be happy to do that. That is what I have 
them for. Pardon me, Mr. Chairman. These are not quite complete, 
and in one instance they did not give me all the information I asked 
for, and these do not include REA’s and public bodies. But in check- 
ing them, with reference to 244.44 (d), about the only way you can 
check them is through the account sections, and, of course, the public 
bodies and REA’s do not pay any rental. 

So unless they are checked in another manner, these only include 
rights-of-way applications for private utilities in certain of the States, 

Now, if you would like, I will try to complete it and furnish the 
entire matter, or I will be very happy to submit these now. 

Mr. Cuuporr. Will you offer what you have now? And you can 
supply what you get later to us. We will not close this record for at 
least 10 days or 2 2 weeks after the hearings are closed. So you will 
have a chance to get the information before us. 

(The list supplied follows :) 
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Report of grants of power transmission line rights-of-way over Federal lands 
under the provisions of 43 CFR 245.21v, Oct. 14, 1948; CFR 244.444; 
and 43 CFR 244 ch. 1, sub s from Oct. 14, 1948, to May 20, 1 


43 
955 


. ee 
Serial No. | Date of issue | Kilovolts| Length in Grantee 








miles | 
FROM OCT. 14, 1948, 
TO AUG. 17, 1954 | | 
tS eee NE cc iwieeens May 5,1953 | 138.0 | 49, 667 | Idaho Power Co. 
eer Nov. 22, 1950 72.0 275 Do. 
056134 Latelebiiatate Oct. 1,1951 69.0 843 Do. 
ee July 1,1951 46.0 | 84 | Do. 
i June 14, 1950 69.0 26. 0 Do. 
PIE oe careics wa Feb. 25, 1954 69.0 1. 285 Do. 
Rs <i Scdaniee Mar, 18, 1954 34.5 . 497 Do. 
eo June 26,1953 46.0 1.16 Do. 
a ee a May 15,1953 | 138.0 16, 114 Do. 
a AI a chlces cia ice May 6,1954 | 46.0 . 501 Do. 
} Gpoee0.........>~- Mar. 20,1953 | 44.0 | 3.215 | Utah Power & Light Co, 
I cee Sie Apr. 9, 1954 44.0 | 7. 063 Do. 
ONES. cccstckaeeaken Jan. 1,1953| 72.0 7. 625 Do. 
Ore May 24,1950 | 130.0 29. 964 To. 
Sc cidaisaidinkenncan June 15,1951 44.0 1. 721 To. 
| 02362__............| Nov. 26, 1951 | 130.0 .118 Do. 
DAIET 5a Jan. 8,1953 | 60.0 8.52 | Washington Water 
Power Co. 
i tippdchemedis Aug. 20,1951 | 110.0 1.0 Do. 
Washington SP 020026 Dec. 30,1952 | 110.0 1.0 Washington Water Pow- 
| er Co. 
W -0305 | Oct. 1,1951 |72)12.5 1.0 Benton Co, (Publie Util- 
ities District No. 1). 
| W-01193 Feb. 5,1954] 76.2 | 1.0 R. A. Hensel. 
Bureau of Recla- | Mar. 2,1953 | 44.5 | 20.0 Big Bend Cooperative, 
} mation R/W. | | Inc, 
W-0893 July 25,1952 | 12.45 5 | Klickitot Co. (Public 
| et District No. 
| . 
W-0467 | May 26, 1994 12. 45 5 Do. 
| W-0952 | Apr. 22,1954 | 43.0 | 5 Pacific Co. (Publie Util- 
ities District No. 2). 
Oregon... 02767 | July 29, 1953 7.2 1.0— | California-Pacifie Utility 
| | | Co. 
0225 Sept. 20, 1951 66.0 7.0+ | Pacific Power & Light 
| Co. 
02642 | June 15,1953 | 66.0 1.0— Do. 
; Ol 469 Sept. 25, 1953 69.0 8. 542 Tdaho Power Co. 
| 0185 | Apr. 25, 1951 33.0 | 1.0— | West Oregon Electric 
| Corp. 
| 0490 | Sept. 27, 1951 33.0 | 1.0 | North East Clackamas 
Co., Electric Coopera- 
| tive, Ine. 
| 01392 | Mar. 20, 1953 66. 0 | 1.0 | Columbia Basin Electric 
| | | Cooperative. 
| 02237 | Sept. 16,1952 | 69.0 (1) Midstate Electric Corp. 
| 02905 | Oct. 29,1953 | 120.0 | 3.0 | California-Oregon Power. 
} 01716 | May 16, 1951 120.0 10.0+ | Do. 
| 02906... | Dee, 7, 1958 | 230.0 1. 0- Do. 
| 9°093 | Apr. 1, 9153 | 120.0 | 5. 0+ Do. 
| 073 Oct. 91950 | 60.0 4.0+ | Do. 
| 01971 | Nov. 28, 1952 | 120.0 0 | Do. 
0103 | Oct. 9,1950 | 60.0 1.0-— Do. 
W yoming | | | 
Evanston....... Gees unwudoiasds Dec, 5,1949 | 33.0 .085 | Southern Wyoming Util- 
ities Co. 
etait 096039. .....i... Oct. 27, 1949 33.0 | 1. 064 Do. 
W yoming ee May 15, 1951 33. 0 5. 785 Do. 
en ..do ay a 1. 004 Do. 
013499___ Oct. 17,1952 34.5 12. 85 Pacific Power & Light 
Co. 
| 013902 Dee. 17,1952 | 34.5 .O4 Do. 
017480 Oct. 17,1952 34.5 4.42 Do 
019589 é Apr. 8, 1953 7.0 74 Do 
| 024608_...... Dee. 15,1953 | 33.0 1.0 Southern Wyoming Util- 
ities Co. 
Ce. OF G..auscmcuon ee Mar. 10, 1949 Oy! Ratored Southern California 
Edison 
iy: Aug. 2,1950 | 88.0 California Electric 
Power Co. 
Soer > 2QQO95 
gla \ “=. Vk | a ene Do. 
one pan Sept. 12,1950 | 33.0 Perec Do. 
O96398____- May 14,1953 33.0 Do. 
0106447_...........| Sept. 22, 1953 eG) ee ree Do. 
pete jMay ROE | RO) leceeccsecwcs a Gas & Electric 


See footnotes at end of table. 
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Crrantee 


} 
Utah-Salt Lake 070239 Aug. 1,1950 14.0 1.0- Utah Power & Light ¢ 
Do 071537 Sept. 21, 1950 44.0 3. 04+ Do 
OGS361 do 144.0 1.01 D 
068727 Nov. 1, 1950 44.0) 2. 52 Do 
Utah 02283 do 14.0 19. 0 Do 
Do 02933 Feb. 26, 1951 14.0 8. 869 Do 
04263 Oct. 2,1951 14.0 (028 1 
05069 Oct. 19,1951 44.0) 26 Do 
0335 Fet 5, 1952 14.0 1. D 
06740 May 1,1952 14.() 618 1D) 
09546 July 17,1953 44.0 I! 1 
0490 Nov. 1.1950 44.0 I) 
Salt Lake 069022 Aug. 4, 1952 41.0) Do 
Do 069022 do 14.0 ! D 
071498 Nov. 15, 1950 33. 0 2. ( lumbia Ire ig 
( b | 
New Mexico 013835 Dec. 10.1953 16.0 9 Public Service Ci f 
New Mexic 
05471 Aug 3, 1951 66. ( { Southwestern Public 
Service Co 
05477 Aug 7, 1951 66. 0 12 D 
O5476 Aug. 13,1951 6% 15 11. 89 Do 
05472 Aug. 21,1951 89145 1¥.8 Do 
05473 Aug 7.1951 66.0 2.9 Do 
ON475 Aug. 3,195! 66. 0 1.74 Do 
O6S66 Feb, 18, 1952 69. ( 2.6 Do. 
014732 Tay 12,1954 115.0 75 New M exico E le 
Service Ce 
014735 do 115.0 257 Do 
Montana 012639 Apr. 14, 1954 50.0 3 Montana Power ¢ 
South Dakota OLS264 Jan. 11,1951 69. ( 2 Black Hill Power \ 
Light Co 
North Dakota; Bis- | 024988 Feb, &, 1949 3357 Fidelity Gas ¢ 
marek. 
Colorado O1L578 Jan 1, 1951 0 A (a ( 
FROM AUG, 17, 1954, 
TO MAY 20, 1955 
Idaho 253 | 05380 Oct. 7, 1954 46.0 2.783 | Idaho Power ¢ 
05910 Apr. 20,1955 46.0 143 
Washington 01352 Jan. 6,1955 35. 4 1.0 Ttil 
Oregon 03373 Sept. 29, 1954 69.0 1364. 0 Cc 
03571 Apr. 13,1955 115.0 () ‘al wer 
Cc. 
W yoming 026570 Dee. 14,1954 7.0 1. 51 Pacific Pow Bs 
Co 
031475 Mar 195 57.0 8] De 
031216 do 44.0 9 | Utah Power & I ( 
Montana 012638 Nov. 18,1954 | 161.0 6. ¢ Mentana Power ¢ 
013373. Oct. 15, 1954 33.0 9 Montana-Dak I 
saat 
Colorado a 05413 Dec 8, 1954 44.0 1. 279 Western ( } 
( 
1 Preconstruction permit. 
2 Boulder Canyon Act. 
NoTe.—The State of Arizona is not covered in the foregoing tabulation as the ma 
in that State is Hoover Dam. The Hoover Dam was constructed under the authority of the Boulder ¢ 
Project Act, Dec. 21, 1928, and the transmission system from the project was cor i t 


to Oct. 14, 1948 
The records for the States of Texas and Oklahoma reveal no gr 
that year the grants were handled in Washingt 
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Mr. Cuuporr. If the committee has no pressing questions, I would 
like to stop at this point. I would like to ask the members of the 
committee who have copies of the transcript of the testimony to date, 
for the purpose of editing them, to get them back to the staff as quickly 
as possible, because we do not have enough copies for everyone to have 
one, and we need them for our work. 

So we will recess at this time until tomorrow afternoon at 2:30 in 
room 362, Old House Office Building. That is the room we had 
yesterday. 

(Whereupon, at 12 noon, the subcommittee recessed to reconvene 
at 2:30 p.m. Wednesday, June 8, 1955.) 
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CERTAIN ACTIVITIES REGARDING POWER, 
DEPARTMENT OF THE INTERIOR 


(Changes in Power Line Regulations) 


WEDNESDAY, JUNE 8, 1955 


Hovuse or REPRESENTATIVES, 
SUBCOMMITTEE ON Pusiic Works AND RESOURCES 
OF THE COMMITTEE ON GOVERNMENT OPERATIONS, 
Washington, D. C. 

The subcommittee met, pursuant to recess, at 11:15 a. m., in room 
362, Old House Office Building, Representative Earl Chudoff (chair- 
man of the subcommittee) pr esiding. 

Members present: Chudoff (presiding), Mollohan, Knox, and 
Jonas. 

Also present: Arthur Perlman, staff director, and James A. Lani- 
gan, committee counsel. 

Mr. Cuuporr. The subcommittee will be in order. 


FURTHER STATEMENT OF JAMES D. GEISSINGER, REGIONAL 
SOLICITOR, DEPARTMENT OF THE INTERIOR, DENVER, COLO. 


Mr. Lanican. I have one or two more questions, Mr. Chairman. 
Yesterday you stated that when you were considering the regulations 
and the anonymous documents that were submitted, you discussed 
the matter, I believe, with Mr. Davis, who was Solicitor, and the 
other attorneys. 

Mr. Getsstncer. That is right. 

Mr. Laniean. I was wondering if you could give us the names 
of the attorneys you recall discussing the matter with. 

Mr. GetssinceR. | believe I told you and Mr. Perlman. Of course, 
Mr. Davis’ memorandum to the Secretary mentions the names of the 
attorneys, the names of some of the attorneys, that discussed some of 
these angles. I don’t recall having discussed it with the present 
Solicitor, Mr. Armstrong. He may or may not have been present at 
these meetings, I don’t recall that he was. 

Mr. Fritz was mentioned, I believe. He is the present Deputy 
Solicitor. And we worked on some language in connection with 
paragraph (m), which was modified, but retained. And I don’t 
recall that he ever—at least, insofar as I am concerned—he may have 
discussed the matter other than that, but I am sure that that was 
about the extent of his participation. 

Of course, Mr. Burke, I am sure, reviewed all of my memorandum. 

Mr. Lanican. I wonder if you could give us the full names of these 
men. 
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Mr. Geissinger. Well, it is J. Reuel Armstrong, Edmund T. Fritz, 
and I believe it is William T. Burke. There may have been some 
other attorneys in the office I discussed it with, but I don’t recall. 
But I believe you have some of Mr. Burke’s notes on this. 

Mr. Lanican. I just wanted to have it in the record. Now, you 
testified yesterday that when Mr. Herman Kruse came into your 
office, he came in to discuss some cases on appeal which we talked 
about. Now, do you know who sent Mr. Kruse to see you, who in 
the Department ¢ 

Mr. Getsstncer. No, I don’t. 

Mr. Lanican. Did youask him who had sent him ? 

Mr. Geisstncer. As I recall, and as I have told you—and I am sure 
this is the fact—one of the girls in the office—IL wouldn’t know which 
one—called on the telephone and said Mr. Kruse of Pacific Gas & 
Elec tric Co. was there and he wanted to talk to me about these cases 
that were on appeal, and I said, “Send him in.” 

Mr. Lanican. I see. Were you aware of the provisions of section 
921.88 of title 43 of the Code of Federal Regulations ? 

Mr. Getssincer. I wasn’t at that time. 

Mr. Lanigan. You are now / 

Mr. Getsstncer. Iam not sure what the regulation provides. 

Mr. Lanican. Let me read it, then. 

Mr. Getsstncer. Read it to me. 

Mr. Lanican. It states: 

Verbal or other inquiries by parties or counsel directed to any employee of 
the Department of the Interior, except the Director, Associate Director, As- 
sistant Director, or Chief Counsel, or Chief of Division or Branch of the Bureau 
of Land Management, or the Secretary, Under Secretary, Assistant Secretary, 
the Solicitor or Assistant Solicitors, or member of the Board of Appeals, or with 
the consent of one or more of said officers, is expressly forbidden * * * 

Now, at that time, were you aware—— 

Mr. Getssincer. | certainly wasn’t, because I talked with Mr. Kruse, 
the same as I talked with anyone else, if they were sent in there. 

Mr. LaniGan. So far as we know, then, Mr. Kruse, in coming in to 
see you personally, didn’t comply w ith this regulation, he did not have 
the permission of " one of those officers ? 

Mr. Grisstncer. | don’t know whose sails he might have had 
before the call was put in. I don’t have any way of knowing that. 

Mr. Cuvuporr. Do you think Mr. Kruse ¢ ‘ould tell us? 

Mr. Grisstncer. I don’t know. I would have no w ay of knowing. 

Mr. Cuuporr. I think, Mr. Lanigan, we had better get Mr. Kruse 
in here. I had hoped we could close the hearing without Mr. Kruse, 
but since he seems to be the fly in the ointment, perh: aps we had better 
have him in here. 

Mr. Lanigan. We will call him at the next session. 

So, at any rate, you didn’t determine 

Mr. Getsstncer. All Mr. Kruse asked me—in fairness to him—he 
asked about these cases that were on appeal. And I asked him about 
thismemorandum. I also discussed with him ( (m). 

Mr. Laniean. This particular regulation is in the rules of practice 
of the Department, which govern appeals, of course. Now, you say 
that you discussed this section (m) with Mr. Kruse. And T think 
you stated that you explained to him that a change could not be made 
in that particular section, as the company had requested ? ? 
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Mr. Geissincer. That is right. 

Mr. Laniean. And that later you got a telephone call from an at- 
torney of the company on the Pacific coast. Could you tell us the 
name of the attorney who called you from the Pacific coast ? 

Mr. Guisstncer. I cannot. 

Mr. Lanigan. Can you tell us what the substance of the telephone 
conversation was ? 

Mr. Geissinger. Yes. As I recall it, it wasn’t very long. They 
were arguing with me on this point that T f i mentioned to Mr. Kruse. 
In other words, they still felt that when they received an easement 
under the 1911 act—they were still contending that they were entitled 
to an unconditional and unqualified easement for 50 years, or up to 
50 years, for a definite term, and that this reservation, which at that 
time cut down the grant. This reservation (m)—and maybe we had 
better have that for the purpose of the record because it w as what 
was cliscussed. 

This wasn’t quite the form it was in at that time, but it was sub- 
stantially the same, I believe it had been amended once, appearing 
in 245.21 (x)— 
that these are reserved rights-of-way for reservoirs, dams and other works 
which may hereafter be constructed for the development of hydroelectric power 
or irrigation, under authority of the United States and that the use of the 
right-of-way by the permittee for the purpose authorized shall be discontinued 
without liability or expense to the United States when found by the Secretary 
to be in conflict with such power or irrigation works. 

At the same time—and this also has in substance been carried for- 
ward in the regulations—I think probably I can find it quicker under 
the new codification. The Department renumbered all these in 1952, 
I was reading from the 1949 edition of the Code of Federal Regulations 
on the first one. That was renumbered in the 1952 pocket part of 
that edition. 

Under 244.7 of the effective regulations, paragraph (b), it was 
provided that: 

All persons entering or otherwise appropriating a tract of public land, to a 
part of which a right-of-way has attached under the regulations in this part, 
take the land subject to the right-of-way and without deduction of the area 
included in the right-of-way. 

Now, that is the general regulation, and, of course, they contended 
that “here you have given us a grant of an easement under the 1911 
act for a period of years, where the statute itself specifically states 
that the grant shall not be forfeited or canceled, except for nonuse for 
a period of 2 years, or abandonment. But here you grant us some- 
thing, and then you impose a regulation which cuts down that grant 
so that if the Secret: iry at any time wants to use that land for some 
irrigation works, not only those constructed by the Government, but 
also those under the authori ity of the United States, that if he orders 
you to do so, upon its being in conflict your right-of-way is gone.’ 

And they contended under this provision that I have just read, that 
once they had that right-of-way that anybody else who might have 
some right in that same property took it subject to their right-of-way, 
as provided in section 244.7 (b), which I have also just read to you. 

If you look to the 1901 act, or the 1911 act, or even to the regulations 
generally covering this subject matter, on first reading you would, I 
believe, believe they were a hundred percent right, because how can 
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you have an easement of any kind, any property right in an easement— 
and that is what the 1911 act ee eo kind of tenure do you 
have if somebody, upon order, can take it away from you immediately ? 
That was their argument. 

Now, not because of any of the authorities cited in these regulations 
but because of the authorities cited in my memorandum in conneetion 
with paragraph (m)—and here I might say that I am satisfied that 
they don’t agree with me, this is merely my legal opinion—Mr. Lani- 
gan, you perhaps know where that is in my memorandum better than 
I do. 

I have found it now. It was my position on that—— 

Mr. Lanican. Could you give us the page of that? 

Mr. Grisstncer. Yes. It is on page 11, where I am discussing (m). 
I refer the 945 was not applicable—but 946 through 
951 of title 43 of the United States Code. 

Under those sections there is a direct grant by the Congress of the 
United States to certain corporations and individuals for ditches, 
reservoirs, and related works for water purpose. 

And, of course, historically, and from the earliest times, Congress 
has made provisions for such rights-of-way across the public land. 
Now, that type of a grant is a congressional grant. It is different, in 
my opinion, from the provisions under the 1901 or 1911 act where you 
give the authority to the Secretary under general regulations to be 
fixed by him, to grant a permit or an e: isement, whereas under these 
sections which I have just referred to, the grant comes from the Con- 
gress, and about all the Secretary can do is carry out the ministerial 
duties of being sure that he is granting it to the class of person set forth 
in these statutes. 

Now, those authorities were not a part of the sources of any of these 
regulations, but, to me, the argument that they took under a section 
like 244.7 (b) of the 1952 regulations, circular 1825, wouldn’t stand 
up. 

In other words, you had to have a regulation because of the law 
itself (48 U. S. C. 946-951) to take care of the situation disclosed 
by 244.7 (b). One of the arguments which they made—which is 
found on page 10 of my memorandum is: 





regardless of the nature of the project for which the right-of-way is granted— 
roads, transmission and telephone lines, pipelines, and so forth—such projects 
having been constructed in good faith under a statutory right-of-way grant 
should not be subject to summary removal or displacement. 

Such projects fill a public use of equal or corresponding necessity and value 
with subsequent developments. It is only reasonable that compensation for such 
taking of prior constructed projects should be allowed as one of the reasonable 
and necessary costs of any subsequent development. 

Well, generally speaking, I had no trouble in understanding what 
their complaint was. But the Congress of the United States for a 
good many years, and in a consistent policy, going way back to 1890, 
has alw ays made provision for rights-of-way to get water to munici- 
palities, to farms for irrigating, and the C ongress had a well-defined 
policy along those lines, as I saw it. 

It wasn’t that I thought their suggestions were illegal or that they 
didn’t have merit. But I told them that it would be incompatible 
with the public interest and with the laws of Congress, because the 
policy was well defined. 
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The Secretary, in my humble opinion, had no discretion. It was 
clearcut that they would have to direct any changes or requests for 
changes along that line to the Congress of the Unite sd States. 

Mr. Langan. What did the : attorney who called—as I take it, you 
said he didn’t agree with you? 

Mr. Getssincer. That is about all it was. He explained to me that 
Mr. Kruse told him about our conversation on (m), as I recall, and 
they didn’t agree with it, and that was about all there was to it. It 
wasn’t any more than that. I didn’t discuss anything else with them, 
by the way, nothing. 

Mr. Lanican. Did you make and record of that telephone conversa- 
tion ¢ 

Mr. Getsstncer. No. 

Mr. Laniaan. I refer to section 244.21 of the regulations. 

Mr. Geisstncer. Which title? 

Mr. Laniean. Title 43. It is discussed on the bottom of page 11 
of your memorandum. 

Mr. Geissincer. Which edition ? 

Mr. Lanican. I am speaking of the regulations as they existed on 
August 11, 1954. 

Mr. Getssincer. Prior to the change? 

Mr. Lanican. Prior to the renumbering at the end of 1954. I 
think it is in the pocket supplement. It formerly read: 

Unless a higher rate is prescribed in the approval of the right-of-way— 
then it names a few acts and states: 

The rent shall be at the rate of $5 per mile or fraction thereof per calendar 
year or fraction thereof for rights-of-way not over 100 feet in width, and 
$1 per mile or fraction thereof for each additional 20 feet or fraction thereof 
of width. 

Now, the company suggested, and the Department adopted the sug- 
gestion, that the words “unless a higher rate is prescribed in the ap- 
proval of the right-of-way” be deleted. And you found that there 
was nothing in the suggested change that was incompatible with the 
public interest, and you believed the present regulations would be 
strengthened from a legal standpoint by their adoption. 

Now, at the time you were considering this suggestion, did you 
make any effort, or officials of the Department, to determine why 
room had been left in the regulations for precribing a higher rate 
than $5 a mile? 

Mr. Getsstncer. No, I did not, Mr. Lanigan. As I stated yester- 
day, this memorandum was prepared for the Solicitor strictly on 
a leg: al basis, and I was not requested to discuss it with anyone par- 
ticularly. It was for his ——- 

Mr. Lanican. Do you think there was anything illegal in leaving 
room for a higher rate? 

Mr. Geisstncer. Not necessarily anything illegal—and I suppose 
that some of these things are based upon years of experience, some 
years of experience in the law business. 

If you are going to have a rate, in my opinion—I am not pre p: ared 
to say that $5 a mile is a proper rate, I know it has been on the books 
for a good many years—but if you are going to have a rate, in my 
humble opinion the rate should be the same for everybody. 
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And when you permit an administrator to—and these delegations go 
down here to people in the field—you are going to find one person 
treated differently from another. Now, I am not prepared to say that 
$5 a mile is a good rate, but I am merely saying that it should be the 
same for one and all. 

Mr. Knox. May I ask a question, Mr. Chairman? As I have 
listened to your views on this question of rates, did T understand 
you to say that there was a delegation of authority to men in the field 
to fix rates. Is that correct ? 

Mr. Getsstncer. That is the way I would read section 244.21 (f). 
It provides that: 

Anytime not less than 5 years after either the approval of the right-of-way 
or the last revision of the rental charges thereunder, the regional administrator 
may review such charges and impose such new charges as he may decide to be 
reasonable and proper, commencing with the ensuing calendar years. 


So the answer would be “ Yes. 

Mr. Knox. Then the new regulation which gives the uniform rate, 
would protect all those that were requesting permission to construct 
lines, pipelines, or other means of conveyance across public lands with- 
out any discrimination ? 

Mr. GetsstnGer. That is right, except this: In the new regulation, 
we still did permit the regional administrator, right or wrong, after 
5 years, to make this determination, but only after a reasonable notice 
and an opportunity for a hearing, eliminating arbitrariness, prior to 
that time, it was purely subjective; since that time, the individual is 
entitled toa hearing. 

Mr. Knox. In my opinion, I would feel that there was just cause for 
the revision and the setting up of the new regulation. I know of no 
reason why any one company should be discriminated against, and 
that if you do have a fixed rate, then there could be no complaint from 
any source. 

May I ask another question, Mr. Chairman? Reference has been 
made to your meeting with Mr. Kruse. In your meeting with Mr. 
Kruse, was there any commitment or decision by you that would in 
any way give Mr. Kruse information which could be classified : 
somewhat confidential within the Department ? 

Mr. Grisstncer. I don’t believe so, sir. 

Mr. Knox. In your opinion, would you say that Mr. Kruse had 
knowledge of the regulations which prohibited Mr. Kruse from con- 
ferring with you on these matters ? 

Mr. Grisstncer. No, sir. 

Mr. Cuvporr. Mr. Kruse is a registered lobbyist, and under the 
rules he is presumed to know the regulations. 

et I don’t know, Mr. Chairman. 

Mr. Cuvuporr. I am asking you: Mr. Kruse was presumed to know 
the ae ations, and as a lobbyist for the Pacific Gas & Electric Co., 
he has been around a long time. 

Mr. Gersstncer. I would assume Mr. Kruse has been around a long 
time. 

Mr. Cuvporr. I am not going to burden you any more with Mr. 
Kruse. We will have him here before the hearing i is over. f 

Mr. Knox. What position, if any, did your superior take in repri- 
manding you for a meeting with Mr. Kruse ? 
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Mr. GrIssinGer. None. 

Mr. Knox. That is all, Mr. Chairman. 

Mr. Cuuporr. I want to ask one question, in view of Mr. Knox’s 
question. Under the old or new regulation, the person involved or 
the company involved in this regulation was always protected at all 
times by the $5 ceiling, no deputy administrator could set an arbitrary 
rate of $100 or $1,000 or $5,000—it had a $5 ceiling; isn’t that correct ? 

Mr. Getssincer. I don’t know. I think that might be subject to 
interpretation. 

Mr. Cuuporr. Well, we all agree that it is : i legal opinion. Some 
lawyers say that they could charge more than $5, some say that they 
couldn't charge more than $5. And I think it is all agreed that the 
rental rate is rather a small rental anyway, and the more important 
thing is supplying the electricity, rather than the rate charged for it. 

Mr. Gersstncer. That is right. I think this should be added. I 
don’t know of any statute of the Congress of the United States in 
connection with these right-of-way grants that specifically or expressly 
authorizes the Secretary of the Interior to make any charge. 

The 1901 act and the 1911 act merely say that he may do these 
things under general regulations. Now, the authorities cited for the 
regulation covering charges, of course, is about as broad an authority 
as you can imagine. The first is title 5, United States Code, section 
485, which provides: 

Duties of the Secretary. The Secretary of Interior is charged with the super- 
vision of the public business relating to the following subject: first, the public 
lands, including mines. 

Insofar as that particular section is concerned, that is all that applies 
to the Secretary of the Interior. Nothing is said in there about making 
any charges. 

Mr. Jonas. Mr. Chairman, may I offer a comment apropos of your 
statement about the $5 being the maximum. I don’t see how it can 
be contended that the $5 was a ceiling, if you consider the opening 
clause which is as follows: 

Unless a higher rate is prescribed in the approval of the right-of-way— 
then the rate should be $5. But if a higher rate should be prescribed 
in the approval of the right-of-way, it can go above $5. 

Mr. Cuvuporr. I think we discussed that yesterday, Mr. Jonas, and 
[ think we agreed that at certain times it might be worth more than $5 
because of the value of the timber that grows on public lands, and so 
forth. 

And, as I said before you gave your comment, I didn’t think the 
rental was so important, I didn’t think any of these rentals were so 
high and arbitrary as to cause a hardship on anybody transporting 
this electricity. I think the important thing is that we were able to 
get the electricity to the point we were able to get it. 

Mr. Getsstncer. I agree with that, Mr. Chairman. 

Mr. Lanican. I wanted to ask one question. Under the practice of 
the Department, if a subordinate official charged a mgher rate than 
the applicant believed proper, the applicant had a procedure for ap- 
pealing to the Director and to the Secretary for a review of that ruling, 
did he not? 

Mr. Grtsstncer. Yes, I believe he would have that right. I am 
not making a point on that. I merely said in my memorandum that 
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I think you strengthen any regulation when you take out any arbi- 
trariness or possibility of discrimination, even if it is a $5 discrimina- 
tion in favor of one person over another, or a corporation over a private 
individual or a public body, and so forth. 

Mr. Lanican. If the Potomac Electric Power Co., for example, 

came to you as a landowner to rent, say, 9,000 square feet in downtown 
Washington, and also to rent 9,000 square feet somewhere out in the 
middle of the countr y, farmland, would you charge them the same rate 
for both tracts ? 

Mr. Geisstncer. Of course not. But I don’t see where that is appli- 
cable to a right-of-way across the public domain. I said I wasn’t 
prepared to say whether this was a proper charge or not; it may be 
on timberland there should be a higher charge. 

Mr. Lanigan. Do you think that the Secretary should attempt to 
have the regulations spell out every conceivable type and valuation 
of land, and prescribe a rate for each type? 

Mr. Gersstncer. Not necessarily. I believe there is someplace in 
these regulations, at least in certain rights-of-way, where they are 
across timberland or through the forests, that whoever obtains one of 
those rights-of-way has to pay for the timber, and so on and so forth. 
I am sure it is in here. And it probably is—although I don’t recall— 
it could be right in these regulations. 

Mr. Lanican. Let me say this: There is a regulation that the appli- 
cant for a right-of-way, or the holder of a right-of-way, has to pay 
for the timber he removes to clear the right-of-way. 

Mr. Getsstncer. That is right. 

Mr. Lanican. But certain land is capable of growing timber, is it 
not, and other land is not capable of growing practically anything? 
Mr. GetsstNcer. That is right. We have both varieties in the West. 
Mr. Lanican. And some land is more productive. 

Mr. Jonas. Before you leave that point, Mr. Chairman, may I ask 
question ? 

Do you consider that the United States Government derives any 
benefit from the extension of transmission lines for power, for sale 
to the public, across the public land ? 

Mr. GeIssINcGerR. You mean, in right-of-way grants to these 

Mr. Jonas. Do not benefits accrue to the U nited States by providing 
an opportunity for power for sale to industries and domestic users? 

Mr. Getsstncer. By the United States doing it? 

Mr. Jonas. Anybody. 

Mr. Grtsstncer. Why, of course. 

Mr. Cuuporr. You mean, indirectly they benefit, because the people 
benefit: is that what you mean ? 

Mr. Getssincer. That is right. And I also believe, Mr. Chudoff— 
and I have always believed—that the public lands are held in trust 
for all of the people, for the benefit of all of the people of this 
country. 

Mr. Cuuporr. Not only the public lands but all the resources of 
the United States are held in trust ? 

Mr. Geisstncer. That is right. 

Mr. Jonas. Well, they have an interest, then, in the extension of 
the electric service throughout the country where it doesn’t exist, 
don’t they ? 
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Mr. Geissincer. Absolutely. 

Mr. Jonas. Whether the Government does it or some public body 
does it or some private industry does it ? 

Mr. Geissinger. Absolutely. In my opinion, it is too big a job 
for any one of the groups. 

Mr. Cuuporr. We also have a duty to the public and to the people 
of the United States to supply that electricity at the cheapest possible 
rate? 

Mr. GeEIssincer. Consistent with sound business principles, and a 
lot of these other factors that appear in these various acts. 

Mr. Cuvuporr. It is also the duty of the Congress to see to it that, 
taking everything into consideration, the people get electricity at 
the cheapest possible rate? 

Mr. Getsstncer. Yes. And I think that was included in the power 
statement of the Department that I read from yesterday. 

Mr. CxHuporr. That is why we are here today, otherwise we 
wouldn’t be having these hearings. 

Mr. Getssrncer. That is right. 

Mr. Knox. I have one further question, Mr. Chairman. Who 
would you deem the benefactor of transmission lines or pipelines that 
are constructed across public lands where there is a nominal fee 
charged for the rights? Would you say that the corporation would 
be the benefactor, or would it be the people of the United States of 
America that would really be the benefactors because of the cost in- 
volved if the Government did the job? 

Mr. GeIssinceR. It would be the people. 

Mr. Jonas. One other question, Mr. Chairman. Isn’t it also true 
that the cost of the right-of-way, whether it is $5 a mile or $100 a mile, 
would be reflected in whatever rate the ultimate user of the power 
pays? 

Mr. Getsstncer. Absolutely. 

Mr. Jonas. Before you leave that, may I ask one other question, 
and I apologize for interrupting this way. How long had this clause 
that was deleted been in the regulations, if you know ? 

Mr. Getsstncer. I don’t know. 

Mr. Jonas. You said there was nothing in the 1901 or 1911 act 
which specifically prescribes a duty to impose a charge? 

Mr. Getssincer. That is right. 

Mr. Jonas. Do you know when the charge first came into the 
regulations ? 

Mr. Geisstncer. I don’t know. 

Mr. Cuuporr. I think I can answer you. As far as I can determine, 
and as far as I think counsel can tell me, these regulations were 
adopted in 1948, and they were revised in 1954. I don’t think any 
regulations had existed prior to 1948. : 

Mr. Laniean. There were regulations existing prior 

Mr. Cuuporr. I mean these particular regulations. 

Mr. Lantaan. Some of the regulations were. 

_ Mr. Jonas. I was specifically inquiring when the deleted clause 
in this particular regulation went into the regulation. Was it in 
1948? 

Mr. Laniean. I couldn’t say that without checking. 
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Mr. Jonas. I think that it would be important to find out whether 
we ran along from the beginning to 1948 before the regulation con- 
tained any reservation of the right to impose a higher charge. 

Mr. Cuuporr. Well, the committee staff will get that for you. The 
witness doesn’t know, and counsel doesn’t know, and they will prob- 
ably have to look it up and get it for you. 

(The following correspondence relates to the attempt of the com- 
mittee staff to obtain the information :) 


PUBLIC WORKS AND RESOURCES SUBCOMMITTEE OF THE House GOVERNMENT 
OPERATIONS COM MITTEE 


Memorandum to: The Honorable Earl Chudoff, Member of Congress, chairman, 
Public Works and Resources Subcommittee, Arthur Perlman, staff director, 

From: James A Lanigan, chief counsel, Public Works and Resources Sub- 
committee. 

Subject: Cooperation of Department of the Interior in supplying information to 
committee. 

On November 1, 1955, while preparing volume 6 of the hearings entitled “Cer- 
tain Activities Regarding Power (Under Secretary Douglas McKay) of the 
Department of the Interior,” I ran across a request that Mr. Jonas had made, on 
page 394, that the committee staff obtain the date upon which the regulations 
relating to rights-of-way for powerlines across public lands first provided that 
the officer issuing the rights-of-way could prescribe a rental higher than the 
minimum set by the regulations. You then stated that the committee staff 
would get the information for Mr. Jonas. 

I realize that the Solicitor’s Office of the Department of the Interior would 
probably be able to supply this date from records readily available to them 
while it would take the staff a considerable amount of research to get the same 
information. Consequently, I telephoned to the Branch of Lands of the Solici- 
tor’s Office and when the secretary for the Branch told me that Mr. James D. 
Parriott, Jr., the supervisor of the Branch, was out of town, I asked to speak 
to the Acting Chief of the Branch, Mr. Joseph H. Tudor. I explained to Mr. 
Tudor that we needed this information to complete our transcript and asked 
that if the information were readily available, he let me know what the date or 
dates were. I also suggested to him that he report the conversation in accordance 
with the Administrative Assistant Secretary’s memorandum of April 21, 1955. 
He referred me to Mr. E. C. Duckworth who handles regulation matters for the 
Branch. 

I later called Mr. Duckworth and told him that I had been referred to him by 
Mr. Tudor and asked that if the information were readily available he supply 
me with the dates which we are seeking. I also believe I suggested that he 
protect himself by reporting the conversation in accordance with the April 21 
memorandum. 

In the afternoon of the following day, November 2, Mr. Duckworth called 
me and told me that he had found the dates that we were interested in but 
that he had been instructed not to tell us what they were, but rather to refer 
me to the Solicitor’s Office, Department of the Interior, Mr. J. Reuel Armstrong. 
He said that he had prepared a memorandum which contained the information I 
desired and had turned it over to Mr. Armstrong in accordance with his in- 
structions. I then telephoned Mr. Armstrong and the conversations contained 
in the attached transcript took place. The transcript seems to be substantially 
correct with one exception. Where I quoted, on page 3, the telegram sent to 
you by Douglas Nunan or Douglas McKay, I read to Mr. Armstrong the complete 
first and second sentences which I will repeat here: “Your statement during 
recent hearings that Department employees have been prohibited from giving 
information is not correct. In accordance with established policies laid down 
by this administration, any employee of this Department is free to respond 
to inquiries from your committee or its staff members.” I also referred to the 
last sentence which related to the so-called Constitution executive privilege and 
stated that that referred to the controversy I had been having over internal 
documents and did not refer to procedures through which information was to be 
obtained. 
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It should be noted that in the copy of the transcript of the telephone 
conversation supplied to us, the reference in the telegram to response to inquiries 
from staff members is omitted, although I am positive that I read the complete 
sentence. 

Following the second conversation with Mr. Armstrong, I telephoned the 
office of Administrative Assistant Secretary Beasley and asked to speak to him. 
He was out of town, so I spoke to his assistant, Mr. George Robinson, and told 
him of the refusal of the Solicitor’s Office to follow the letter and the spirit of 
the Secretary’s telegram. Mr. Robinson said that he was very familiar with 
the Secretary’s telegram and that he would look into the matter. 

On November 4, Mr. Robinson called me and said that Secretary Beasley had 
returned to town and expected to discuss the matter with Mr. Armstrong at 
sometime in the morning. 

Later on November 4, Mr. Robinson telephoned again and stated that As- 
sistant Secretary Beasley had instructed him to call me and ask that I submit 
a written request for the information. I told him we would decide on that later. 


DEPARTMENT OF THE INTERIOR, 
OFFICE OF THE SOLICITOR, 
Washington 25, D. C., November 2, 1955. 

(Telephone conversation between Mr. J. Reuel Armstrong, Solicitor, Depart- 
ment of the Interior, and Mr. James Lanigan, counsel, Public Works and 
Resources Subcommittee of the Committee on Government Operations: ) 

ARMSTRONG. Hello, Jim, I am going to have this conversation transcribed. Do 
you have any objections? 

LANIGAN. No; that’s all right. 

ARMSTRONG. How long have you been with the committee, Jim? 

LANIGAN. I believe it was in March I went over there. 

ARMSTRONG. Have you had any trouble with the question of rules and protocol? 

LANIGAN. In what respect? 

ARMSTRONG. Doesn’t protocol call for dealing with the Department rather than 
with former subordinates and cronies? 

LANIGAN. Are you referring to this request? 

ARMSTRONG. Yes. 

LANIGAN. I called to Parriott’s office and was told that he was out of town 
and that somebody else had been appointed head of the Branch of Lands. I 
think there had been some change in the setup, so I asked the head of that 
Branch for this information and also asked him to report in accordance with 
instructions because I didn’t want anyone to get into difficulties. He then 
referred me to Mr. Duckworth, so I spoke with him about it. I also told him 
about the business of reporting to the proper authority in accordance with the 
memorandum of April 13. 

ARMSTRONG. I thought that one of the proprieties in a request like this was 
that you would submit it in writing to the Department. 

LANIGAN. I will tell you what the difficulty is. I have been reading over the 
transcripts to correct them and see that they are in shape for printing and the 
same day I called, yesterday, I was reading volume No. 6 of our transcript 
on change in regulations and I find that a Mr. Jonas had asked us to get informa- 
tion as to when the regulations had first contained the provision for raising the 
rates and, since I was leaving town either Saturday or Sunday, I felt that it 
would take too long to write a letter and get a reply—maybe I was wrong—so 
I thought I would handle it by telephone. 

ARMSTRONG. Well. we are trying our level best, Jim, to cooperate with the 
committee and we have been doing pretty good in complying with all of your 
written requests and we are going to continue that, but think we had better stay 
within channels and we will get them to you as soon as we can. Iam sorry that 
this one came along at such a time that you don’t have much time left. 

LANIGAN. I was trying to get the transcripts and have them ready for printing 
before I left. I just didn’t feel we can get a reply in time. 

ARMSTRONG. I think that you had better write us a letter ahd we can submit 
it to you wherever you are and you can revise it and get it back for printing 
Will that be satisfactory? 

LANIGAN. It won’t be quite as convenient, but it can be done. I thought the 
request was a fairly simple one, but if you want us to submit it in writing 
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ARMSTRONG. It isn’t our fault that you are submitting it at the last minute. 

LANIGAN. May I have a copy of this conversation? 

ARMSTRONG. Yes; you didn’t even have to ask for it. We'll send it to you. 

LANIGAN,. All right; I will send you a letter but it won’t be quite as convenient. 
All right; I’ll write it out for you then. 

(Approximately 20 minutes later Mr. Lanigan called again :) 

LANIGAN. Could we have this transcribed? 

ARMSTRONG. Yes. 

LANIGAN, I just wanted to ask about this. On September 12, 1955, the chair- 
man received a telegram signed by Douglas Noonan, Secretary of the Interior, 
which after some discussion we assumed to be Secretary Douglas McKay, and that 
it was a typographical mistake. It appears on page 1837 of the hearings held in 
September 13, 1955, and reads as follows: “Your statement during recent hear- 
ings that Department employees have been prohibited from giving information is 
not correct. Any employee of this Department is free to respond to any inquiry 
by the committee. * * *.” I just wondered, does that mean “any employee is 
free to respond” mean that we still have to go to the Secretary or to the proper 
channel in order to have any employee respond? 

ARMSTRONG. I didn’t hear anything in the statement say that the response 
had to be oral or in compliance with an oral request. 

LANIGAN. O. K. I just wanted to get further explanation of the extent of the 
permission given by this telegram. 

ARMSTRONG. Well, I think you can interpolate the word “written” in there. 
We get all kinds of requests as you well know from all kinds of committees but 
we always get them in writing. Shouldn’t your committees do the same thing? 

LANIGAN. I just wanted to see what the telegram meant. I don’t ever recall 
that there were only oral or only written requests made for information, but I 
just wanted to ask when you say “any employee” does that mean we cannot con- 
tact the employee directly, or go through channels, or do we have to write to 
the employee? 

ARMSTRONG. That is why I ask you, Isn’t there some protocol that should be 
followed? It always occurred to me there was protocol, propriety in procedure, 
that the letter was addressed to the head of the agency from the head of the 
committee. 

LANIGAN. That is all I wanted to know. Whether the telegram meant what 
it said, whether it was signed by Douglas McKay or Douglas Noonan. 

ARMSTRONG. You have my answer. 

LANIGAN, I just wanted to get that straight. I’m preparing the letter. 


Mr. Lantcan. Would you say that the people of the United States 
as a whole benefit from the production of oil in the public lands? 

Mr. Gersstncer. Why, surely; indirectly. 

Mr. Laniean. They do, indirectly ? 

Mr. Getsstncer . That is right. 

Mr. Lantcan. Would you say that the oil should be disposed of 
by the United States at some very nominal rate to the oil companies 
because of the indireet—— 

Mr. Getsstncer. I have no quarrel with the provisions of the present 
Mineral Leasing Act where the United States receives a royalty on 
the oil produced on public land, and the owner receives—the developer 
receives a share of the revenue that has been on the books, with 
amendments, since 1920. 

Mr. Lantcan. But the amount the consumers have to pay for oil 
is affected to some extent by the amount the oil companies have to pay 
for it; isn’t that right? 

Mr. GetsstNcer. That is right. But the oil business, unlike the 
utility business and the gasoline business, the natural-gas business, 
other than interstate tr: insportation—I mean, the Interstate Commerce 
Act has a regulation on rebates, and so forth—I understand it has 
never been in quite the same category. 











ww RS ew OFT \ 


Ow" oO 


S 


18 
8, 
ce 
AS 





CERTAIN ACTIVITIES REGARDING POWER 211 


Mr. Lanigan. You wouldn’t say that the deletion of the provision 
for a possible higher rate was a strictly legal matter; would you! 

Mr. Getsstncer. Well, I would say it strengthened the regulation 
and removed possible arbitrariness and discrimination. And T would 
say that was a legal matter. 

Mr. L: pores Now, with reference to section 244.44—that is dis- 
cussed on page 13 of your memorandum 
Mr. Geisstncer. Which one is this? 

Mr. LaniGan, 244.44. 

Mr. Getssincer. What subparagraph ? 

Mr. Laniean. (b). I think for your convenience, if you would 

take one of these prepared texts, it would make it easier. 

Mr. Getssincer. Thank you. 

Mr. Lanican. This is on page 5 of the prepared text. As I read 
it, the regulation as it stood prior to the change made the company 
liable to bear the reasonable cost of avoiding inductive interference 
between its line and other lines, or radio fac ilities which existed, either 
before or after the right-of-way holder built his line, and which were 
owned by the United States. 

The company came in and asked that liability be restricted to avoid- 
ing inductive interference with existing lines owned by the United 
States, thereby eliminating any liability for interference with future 
lines. 

Your recommendation was this—I will just read it here: 

When one considers that the utility is obtaining its right-of-way for $5 a 
mile, it would seem it should bear a portion of the cost of avoiding inductive 
interference when related to future Government lines. Perhaps it would be 
reasonable to divide the costs as to future projects. As to the existing projects, 
the company should bear the entire cost, in view of the fact that they are 
obtaining their right-of-way at such a nominal figure. 





So you apparently weren’t too much impressed by the company’s 
argument in that respect. 

Mr. Geisstncer. No; I wasn’t. 

Mr. Lanican. However, when the new regulation came out, it was 
changed to eliminate any provision in the regulation itself, which 
put an obligation on the company to bear the expense of avoiding in- 
ductive inter ference, either in connection with existing or future lines, 
and instead merely stated negatively that the fact that the right-of- 
way holder had a right or privilege to cross the land should not relieve 
him of any legal liability for causing that interference, thereby mak- 
ing it necessary to go outside the regulations to find a legal liability 
to cover this section, too. 

Could you tell me who wrote this particular section of the new 
regulations ? 

Mr. Geisstncer. Yes. That was written by Mr. Burke. 

Mr. Lanican. You did not write that ? 

Mr. Getssincer. That is right. However, I was impressed by a 
part of their argument originally, not all of it. I was impressed by 
the fact that if they built a line under an easement grant with the 
United States reserving the right to come in there at any time and 
build a parallel line—I was impressed with their argument that the 
cost of avoiding inductive interference could conceiv: ‘ably be prohibi- 
tive, which in effect would destroy the right-of-way grant. When 
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you had granted them an easement for a definite term of 50 years, 
which was noncancelable except for nonuse or abandonment, and then 
turn around and put in a provision which is so restrictive or could 
conceivably be so restrictive that it would take their rights away from 
them, then by that type of regulation you are in effect nullifying the 
intent of the Congress, which was to give them an easement, a prop- 
erty right, with definite tenure. 

Mr. Cuvuporr. May I interrupt at that point. Is it my understand- 
ing that these regulations were tested in the courts and held to be 
reasonable ¢ 

Mr. Getsstncer. This one has never, so far as I know, been before a 
court, Mr. Chudoff. 

Mr. Cuuporr. And this regulation was not in question before the 
courts when they decided these regulations ? 

Mr. Getsstncer. That is right. Now, I thought that with reference 
to existing lines, the company, in view of the fact that they were pay- 
ing a nominal figure for the privilege of crossing those lands, should 
meet that expense. 

With reference to future lines, that might be constructed, I felt, that 
it was inequitable and unfair, and that it might destroy the very 
thing which they were seeking, a grant of an easement. 

I made those suggestions. I was not too familiar with the problem. 
I discussed it with Mr. Burke, who had had more experience along 
these lines than I had, down through the years. And apparently - 
was impressed—although he will have to speak for himself, and : 
good argument can be made on this—with the provisions of 244.44 (a) 
of the regulations, which precede the one that we are now using, by 
which the grantee of one of these rights-of-way agrees— 
to protect in a workmanlike manner at crossings and at places in proximity to 
his transmission line on the right-of-way authorized in accordance with the rule 
prescribed in the National Electric Safety Code. 

Now, that code sets up standards, objective standards, concerning 
the building of these transmission line rights-of-way. The company 
didn’t feel as if they should bear the entire cost, that wouldn't appear 
equitable. There is a common-law liability if you don’t meet certain 
standards in maintaining your line and constructing it, or maint: ining 
it with reference to these electric transmission line rights-of-way. 
The standards were adopted in the regulation itself. 

So, with reference to existing lines, if they were built in accordance 
with those standards, there would be a minimum of such interference, 
and there probably would be no expense involved. If they didn’t 
meet those standards, they were liable, as a matter of law, anyway. 
So you don’t have to go outside of the regulations. 

It does require findings of fact again as to whether they have met 
those standards, but it is purely objective, whereas before it was purely 
subjective. The company didn’t even have an opportunity to see if 
they had done everything that they could to meet that situation. And 
there was no provision for any kind of a hearing, notice, or anything 
else. 

Mr. Langan. Now, that 244.44 (a), you only read the first two or 
three lines of it, where you got to a place where they had an obligation 
to protect the lines. But 244.44 (a) reads that the obligation is to 
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protect the Government lines from contact, and inductive interference 
is not contact, 1s it 4 

Mr. Geissincer. I don’t know. Apparently Mr. Burke thought it 
was. 

Mr. Lanican. The company, even when it wrote in its suggestion, 
didn’t quite go so far as to suggest that its obligation to avoid induc- 
tive interference with existing lines be eliminated, did it? 

Mr. Geisstncer. Their suggestion, I think, speaks for itself, Mr. 
Lanigan. I think—at least, I have tried to demonstrate here—I 
know, through Mr. White, you brought out that in 10 of these regula- 
tions I adopted the company’s language. 

I adopted it, if it was good, and if it was sound; and if I thought 
that it was incompatible, in my judgment, with the public interest, 
| turned it down. 

Mr. Cuuporr. Can I ask you a question at that point. When you 

say you adopted it, you made recommendations ? 

Mr. Gersstncer. I made recommendations. 

Mr. Cuuporr. You had no power to adopt these ? 

Mr. Getsstncer. Of course not. 

Mr. Cuuporr. You sent it up to Mr. Davis or somebody who finally 
adopted these regulations / 

Mr. Geisstncer. That is right. 

Mr. Cuvporr. Did you have any conversation with Mr. Davis or 
anybody else in the Interior Department concerning these regulations 
before you acted upon them ? 

Mr. Getsstncer. Yes, sir. We discussed them, as I said before. 

Mr. Cuuporr. Discussed them with other lawyers ? 

Mr. Geisstncer. Other lawyers. 

Mr. Cuuporr. Did you discuss them with Mr. Davis? 

Mr. Geisstncer. Mr. Davis. 

Mr. Cuuporr. That gets me back to a very interesting question. I 
believe you testified prior to this that you came to your office one day 
and either found these suggested regulations on your desk or some- 
body handed them to you. Is that right / d 

Mr. Geissrncer. They were probably in my incoming basket one 
morning. I was working on these cases. 

Mr. Cuuporr. And you don’t know where they came from ? 

Mr. Geisstncer. As a matter of fact, they could have been in one of 
these files. I absolutely don’t know where they came from. They 
might have been in one of these other files in connection with it. I 
don’t even know but what they were in there prior to the time that we 
ever came into office. 

Mr. Cuuporr. Did you ever make an inquiry of anybody as to where 
they might have come from ? 

Mr. Getsstncer. Yes, I did. 

Mr. Cuuporr. Who? 

Mr. Getsstncer. I just asked Mr. Davis. He didn’t know. 

Mr. Cuuporr. He didn’t know where they came from, either ? 

Mr. Gersstncer. That is right. 

Mr. Cuvuporr. And they just got there through some means that 
nobody in your department, or in the Department of Interior knows? 

Mr. Geisstncer. I don’t know as to that. They could have been in 
one of these files. All I can testify 
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Mr. Cuuporr. These were important changes in the regulations that 
existed since 1948, weren’t they ? 
Mr. Getsstncer. Yes; at least 

Mr. Cuvporr. Ten out of eleven of them were ? 

Mr. Getsstncer. Four of them. 

Mr. Cuuporr. Four of them were. 

And these changes in regulations would change the policy and the 
way that the Interior Department was handling this type of electrical 
transmission that had existed since 1901 ; isn’t that correct ? 

Mr. Getsstncer. No, that is not correct, in my opinion. 

Mr. Cuvuporr. Well, it would change it considerably from 1948 ? 

Mr. Getsstncer. I don’t think there were any substantive changes in 
these regulations, except possibly the one that has been the subject 
matter of the discussion at this hearing, primarily, 244.44 (d), which 
went into effect in 1948. I don’t believe that with reference to the 
others 

Mr. Cuuporr. But you did know somewhere that some power com- 
pany had recommended certain changes in the regulations in some way, 
somehow ? 

Mr. Geisstncer. I never denied that. I asked Mr. Kruse about this 
document. And he stated it was theirs, and then I asked him whether 
the other utilities had had a look at it. 

Mr. Cuuporr. Why did you ask Mr. Kruse whether the Pacific Gas 
& Electric Co. had submitted these changes in regulations ? 

Mr. Getsstncer. Well, he hadn’t given it tome. It was anonymous. 
As I stated before, it was in my office, sent in there probably routinely. 

Mr. Cuuporr. And then Mr. Kruse said, “Yes, we sent these in, we 
made these recommendations” ¢ 

Mr. Getsstncer. I asked him about it. He admitted freely that these 
represented their best efforts in making suggested changes in these 
regulations. 

Mr. Cuuporr. As a result of that, you had a discussion with three 
lawyers whose names were Armstrong, Fritz, and Burke, on these 
regulations? 

Mr. Getsstncer. Notas a result of that,no. I had been working on 
these regulations for a good part of a year. 

Mr. Cuuporr. Let’s put it this way: While you were working on 
those regulations in consultation with Mr. Armstrong, Mr. Fritz, and 
Mr. Burke? 

Mr. Getsstncer. I talked with them about it. 

Mr. Cuuporr. And I guess that you said to them, “Well, now I 
found these regulations in my records. I don’t know where they 
came from, I had a conference with Mr. Kruse, he said that the Pacific 
Gas & Electric Co. were interested in them, they had made these rec- 
ommendations.” Did you discuss that with them, too? 








Mr. Getsstncer. I don’t suppose I did. I may have said that 
“These are the suggested changes, or the suggestions in language.” 
They had my memorandum. And Mr. Fritz wasn’t even with the 
Department until after this memorandum was drawn. 

Mr. Cuvporr. But you did tell them that some company had made 
these suggestions ? 

Mr. Getsstncer. It was right in my memorandum that they had. 
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Mr. Cuuporr. You refer to “company,” but you are careful not 
to say which company, in your memorandum. Why did you leave 
that out? I am sorry; I apologize; you did say Pacific Gas in the 
memorandum. 

Now, let’s get to this point. Did you ever discuss with Mr. Fritz 
and Mr. Burke and Mr. Armstrong the possibility that the REA’s 
may be interested in these regulations as preference users / 

Mr. Gersstncer. No. I didn’t. 

Mr. Cuuporr. Did it ever occur to you that they might be 
interested ? 

Mr. Getsstncer. They had never raised any objections to the 
regulations when they were passed. 

Mr. Cuuporr. Don’t you think—— 

Mr. Geissincer. In other words, in my judgment at the time, right 
or wrong, I felt that the only ones that were complaining about them 
were the utilities. 

Mr. Cuuporr. Do you believe 

Mr. Geisstncer. I don’t know. 

Mr. Cuuporr. Do you believe as a result of the changes in these 
regulations the REA’s have reason to complain? 

Mr. Getsstncer. No. 

Mr. Cuuporr. Do you think that they are being treated fairly ? 

Mr. Getsstncer. I think —_ they are being treated the same as 
everybody else on this. Now, I should say that by 244.21 (c) they 
don’t pay any charge at all for right-of-way grants. 

Mr. Cuvporr. How long did you work on these ch: anges of regula- 
tions before they were finally adopted ? 

Mr. Getsstncer. Well, a good long time, Mr. Chudoff. I looked 
at a lot of these briefs and considered these arguments concerning 
these regulations in controversy, read cases on them. 

Mr. Cuvuporr. In view of this fact, don’t you think it was your 
duty either to ask the REA’s what they thought about these pro- 
posed changes in regulations, or if you didn’t have the authority 
to do it, at least say to your superior, Mr. Davis, “Don’t you think 
we ought to have the REA’s comment on these, too, since we are 
revising regulations, everybody ought to be heard on them?” 

Mr. Getssincer. I think in fairness to me, that this memorandum 
was prepared as a legal memorandum for my superior. This wasn’t 
you might even call it an internal memorandum. 

Mr. Cuuporr. Are there any other memorandums available that 
vou prepared ? 

Mr. Getsstncer. No. This was the summary of the result of my 
work. The committee has all of my notes on this in longhand, every- 
thing that I ever wrote on this is— 

Mr. Jonas. May I interrupt to ask a question at this point? 

Mr. Cuvporr. Just as soon as we have completed this part. 

Mr. Geisstncer. As far as I know, the committee has everything, 
and has had since the beginning, everything that I ever had. 

Mr. Cuvporr. You said you worked on “these changes a good long 
time. You mean a year or 2 years, or 6 months? 

Mr. Getsstncer. No; I came to work for the Department in August 
of 1958. And, of course, I was working on other matters, too. I 
would work on it for a while—it was in my office early after I came 
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there, these appeals were, anyway. And I was trying to familiarize 
myself with the background law which was involved in some of these 
appeals. 

There are not only some very interesting but some very important 
constitutional questions involved in some of these matters, some of 
which Mr. White testified to yesterday. 

Mr. Cuuporr. But after your complete research and after your com- 
plete study of the law and your complete study of the regulations, you 
actually recommended the adoption of 10 of these changes verbatim, 
in accordance with the recommendations made by the Pacific Gas & 
Electric Co.; isn’t that correct ? 

Mr. Geisstncer. That is right. But as you said, Mr. Chudoff, at 
the opening of this hearing, what you are interested in is determining 
whether these changes were good or bad. 

Now, the mere fact that “somebody has suggested some language 
changes, if these changes remove arbitrariness, if they remove vague- 
ness, if they don’t hurt anybody substantially, or any interests, they 
are a distinct improvement, whether they are recommended by the 
Pacific Gas & Electric Co. or whether they are taken out of a form 
book. 

Mr. Cuvuporr. Doesn’t that bear out my question to you that I 
asked before, that you should have called the REA’s in to discuss 
whether or not they considered it fair? 

Mr. Getsstncer. If it had been my prerogative, I might have done 
that. I sent this memorandum to Mr. Davis. It was his decision, or 
the decision of my superior, to determine who would be called in on 
these matters. 

Mr. Cuuporr. Now, I want to talk about Mr. Kruse for a mo- 
ment 

Mr. Jonas. May I ask this question. You have before you the 
transcript of the White hearings conducted in 1949. You are going 
to have photostatic copies made and provide the committee with them. 
But you have the original transcript ? 

Mr. Grissrncer. That is right. 

Mr. Jonas. Does it contain a list of participants in that conference / 

Mr. Getssincer. It does. 

Mr. Jonas. Were there any representatives of the REA’s or any 
public bodies present at that conference ? 

Mr. Getsstncer. No, sir. 

Mr. Jonas. Were the only representatives present with Mr. White 
in that conference at which it was determined, or following which it 
was determined, to make a mi aterial change in section (m)—were the 
only participants people in the Department and representatives of 
private utilities companies? 

Mr. Getsstncer. That is correct, with the exception that that is 
section (d). 

Mr. Jonas. Section (d) instead of (m) ? 

Mr. Getsstncer. Yes. They also at that time recommended modifi- 
cations and changes in three of these others. 

Mr. Jonas. Made asa result of that 1949 conference ? 

Mr. Geissincer. The 1949 conference; correct. 

Mr. Cuuporr. Let’s get back to Mr. Kruse. 

I understand that Mr. Kruse’s home office is in California. Is that 
right ? 
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Mr. Getsstncer. I don’t know. 

Mr. Cuuporr. Well, he came to see you in Denver; isn’t that correct 

Mr. Getsstncer. No, that is not correct. 

Mr. Cuuporr. Where did he come to see you ¢ 

Mr. Getsstncer. Washington, D.C. 

Mr. Cuvporr. And you were still in Washington at the time he came 
to visit you ¢ 

Mr. Getsstncer. That is right. 

Mr. Cuvuporr. And did you know who he was, or why he was there, 
until he got into your office ? 

Mr. Getsstncer. Oh, no, that isn’t correct. 

Mr. Cuuporr. You say the girl said, “Mr. Kruse is here to see you.” 
And you said, “Send him in.” You didn’t know him up until that 
point ¢ 

Mr. Grisstncer. I didn’t say I didn’t know him. 

Mr. Cuuporr. You did know him ? 

Mr. Getsstncer. Yes; I had met him before. 

Mr. Cuvuporr. How long had you known him ? 

Mr. Getsstncer. Oh, maybe a couple of months. I met him some 
time after I came to the Department. 

Mr. Cuuporr. Where did you meet him ? 

Mr. Getsstncer. I think in the office of the Solicitor. 

Mr. Cuuporr. And was he introduced to you as an official of Pacific 
Gas & Electric Co. ? 

Mr. Geiss1nGer. I don’t recall how he was introduced. 

Mr. Cuuporr. Who introduced him to you; do you recall that ? 

Mr. Getsstncer. I think Mr. Davis. 

Mr. Cuuporr. Mr. Davis introduced him ? 

Mr. Getsstncer. That is right. 

Mr. Cuuporr. And you hadn’t the least idea why he was there ? 

Mr. Geisstncer. Well, Mr. Kruse; you mean, did I have any idea 
when he was there— 

Mr. Cuuporr. Yes; when he came in to see you that day about some 
appeals you say were pending. 

Mr. Geisstncer. Yes; that was the only business that had been as- 
signed to me at that particular time that Mr. Kruse would have been 
particularly interested in talking to me about. 

Mr. Cuuporr. And you had a conversation about those appeals. 
Now, in the course of your conversation did you talk about these 
regulations at all / 

Mr. Getsstncer. I have already stated—yes, I talked about (m), 
but I don’t think I talked about any of the others. 

Mr. Cuvporr. Was (m) the regulation that was in question in these 
appeals? Isn’t that correct 4 

Mr. Getsstncer. That was one of them. 

Mr. Cuvuporr. And it was to the benefit of the Pacific Gas & Electric 
Co. to have regulation (m) revised ? 

Mr. Getsstncer. They wanted it eliminated. 

Mr. Cuvuporr. They wanted it eliminated so that they could win 
their appeals ¢ 

Mr. Getsstncer. No; I don’t believe that is quite correct. 

Mr. Cuvporr. That means that they could withdraw their appeals 
if they were eliminated ? 
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Mr. Geisstncer. Of course, they would be rendered moot; absolutely. 

Mr. Cuuporr. And after you had that conversation, you heard 
nothing about it until you received a call from California 

Mr. Geissincer. That is right. 

Mr. Cuuporr. From an attorney ? 

Mr. Grisstncer. We undoubtedly discussed it. 

Mr. Cuuporr. From an attorney whose name you do not remember, 
or did not know ? 

Mr. Geisstncer. I do not recollect it. Iam sure he told me who he 
was when he called. 

Mr. Cuuporr. Isn’t it a policy of the Department of the Interior, 
especially in your Department, that when you receive a call concern- 
ing an impor tant matter , such as this, to make a memo as to who ¢ alled, 
and what they talked about / 

Mr. Grissincer. Well, yes, except I was so doggoned familiar with 
this particular thing they didn’t particularly impress me. I merely 
told him why, then, we were raising these arguments that I have 
already mentioned here this morning. No; it wasn’t important, not 
particularly. 

Mr. Cuuporr. Did you say to him that as far as you were con- 
cerned, that was the Department attitude—period—nothing would 
be done about it # 

Mr. Getsstncer. No; I didn’t. 

Mr. Cuuporr. Did yous say you would look into it, and let him know ? 

Mr. Getsstncer. No; I didn’t. 

Mr. Cuuporr. What did you say ? 

Mr. Geisstncer. My recollection is that after the argument I told 
him—TI think it was subsequent in point of time to this memorandum— 
that I had already made my recommendations, and it would be up to 
whoever was going to be the final authority as to what was done 
about it. 

Mr. Cuuporr. You referred to somebody else? 

Mr. Geisstncer. That, in effect, is right. 

Mr. Cuuporr. Mr. Davis? 

Mr. Gerssincer. I didn’t refer him specifically to Mr. Davis; no. 

Mr. Cuuporr. I notice in your memorandum you have on almost 
every page “company comment.” 

Mr. Geisstncer. That is right. 

Mr. Cuuporr. Is the Pacific Gas & Electric Co. the only power 
company that made any comment on these regulations? 

Mr. Getsstncer. Mr. Chudoff, that is a good question. These were 
the comments taken out of exhibit M; is it exhibit M? 

Mr. Lanigan. Exhibit M. 

Mr. Geissincer. As I stated here, for the purposes of summary— 
and again, that was for Mr. Davis’ benefit—I set forth, first, a pre- 
liminary statement; second, a discussion of the legality of three of 
these regulations which had never been ruled on by any court; and, 
third—the third part is suggested revisions in the regulations in which 
I set forth, first, the existing plan showing what their recommenda- 
tions were for deletion and addition, and, second, their comments, 
and, third, any comments that I might have to make on it. 

Mr. Cuuporr. I don’t like to interrupt you, Mr. Geissinger, but you 
are not answering my question. I asked you, were there any other 
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companies that sent in any comment concerning these particular 
regulations 

Mr. GetsstnGer. I got off the track. None that I know of. Mr. 
Kruse said that these had been circulated, and that the other com- 
panies were in accord. 

Mr. Cuuporr. Was this comment made by letter to the Department 
of the Interior, or how was it made? 

Mr. Getsstncer. You mean the company comment? 

Mr. Cuuporr. Yes. Did you get a letter from the Pacific Gas & 
Electric Co. with comments 1, 2, 3, 4, 5? 

Mr. GetsstnGer. No. 

Mr. Cuuporr. Who made the comments, then, and in what form 
were they ? 

Mr. Geissincer. They were contained in this exhibit M, which has 
been referred to here as the anonymous document. I don’t regard it 
as such, because they acknowledge that it was theirs. 

Mr. Cuuporr. Then they must have gotten these proposed regula- 
tions from somebody in the Interior Department; isn’t that right ? 

Mr. Getssincer. Not necessarily so. At the time of Mr. White’s 
hearing in 1949, these same arguments were being made. Asa matter 
of fact, the joint statement at that time presents the same legal argu- 
ments that were appearing in these appeals cases. 

On page 62 of that transcript Mr. Ovard, one of the attorneys for 
one of the utility companies, asked Mr. White if he could reserve any 
objections, make any objections to any of these things: 

Chairman Wuirte. I may say that it is unnecessary to reserve your objections, 
since any member of the public is free at any time to submit objections to any 
regulation promulgated by the Secretary of the Interior, and most people take 
advantage of that right. 

Mr. Cuvuporr. Let me ask you this question now: How many power 
companies, if you know the answer, are affected by these regulations? 
That is. private power companies. 

Mr. Grisstncer. I don’t know the answer to that. 

Mr. Cuuporr. Would you say that there were 10 or 20 or 30 or a 
hundred ? 

Mr. GeisstnGer. All I can say in answer to that, Mr. Chudoff, is that 
I believe there were 8 companies represented at the 1949 hearing. | 
don’t know how many others, I wouldn’t have any idea. 

Mr. Cuuporr. But you feel that there are considerably more than 
the eight. affected by these regulations ? 

Mr. Geisstncer. I don’t know how many utilities there are out in 
the West involving these public lines. 

Mr. Cuuporr. Now, can we get that information from your 
Department ? 

Mr. Geisstncer. I don’t know whether they would have it or not. 
I suppose they would have. They deal with them all the time on these 
wheeling agreements. 

Mr. Cuuporr. Now, as far as you know, and to the best - your 
knowledge, and as far as this anonymous letter is concerned, at least 
seven of the companies other than the Pacific Gas & Blectrie (‘o, 
never bothered to write in any comment; isn’t that right / 

Mr. Grrsstncer. As far as I know. 
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Mr. Cuuporr. And as far as you know, the Pacific Gas & Electric 
Co.’s recommendations in verbatim were adopted 4 

Mr. Grtssincer. That is what the record shows. 

Mr. Cuuporr. You would say that the Pacific Gas & Electric Co. 
hasa lot to say about these things, wouldn’t you 4 

Mr. Grtsstncer. I would say, as an interested user and as an ob- 
jector to regulations which they thought were invalid and illegal, that 
they cert: ainly had a very definite interest in being heard on the subject. 

Mr. Cuuporr. But they were the only company that made any com- 
ment and sent in any kind of a letter ? 

Mr. Greisstncer. As far as I know, Mr. Chudoff. 

Mr. Cuuporr. In other words, the only way that you knew that 
these were Pacific Gas & Electric Co. suggestions—because you couldn’t 
tell from the anonymous letter—was because Mr. Kruse told you that? 

Mr. Geisstncer. No. I am a little inclined to think there must 
have been at some time or another some buck slip on that, a little slip 
of paper. But apparently, at least when Mr. Lanigan showed it to 
me in Denver, it wasn’t onthere. I know it would have been addressed 
tome, at least. 

Mr. Criuporr. At least, you would say it was a rather unusual pro- 
cedure to get a communication from a company as big as Pacific Gas 
& Electric not on its stationery and not identified in some way by that 
company ? 

Mr. Getsstncer. IT am not implying that there wasn’t something—I 
never saw a letter in connection with, butI am not saying that intern- 
ally, within the Department, there might not h: 7 been a slip of paper 
referring that thing to me. Undoubtedly if it came through my 
basket, there would have been something. But I haven’t seen it since 
the hearings, and I can’t recall anything particular before. 

Mr. Cuvporr. How often would you see Mr. Kruse around the De- 
partment of the Interior, when you were in Washington 4 

Mr. Getsstncer. Not over—maybe on 1 or 2 occasions. T think the 
first time—I wouldn’t have any idea, but I wouldn't say over 2 or 3 
times. And that is probably the extent of it. 

Mr. Cuuporr. That is the time he visited you? 

Mr. Geisstncer. He inquired about when they could expect a hear- 
ing on these cases that they had. That was his only—that is right. 

Mr. Cuvporr. Did you ever have any contact with him outside of 
the Department ? 

Mr. Getsstncer. No: I never did, until last fall, when I ran into him 
and shook hands with him at the reclamation association meeting out 
in Portland. Inever had had any before or since. 

Mr. Cuuporr. He is pretty friendly with most of the officials in the 
Department today, is he not ¢ 

Mr. Gerisstncer. I understand he has been around over there for 
years, 

Mr. Cuuporr. Do you have any questions, Mr. Jonas? 

Mr. Jonas. Yes; I havea couple. 

From your experience in the Department, is it a frequent occurrence 
for lawyers and representatives of companies and individuals having 
business with the Department of the Interior to come in there and dis- 
cuss their problems? 

Mr. Geisstncer. Yes. 
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Mr. Jonas. As a matter of fact, almost everyone who seeks a right- 
of-way or a mineral lease or who has any business coming within the 
purview of the Department of the Interior is represented by counsel or 
some officer or agent; is that not true ? 

Mr. Getsstncrer. That is right. Asa matter of fact, as I said yester- 
day, I thought Mr. Kruse was a lawyer, until he told me he wasn't. 

Mr. Jonas. Have you ever po any conversations in the Depart- 
ment of the Interior or in your Denver office with any represe ntative 
of any public bodies or REA \s or cooperatives f 

Mr. Getsstncer. We have had conferences with almost everyone 
I wouldn’t say that I have personally talked with any RE A’s out there, 
to I have, since I have been with the Department, talked with attor- 
neys representing REA’s. 

ie. JONAS. Municipalities and other agencies, with reference to 
power problems ¢ 

Mr. Geisstncer. I don’t believe that I have myself, with a munici- 
pality, but I know it is done all the time. 

Mr. Jonas. I believe you stated in your first appearance before this 
subcommittee that at one time you spent some time acquiring rights-of- 
way for power lines. 

Mr. Gi IssIncER. That is right. 

Mr. Jonas. I think you said they were for REA’s? 

Mr. ( TELSSINGER. That is right; for the San Isabel REA 

Mr. Jonas. Did you ever engage in the activity of procuring rights 
of-way for any private utilities ? 

Mr. Greisstncrer. Neve 

Mr. Jonas. How many rights-of-way would you say you cleared o1 
approved or acquired for the REA’s? 

Mr. Getsstncer. That was back in the early stages of the game, 
and I wouldn't have any idea. 

Mr. Jonas. Well, a number of them ? 

Mr. GetssinGer. Quite a few. 

Mr. Jonas. You were acquiring these rights-of-way from individual 
owners of land across which the REA’s wished to string wire ? 

Mr. Grisstncer. That is right. 

Mr. Jonas. In your capacity as a representative of a REA cooper 
ative, would you feel that you were acquiring a good land easement if 
the owner of the land hi ad undertaken to retain the right to increase 
the rent in the future? 

Mr. Getsstncer. I certainly would not. 

Mr. Jonas. Would you have thought that you were obtaining a 
fair and reasonable easement for your client if the owner of the land 
had sought permission or the right to restrict your use of that ease- 
ment by giving him the right to use part of the capacity of the line? 

Mr. Gertsstncrr. Absolutely not. 

Mr. Jonas. Do you know of any restrictions of the nature of these 
we have been discussing that were ever imposed upon any REA’s or 
the owners of public bodies that might own transmission lines ? 

Mr. Getsstncer. These were restrictions. These relations apply to 
RE A’s as well as—— 

Mr. Jonas. I mean, aside from these regulations. 

Mr. Grtsstncer. No. 
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Mr. Jonas. From acquiring rights-of-way across privately owned 
land? 


Mr. Geisstncer. No. 

Mr. Jonas. Do you have any idea how many wheeling agreements 
are in existence now that were negotiated by the Government. with 
private utilities? 

Mr. Getsstncer. I don’t have any idea on that. 

Mr. Jonas. Are there any ? ; 

Mr. Getsstncer. Countless numbers of them. 

Mr. Jonas. Is your office in Denver negotiating such agreements 
currently ? 

Mr. Getsstncer. All the time. 

Mr. Jonas. Those agreements are the result of negotiation between 
your office as the representative of the Government and _ private 
utilities ? 

Mr. GreisstnGer. Between the power divisions. The administrative 
action is subject to legal review. 

Mr. Jonas. Do you | know of any instances in which easements have 
been granted by the Government across public-domain land, aside from 
wire-line easements, that contained similar restrictions? 

Mr. GetsstnGer. No. 

Mr. Jonas. Is it the policy of the Government to grant easement for 
irrigation ditches and things of that sort, across public land? 

Mr. Geisstncer. That has been the policy from the earliest days. 

Mr. Jonas. Are any similar restrictions imposed by regulations on 
that short of use of public-domain land? 

Mr. Grisstncer. There are restrictions imposed, but not of the 
variety contained in 245.21 (v), (w), (x), and (y). 

Mr. Jonas. Do these restrictions which are the subject of this hear- 
ing apply to any other utilities than electric utilities? 

Mr. Getsstncer. No; these are specific regulations governing 

Mr. Jonas. What about telephone lines, telegraph ‘lines? 

Mr. Getsstncer. Now, that is where we have to make a division here. 
And that. is why I referred to these particular rights-of-way regula- 
tions. The regulations concerning rights-of-way gener: a, over the 
public land are contained in title 43, Public Land, chapter 1, Bureau 
of Land Management. 

And there are a number of subdivisions. Subdivision (s) is Rights- 
of-Way Generally; part 243 of title 43 is Rights-of-Way for R: ilroad 
Purposes and Station Grounds; part 244 covers rights-of-way for 
other than railroad purposes; and for logging roads in Oregon and 
California and Coos Bay revested lands. 

Now, subpart (a) of 244 are general regulations. They would 
apply to various types of rights- of-w: ay for “ditches— -any kind of a 
right-of-way across the public domain—whereas, 244.39, and a few 
subdivisions like that apply specifically to these electric transmission 
lines. 

Mr. Jonas. Let me make this specific. If an application should 
be made for a right-of-way across public domain land by a telephone 
company, do the regulations reserve the right on the part of the grantor 
of that easement to make any use of the line? 

Mr. Grisstnerr. My recollection is that they do not. 

Mr. Jonas. What about telegraph lines? 
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Mr. Geisstncer. My recollection is that they do not. 

Mr. Jonas. What about tramways, roadways, cartways, Irrigations 
ditches, and what not? Do you ee 

Mr. Getssincer. I don’t know, but the regulations will—— 

Mr. Jonas. But these regulations that we are speaking about now 
apply only to transmission lines for electric energy ? 

Mr. GetssinGer. Controversially, that is right. 

Mr. Jonas. Now, you don’t have any information on how many 
rights-of-way across public domain lands have been granted by the 
Secretary of the Interior prior to the promulgation of these original 

regulations in 1948, do you? 

Mr. GeissinGer. That is the information that 

Mr. Jonas. Prior to 1948. 

Mr. GetssnGrR. Prior to 1948, no. 

Mr. Jonas. You don’t have the information ? 

Mr. GeisstnGer. No. 

Mr. Jonas. But there were many of them granted ? 

Mr. Geissincer. Countless of them granted. 

Mr. Jonas. Now, with respect to any of those erants of easements 
prior to 1948, is it true that none of them contained the restrictions 
imposed by these regulations? 

Mr. Geissincer. None of them contained the restrictions imposed 
by 245.21 (v), (w), (x), and (y). 

Mr. Jonas. (d), for example? 

Mr. Grissincer. None of them contained that. 

Mr. Jonas. So, is it fair to say, then, that with respect to the grantee 
in any easement granted prior to 1948, if section (d) had remained 
in the regulations, the owners or users of prior easements would have 
enjoyed a far more favorable position than those who acquired ease- 
ments subsequent to 1948 4 

Mr. Getsstncer. That is a fair statement. 

Mr. Cuvuporr. Congressman Mollohan, any questions ? 

Mr. MotnoHan. No. 

Mr. Cuuporr. I want to say this for the press. I have been bend 
ing myself over backward trying to believe that the anonymous letter 
got into the Interior Department by remote control. I can’t possibly 
believe it. And at the close of the hearings today I am going to issue 
a formal statement, which you will all be given a copy of at that time. 
i have been asked for a statement, and I am going to make it. 

Since Mr. Lanigan has only 1 or 2 questions, I am going to let hin 
ask them and we will complete it this morning, and we won't have any 
further hearings this week. 

Mr. Lanigan. On the question of the right of the Government to 
utilize other types of rights-of-way, are you familiar with the logging 
rights-of-way in Oregon and California? 

Mr. Grisstncer. No; I am not familiar with those. That is, I may 
have read through them, but I have no competency on that. 

Mr. Lanigan. Do you know whether or not they contain provisions 
which provide for the Government use of roads built under them, for 
the removal of Government timber? 

Mr. Geisstncer. I am satisfied that there are provisions with refer- 
ence to road rights-of-way as distinguished from telephone lines that 
would permit, probably, a use of a roadway. That wouldn't be an 
unusual provision. 
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Mr. Lanican. Now, in the case of the general regulations relating 
to rights-of-way, you brought out that there are general regulations, 
and then there are special regulations relating ‘to powerlines, and 
there are special regulations relating to each other type of right-of- 
way. 

Mr. Geisstncer. That is right. 

Mr. Lanican. Now, could you read section 244.9 (a) of the general 
regulations, either in the pocket supplement or in the revised edition ¢ 

Mr. Geisstncer. It is your “General Terms and Conditions,” isn’t 
it ? 

Mr. Laniean. Yes. 

Mr. GEIssINGER (reading) : 

To comply with State and Federal laws applicable to the project for which 
the right-of-way is approved, and to lands which were included in the right-of- 
way and lawful existing regulations thereunder. 

Now, that is the present form of it. I believe that one was changed, 
wasn’t it? 

Mr. LaniGan. Do you know when that was changed ? 

Mr. Gersstncer. Is that one of the ones I changed ? T don’t know— 
I mean, recommended change, that is correct. 

Mr. Lanican. I have one more question. You stated that you had 
first met Mr. Kruse in Solicitor Davis’ office about 2 months prior to 
the time you had this conversation with him regarding the regulations ? 

Mr. Grisstncer. I don’t know as to time. It was some time after 
I went to work for the Department, as I recall. It could have been in 
his office, it could have been in the reception room, that he introduced 
me to Mr. Kruse. 

Mr. Lanican. Do you recall the occasion upon which you met him ? 

Mr. Getsstnaer. I do not. 

Mr. Lanican. Do you recall who else was present at that time ? 

Mr. Geisstncer. No;I donot. I believe—I wouldn’t have any way 
of recalling that. 

Mr. Lanican. Do you recall whether you met him in connection 
with discussing some particular matters ? 

Mr. Getsstncer. I don’t believe I did. Iam sure that these appeals 
weren't being discussed at that time. 

Mr. Laniean. Do you recall what Mr. Davis stated at the time you 
met him ? 

Mr. Getsstncer. No. I wouldn’t say. He might have said that 
“This is Jim Geissinger back here with us, and this is Mr. Kruse,” 
something like that. T me: in, there wasn’t anything that it would call 
it to my particular attention. 

Mr. Lanican. That is all I have. 

Mr. Cuuporr. Mr. Geissinger, when you leave here today, I don’t 
think you will have to come ‘back unless something happens so that 
we will have to recall you. 

[ am going to make astatement. Tt was sent over to the full commit- 
tee room instead of coming back here. And I am going to read it into 
the record just as soon as it gets here. It is on its way over, and there 
will be mimeographed copies of that for the press, as soon as we get 
them off the mimeograph machine. So, if you will wait a couple of 
minutes, I will have it. There is one more question I would like to ask 
you for the record, Mr. Geissinger. Isn’t it true that the revised regu- 
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lations are the result of the change in power policy of the administra- 
tion ? 

Mr. Getsstncer. I don’t believe so. 

Mr. Cuuporr. Do you believe that if the power policy of the admin 
istration had not changed, these revised regulations would still have 
been adopted ? 

Mr.Getsstncer. I think most of them would have been. 

Mr. Cuuporr. What regulations do you think wouldn’t have been 
adopted ? 

Mr. Geisstncer. Well, from what I have heard from the testimony 
here of Mr. Davidson and Mr. Seymour and Mr. White, if the previous 
administration were over there, I doubt if they would have eliminated 
944.44 (d). 

With reference to the others, I don’t think it makes any difference. 
T think the vast majority of them, all these 10 were suggested, would 
have merited the consideration of any lawyer, particularly reviewing 
regulations, regardless of his philosophic or political beliefs concern- 
ing an issue such as the one we have been discussing. 

Mr. Cuvuporr. Which regulation is that? When you started to 
testify, you talked about these regulations in relation to the change 
of power policy by the administration—and even read into the record 
some of the changes of the power policy— and then you said that be- 
cause of the change in power policy, that some of these new regula- 
tions were adopted. 

Mr. Geisstncer. That was with reference to 244.44 (d) in my 
memorandum. 

Mr. Cuvporr. Any further questions? 

(No response.) 

Mr. Cuvuporr. Since you raised that question, would you please tell 
us why the changes were made in regulations 244.44 (d) ! 2 

Mr. Jonas. Before he answers, may I raise this question. I don’t 
want to object, but I think this witness has testified that it was not 
his prerogative to change the regulations, it is not his prerogative to 
state the policy of the administration. He is a subordinate lawyer in 
the Solicitor’s Office. 

We will have him as a witness. Don’t you think it would be better 
to ask the people that make the policy to state what it is? 

Mr. Cuuporr. In other words, you made these recommendations at 
the request of your superiors ? 

Mr. Getsstncer. That is right. 

Mr. Crruporr. If there are no further questions, I would just like to 
read this statement into the record, and we will give copies to the press. 

I feel compelled to make a public statement regarding the shocking 
and sordid situation which our present power investigation has brought 
to light, namely, the situation which has arisen under the present 
administration of the Department of the Interior. 

Secretary Douglas McKay, former Under Secretary Ralph Tudor, 
and present Under Secretary Clarence Davis, seem to have coldly and 
deliberately handed the power policymaking function of the Depart- 
ment to Mr. Tudor’s hometown private utility, the Pacifie Gas & Elec- 
tric Co. 

Yesterday, one of Under Secretary Davis’ personally selected and 
appointed special assistants testified that the company acted through 
anonymous documents, quietly slipped to Interior officials, followed 
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by closed door conferences with Mr. Davis’ hand-picked attorneys, to 
secure the adoption, practically verbatim, of regulations written by the 
Pacific Gas & Electric Co. The regulations were obviously designed 
to cripple the Department of the Interior in carrying out its obliga- 
tions and duties under the public -power policies |: Lid down by Congress 
in the Bonneville project, the Flood Control Act, and other statutes. 
Prior to 1955, the conscientious administration of these laws brought 
the labor-saving benefits and : ‘omforts of low-cost electricity to farmers 
and cities throughout the Nation. It raised the productivity and 
prosperity of many previously undeveloped areas with resulting in- 
creases in products and in consumer demand which benefited the whole 
Nation. Public power, and public power alone, was available to meet 
the vast, added electric demands of the atomic energy program and 
of the expanded aluminum program, both of which contributed so 
heavily to our victory in World War IT. 

The public-power program is now going backward, and going back- 
ward fast. Such deals promoted by such private power lobbyists as 
Herman Kruse of the Pacific Gas & Electric Co., and spending many 
thousands of dollars in expense moneys, are accelerating this decline. 
The administration seems much more concerned with turning our 
public-power resources over to private monopoly than it is to m: aking 
the new power starts required by our national defense and by our 
farm, domestic, and industrial demands, In a period of declining 
farm income, it seems strangely concerned with killing the farmers’ 
own low-rate co-ops and turning them over to high-rate private com- 
panies, owned and controlled by Wall Street. 

While the witness, Mr. Geissinger, seems, in general, to have made 
a frank disclosure of what occurred, however, I find it hard to accept 
the statement that he does not remember how or from whom he origi- 
nally received the anonymous Pacific Gas & Electric Co. document. 
Import: int happenings like this do not accidentally occur. Tt is to 
be regretted that someone in authority took advantage of Mr. Geis- 
singer’s inexperience and newness in the Department to make him the 
scapegoat of this whole scandalous affair. The Congress and the 
public are entitled to know just who are the individuals responsible for 
the present situation. 

The Department, contrary to its own regulations relating to the 
disclosure of documents, has refused the request of the chairman to let 
the committee or its staff examine departmental documents relating to 
its power or other activities. We shall pursue this further. How 
many other sordid situations like that revealed here exist in the De- 
partment? How close are we to more Teapot Domes / 

I am gravely concerned, and the public should also be, as to the 
extent to which such practices are being carried on with private util- 
ities and their lobbyists, and to which our heritage of natural resources 
is being secretly given away. The administration must stop this, 
and the public can be assured that this subcommittee will do all in its 
power to expose these insidious practices. 

Now, if the members of the press want copies of this statement, they 
will be available at approximately 2:30 in the subcommittee office. 

With that, we will adjourn until one day next week, at the call of 
the Chair, when we will hear Mr. Kruse, and Mr. Davis. 

(Whereupon, at 1:15 p. m., the subcommittee adjourned, subject 


to the eall of the Chair.) 
















a 


CERTAIN ACTIVITIES REGARDING POWER, 
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(Changes in Power Line Regulations) 


WEDNESDAY, JULY 6, 1955 


Housr or REPRESENTATIVES, 
SUBCOMMITTEE ON Pusiic Works AnD Resources 
OF THE COMMITTEE ON GOVERNMENT OPERATIONS, 
Washington, D.C. 

The subcommittee met, pursuant to call, at 10:35 a. m., in room 
1501, New House Office Building, Representative Earl Chudotf (chair- 
man of the subcommittee) presiding. 

Members present: Chudoff, Moss, Hoffman, Knox, Jonas, and 
Younger. 

Also present: James A. Lanigan, committee counsel. 

Mr. Cuuporr. The subcommittee will be in order. 

The first witness will be Hon. Clarance A. Davis, Under Secretary, 
Department of the Interior. 


STATEMENT OF HON. CLARENCE A. DAVIS, UNDER SECRETARY, 
DEPARTMENT OF THE INTERIOR 


Mr. Davis. Mr. Chairman, I am very glad to appear before you 
today in response to your letter of June 30, 1955, to discuss the subject 
suggested in your letter, the changes in the regulations of the Bureau 
of Land Management, Department of the Interior, namely, Chapter 1, 
Subchapter 5: Right-of-Way. Circular 1876, part 244, approved by 
the Acting Secretary of the Interior on August 11, 1954. 

I shall ‘endeavor to confine my statement to the matters suggested 
by your inquiry. By way of preliminary I should perhaps tell you 
that I am a native Nebraskan, a permanent resident of Lincoln, 
Nebr., that Lama lawyer, and that I have practiced law in the Middle 
West for 39 years. I was for some years attorney general of the 
State of Nebraska and engaged in interstate water litigation in the 
background of which was Federal hydroelectric power. In the 1920’s 
and 1930’s I was counsel for about 15 years to private electric utility 
corporations in the Middle West, doing business in the States of 
Nebraska, Colorado, Wyoming, South Dakota, and Missouri. The 
last 12 years before coming to Washington with the present adminis- 
tration I was counsel to one and sometimes more public electric power 
districts in the State of Nebraska. I am sure you know that there are 
no private power companies in the State of Nebraska and have not 
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been since 1942. I have had, therefore, almost an equal period of time 
as general counsel to utility companies and to public power agencies, 

The companies and public power districts, while I have been their 
counsel during the last 25 to 30 years, have built and have been operat- 
ing several ie tonto plants, numerous steam and diesel power- 
plant stations, and are operating more than 4,000 miles of transmission 
lines. 

As a lawyer, I have personally supervised throughout the years the 
acquisition and construction of several thousand miles of transmission 
line rights-of-way in the various States. These public agencies or 
companies have made extensive interconnections with each other, with 
companies or public agencies in adjoining States, and with the Federal 
Government’s extensive transmission system in the Rocky Mountain 
region. They are rendering service to something like 400 cities and 
towns, and they represent an investment of more than a hundred 
million dollars. 

For some years preceding my coming into the Interior Department 
I was a member of the American Public Power Association and in 
1952 a member of the legislative committee of that association. 

I think it is not unfair to state, therefore, that during the years I 
have had occasion to become familiar with many sides of public-utility 
problems. I have been confronted with most of the problems in the 
public-utility field, including some of the problems raised by the 

regulations in question, on behalf of the public-power agencies as 
well as the companies. 

On the legal side I should tell you that I have been for many years 
a member of the American Bar Assoc iation’s section on administrative 
law and spent a great deal of time in connection with the passage of 
the Administrative Procedure Act, which has a bearing on some of the 

regulations in question. 

I should point out in the beginning that we are not discussing here 
any acts of Congress. The regulations under discussion are only the 
regulations of the Secretary of the Interior, and the Secretary is at 
liberty to change these regulations within statutory limitations at 
any time he believes it advisable. They have been repeatedly changed 
throughout the years to conform to changing needs and to varying 
ideas of the different Secretaries of the Department. They do not, 
therefore, in any manner partake of the laws of the Medes and 
Persians, and they might be changed again by the present Secretary 
or in the future by future Secretaries. The fact that one Secretary 
has issued an order or regulation is in no manner binding on his 
successor, 

The only language of the Congress which relates to these matters 
is expressed in three sections of the Federal Code. The first of these 
is commonly referred to as the act of 1901. It is found at 31 Statute 
790,43 United States Code 959, and it provides in substance as follows: 

The Secretary of the Interior is authorized and empowered, under general 
regulations to be fixed by him, to permit the use of rights-of-way through the 
public lands, forest, and other reservations of the United States, * * * for 
electric plants, poles, and lines for the generation and distribution of electrical 
power, and for telephone and telegraph purposes, and for canals, ditches, pipes 
and pipelines * * * to the extent of the ground occupied by such canals, ditches 
* * * electrical or other works permitted hereunder, and not to exceed fifty feet 


on each side * * * And provided further, That any permission given by the 
Secretary of the Interior under the provisions of this section may be revoked by 
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him or his successor in his discretion, and shall not be held to confer any right, 
or easement, or interest in, to, or over any public land, reservation or park. 

I am sure your committee will recognize that since the permits 
authorized by this act were revocable at the will of the Secretary, no 
one would feel justified in making any very large or substantial in- 
vestments on the public lands, when they might be ordered to remove 
them at any time. 

There was no definite tenure established and no certainty of any- 
thing beyond temporary use. 

I think in an obvious attempt to correct this situation and to provide 
some stability for persons undertaking to build those facilities, 
Congress passed the act of 1911 (36 Stat. 1253, U. S. C. 961). This 
act provides: 

The head of the department having jurisdiction over the lands is authorized 
and empowered, under general regulations to be fixed by him, to grant an ease- 
ment for rights-of-way, for a period not exceeding fifty years from the date of 
the issuance of such grant, over, across, and upon the public lands * * * for 
electrical poles and lines for the transmission and distribution of electrical power 
* * * to the extent of two hundred feet on each side of the center line of such 
lines * * * Provided further, That all or any part of such right-of-way may be 
forfeited and annulled by declaration of the head of the department having 
jurisdiction over the lands for nonuse for a period of two years or for 
abandonment. 

It is apparent that the purpose of this section was to grant a right 
for some fixed period of years not exceeding 50 and to provide against 
arbitrary administrative action in undertaking to revoke the permit as 
was permitted under the previous section. 

I have had some personal experiences with the sort of conditions 
which arise under easements which are subject to arbitrary termina- 
tion, as were these prior to the passage of the 1911 act. Among my 
legal tasks was that of borrowing several million dollars for one of 
the companies or agencies in Nebraska by means of a bond issue. 
ph who loan money on bonds like security for their bonds. It 

vas the first time we had undertaken to borrow money, and we sud- 
dents woke up and found that we had several million dollars of 
powerplants located on the rights-of-way of various railroads under 
leases (the standard railroad lease) that were terminable at any time 
at the aan of the railroad or when the railroad needed the land on 
which the structures sat. 

I was immediately told that property so located was regarded as of 
no value for bondable purposes; that it could not be accepted as a 
basis of security; and that until the railroad leases were revised in 
such a manner that the owners of the powerplants had either some 
definite tenure or some legal procedure by which they could protect 
their rights, the property on the leases was of no security value what- 
ever. The result was that I spent a long summer interviewing the 
general counsel of railroads about the country and finally succeeded 
in amending these railroad leases to the point where the railroad 
could not arbitrarily kick the power plants off the right-of-way, and, 
of course, that in turn made the property acceptable for security 
purposes. 

I cite this personal experience to show you the undoubted occasion 
for the 1911 act and to show you further that any part of these regu- 
lations which permits completely arbitrary action by the Secretary 
has a direct tendency to prevent any agency, public of private, from 
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building transmission lines under those circumstances and is, there- 
fore, a definite deterrent to the economic progress of the public land 
States unless one has the philosophy that no electric facilities should 
be built except those of the Federal Government. 

Another act of Congress dealing with gas and oil pipelines is sec- 
tion 28 of the Mineral Le: asing Act of 1920 (49 Stat. 678; 830 U.S. C. 
185). This section provides: 

Rights-of-way through the public lands, including the forest reserves of the 
United States, may be granted by the Secretary of the Interior for pipeline 
purposes for the transportation of oil or natural gas * * * under such regula- 
tions and conditions as to survey, location, application, and use as may be 
prescribed by the Secretary of the Interior and upon the express condition that 
such pipelines shall be so constructed, operated, and maintained as common 
carriers and shall accept, convey, transport, or purchase without discrimination, 
oil or natural gas produced from Government lands in the vicinity of the pipe- 
line in such proportionate amounts as the Secretary of the Interior may, after a 
full hearing with due notice thereof to the interested parties and a proper 
finding of facts, determine to be reasonable. 


The act further provides that the pipeline— 


shall at reasonable rates and without discrimination accept and convey the oil of 
the Government or of any citizen or company not the owner of any pipeline, oper- 
ating a lease or purchasing gas or oil under the provisions of said section: * * * 
Failure to comply * * * shall be ground for forfeiture of the grant by the 
United States district court for the district in which the property, or some part 
thereof, is located in an appropriate proceeding. 

You will note that the first two statutes impose no obligation for 
persons receiving easements thereunder to act as common carriers, 
while the a quoted statute specifically so requires. The fact that 
the common carrier provision was included in the requirement for 
pipeline sane and has remained there for 35 years, while there 
has never been any similar requirement with reference to wire lines 
during 44 years, would make it appear that so far as the Congress 
was concerned, the requirement for electric lines to carry energy as 
common carriers has not been declared to be a congressional policy. 

[ should tell ) you that this matter of necessary revision of regula- 
tions was brought to my attention while I was acting as Solicitor of 
the Dep: irtment, not by any particular individuals but by the decision 
. the Cirenit Court of Appeals for the District of Columbia in the 

‘ase entitled Chapman, Secretary of the Interior vy. El Paso Natural 
Gas Co., reported in 204 Federal Reporter, second series, at page 46, 
and decided March 26, 1953. 

In this case the Secretary of the Interior sought to impose obliga- 
tions upon the gas company, which was seeking a right-of-way to 
cross Federal lands in building a pipeline across the State of Cali- 
fornia to serve, among others, the city of San Francisco. The Secre- 
tary’s regulations contained the language of the Mineral Leasing Act 
heretofore quoted to you, that the company should act as a common 
carrier, but the regulations went far beyond the statute in the most 
detailed manner, providing minute regulations as to all of the unused 

capacity in the proposed pipeline and providing further, in substance, 
that if the applicant did not have sufficient capacity, it should apply 
to the regulatory commissions for authority to build additional 
capacity, and the most minute details with reference to the obligations 
of other shippers to reimburse the gasline for additional expenses, 
and all that sort of thing, including stipulations to the effect that a 
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change in rate schedules should not be sought without first obtaining 
the approval of the Secretary of the Interior, and so forth. 

The court ordered the Secretary to issue these easements to the 
pipeline company without these terms and conditions which he had 
put in the regulations and said that such terms and conditions “were 
beyond the Secretary’s authority, arbitrary, capricious, and an abuse 
of discretion.” 

The court further said: 

* * * The language of section 28 clearly gives the Secretary authority to 
provide regulations and conditions as to survey, location, application and use, 
but we read that to pertain to the physical aspects of the rights--of-way and not 
to the operation of the pipeline. Without more than the requirement that a 
condition be imposed that pipelines be “constructed, operated, and maintained 
as common carriers,” we do not regard the statute as conferring upon the Secre 
tary authority to exercise so vast and so detailed a power as the promulgation 
of specific regulations and conditions for operation of the pipeline as a common 
carrier, as attempted in the proposed stipulations * * * 

As further support to that view, the statute does not purport to express ade 
quate standards for guidance of the Secretary in the complex problems attendant 
upon such inimate regulations of corporate affairs as the financing, construction, 
and employment of facilities as is attempted in the contested stipulation. 

The appellate court then also held that the attempted regulatory 
device was “beyond the authority of the Secretary of the Interior.” 

Your attention is directed to the fact that under both of the statutes 
under which wire-line easements are granted there are not only no 
standards of any kind fixed for the Secretary, but only the words 
“veneral regulations’ are used. 

In that connection, therefore, the words should apply to those things 
pertinent to the construction of the line and the use of Government 
property, and in my judgment should not justify detailed regulations 
as to the use of the facilities and the elaborate requirements for joint 
use contained in the provisions of the regulations which were repealed. 

Attention has been directed to the case of Federal Power Commis 
sion V. Idaho Power Co., decided by the Supreme Court of the United 
States earlier than the previous case (November 10, 1950), and found 
at 344 United States Supreme Court Reports 17. The case, however, 
is not at all pertinent to the matters here under discussion. In that 
case the Idaho Power Co. sought a license under the terms of the 
Federal Power Act (49 Stat. 840; 16 U.S. C. 797 (e)) to construct 
a hydroelectric project on the Snake River in southern Idaho. 

Without quotation or going into detail, it should be said that the 
Federal Power Act specifically authorizes the Federal Power Com 
mission in the granting of licenses to require modification of the plans 
and to impose conditions that work for the comprehensive develop 
ment of the basin. The Federal Power Commission is also authorized, 
as to those companies engaged in interestate commerce, specifically to 
order interconnections in the interests of regional integration. 

Under those circumstances, the Supreme Court held that the Power 
Commission had discretionary authority as a part of the licensing 
procedure and a condition of the license to order the licensee to trans 
mit Government energy over its lines to the extent of ifs mw used 
capacity. While the Supreme Court held that the Power Commission 
had such power, even then it said that whether the power should be 
exercised or not was “an administrative and not a judicial decision,” 
the import being, therefore, not that there was any necessity for the 
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order, but only that the Power Commission had authority to so order, 
if in its judgment such an interconnection was desirable. 

In any event, the case is one involving the powers and duties of 
the Federal Power Commission and in no manner concerns the powers 
and duties of the Secretary of the Interior. 

This holding is fully in keeping with the philosophy of the Supreme 
Court of the United States with reference to regulation of these power 
matters. For instance, in the famous Roanoke R: apids case, Chapman 
v. Federal Power Commission (345 U.S. 153), in which the previous 
Secretary of the Interior took issue with findings of the Federal Power 
Commission with reference to a power license and appealed to the 
courts Mr. Justice Frankfurter, speaking for the Court, said among 
other things with reference to the Federal Power Commission and the 
acts under which it was organized : 

* * * these enactments expressed general policies and granted broad adminis- 
trative and investigative powers, making the Commission the permanent disin- 
terested, expert agency of Congress to carry out these policies. 

And in the same opinion said: 

Judgment upon these conflicting engineering and economic issues is precisely 
that which the Commission exists to determine * * * 

The Secretary of the Interior was completely overruled. 

As a practical matter, many of the utility corporations doing busi- 
ness in and adjacent to the public land States are subject to the j juris- 
diction of the Federal Power Commission, either under the provisions 
with reference to the licensing of projects or part 2 of the Federal 
Power Act regulating their interstate activities. 

= a matter of law, therefore, it may be safely stated : 

There is no mandate of the Congress to the Secretary of the 
gee that even suggests regulations of the nature under discussion 
herein. On the contrary, the Congress has failed for a very long 
period of years to include any provisions with reference to common 
carriage, Government carriage or otherwise, of electric energy in con- 
nection with these leasing acts or the other numerous power acts which 
the Congress has passed. 

Any implications that there is anything in any manner illegal 
or contr ary to the expressions of the Congress in the change of these 

regulations is completely unjustified. 

3. The matter is a subject of administrative discretion on which 
the Secretary is free to act according to his judgment. 

This brings me to a direct discussion of the regulations. In my 
judgment those regulations did not take into account many factors 
which have come into the industry in recent years. At a time when 
a single or occasional hydroelectric project was being constructed and 
there might be another Government project in the vicinity, the reg- 
ulations might have served a useful purpose to the Government, but 
many features of the old regulations were completely antiquated ; for 
instance, the requirement that the transmission line on the right-of- 
way should not be used for the transmission of any power generated 
otherwise than by and at the connecting generating plants until the 
regional administrator gave written permission. 

Any modern utility system large enough to have lines of any con- 
sequence across the public domain, useful for the transmission of any 
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substantial amounts of Government power, consists of a large aggre- 
gation of powerplants, usually some hydro, some steam, and a com- 
pletely integrated grid. No one can ide ntify the particular kilowatt- 
hours that come from any one plant which is pumping into a system 
of that nature. This is just as true of public operations, such as the 
Bonneville Power Administration, as it is of the private utility com- 
panies. ‘To undertake, as the old regulations did, to require the ap- 
plicant to tell where the power comes from and where it is going to 
was completely unrealistic. 

In the next place, as a practical matter, the utilization of existing 
capacity in transmission lines without complete collaboration of the 
respective parties has the result of making all reserve capacity un- 
certain so that the owners of the line never know whether they have 
reserves or not. It is true that the line owner may be authorized to 
order the other person to discontinue partial use of the line, but 
again, and I have seen this many times if other facilities have not 
actually been constructed, what can the owner do? There is a cardinal 
rule of all electric systems, public and private, that switches are 
never pulled except by mutual consent, that the lights must not go 
out. Suppose the user doesn’t have other fac ‘ilities? Suppose Con- 
gress hasn’t appropriated the funds as the Bureau planned? What 
does oo owner of the line do? Regardless of his theoretical legal 
right, in common decency he cannot pull the switch and disrupt public 
service so he has lost the benefit of his own reserve ¢ apacity if for any 
reason the joint user is not able to get off the line when it is needed. 
I have had painful experiences where this has happened. 

Of course, there are thousands of electric interconnections in the 
United States. There are similar numbers of cases in which one 
agency or company uses from time to time the transmission facilities 
of another, but such agreements can only be made intelligently after 
a study of the anticipated electric loads, of the line capacities, of the 
characteristics of the energy, of the transformation capabilities, of 
the peaks and valleys of the loads, and numerous other factors. Fre 
quently these can be worked out by mutual agreement and under 
standing. In other cases, because of technical difficulties or load char 
acteristics, they are not feasible. 

The electric business differs materially from the gas pipeline and the 
oil pipeline in that connection, and in my judgment a shotgun wedding 
of the type suggested in these regulations becomes no more successful 
than any other shoteun wedding. 

I have personally drafted many contracts for interconnections and 
interech;: ange of en ergy between pub lie agence 1es, priv ite utilities and 
the Federal Government during my years of experience in this field. 
Most of them have been satisfactory; others of them have proved dis- 
appointing. Inthis connection you should be informed there are m: ny 
other complications which fail to meet the eye. For instance, if two 
systems are jointly using the line, one of them may speed up its cycles 
ever so slightly above 60, with the result that its current will displ: ice 
the other ct ‘urrent on the line. In reverse, it may slow its cycles slightly 
and “hog” energy from the other user of the line. These are all mat- 
ters which require engineering analysis and complete mutual coopera- 
tion and are not to be achieved by the force of regulation. 
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None of the numerous public agencies which I have represented 
would, I am sure, enter into a situation where they might be forced 
to the joint use of transmission facilities, although all of them have 
made dozens of voluntary agreements after an adequ: ite analysis of the 
circumstances. 

This requirement for the joint use of facilities and the making of 
lines upon Government property in effect common carriers is of such 
consequence that to my personal knowledge companies and agencies 
have refused to build where they were subjected to such requirement. 
I am informed, and I think reliably, that in many cases gas pipeline 
companies have intentionally chosen a route around public lands rather 
than subject themselves to the common carrier provisions of the Min- 
eral Leasing Act. This, of course, only results in higher costs to the 
ultimate ratepayer. The same, I am sure, is true of many situations 
with reference to electric transmission lines. 

I might cite one individual instance in which one of the agencies that 
I represented deferred for several years rendering electric service to an 
Indian agency in South Dakota across the } Nebraska line, only and 
solely because it could not get the necessary capital and could not get 
approval from those in charge of its finances to invest its money under 
restrictions imposed in these and similar regulations relating to Indian 
lands. 

I might also point out to you that even under the previous regulations 
the weakness of this whole situation was fully recognized, because 
section 11 of the previous regulations said: 


The terms and conditions prescribed in this paragraph may be modified at any 
time by means of a supplemental agreement negotiated between the holder and 
the Secretary of the Interior or his designee. 


In my judgment that section had the practical effect of nullifying all 
of the sections that preceded it. If the regulations are to say in so 
many words that the Secretary will negotiate an individual arrange- 
ment whenever he sees fit, then why have any regulations at all? Cer- 
tainly the purpose of regulation is that all comers be treated equally, 
and that they know with reasonable accuracy what their rights are 
before they act. We abolished that section which opened the door to 
special treatment. 

Another amendment which I put into several sections is one which 
endeavors to get this whole matter more adequately within the realm 
of due process of law. As a lawyer and as an advisory member of the 
President’s Council on Administrative Procedure, I confess that some 
of these regulations were disturbing to me in their absence of any 
prov ision of notice or heari Ing pr ior to secretarial action. 

For instance, 244.21 (f) provided unqualifiedly that at the end of 
5 years— 
the regional administrator may review such charges and impose such new charges 
he may decide to be reasonable. 


It is elementary to constitutional procedures and certainly to the 
Administrative Procedure Act that there should be reasonable notice 
and an opportunity to be heard before determinations of that character 
are made. ‘The regulations were amended accordingly. The same is 
true with reference to 244.5 and 244.9, in which the regulations were 
amended to provide that they should be only etfective within the se ope 
of the applicable statute. 
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Another amendment to which I would direct your attention in con- 
nection with the establishment of due process of law is 244.9 (m). 
This section previously provided that in the event any of the lands 
covered by these easements were needed for hydroelec trie works, irri- 
gation ditches, transmission lines, and so forth, the Secretar y should 
order the easement holder to vacate the pre mises. ‘There was no pro- 
vision for any notice or any hearing or any possible compromise meas- 
ure which would preserve the investment of the licensee without harm 
ing the Government. 

One of the principal contentions of the electric companies has been 
that once these easements were granted, they should not be disturbed. 
That plea of theirs was de nied. The granting of these easements should 
not be permitted to interfere with the proper construction and opera 
tion of Government projects. On the other hand, in almost any case, 
by simply altering the location of the transmission line, Government 
works need not be interfered with, so the regulations now provide, in 
substance, that in the event any of the lines on these easements interfere 
with Government works, the Secretary shall hold a hearing and make 
a finding to that effect and shall order such modifications of the routes 
of the preexisting lines as will not interfere with the Government 
project. 

It seems to me that such a require ment is nothing more than elemen- 
tal fairness, and that the previous requirement that the premises be 
vacated is unnecessarily harsh. 

I should close by pointing out to you that I know of no case in which 
there has been any complaint of any unjust deprivations of power to 
anyone because of these changes of regulations. ‘The Government is 
not engaged in the retail power business. It is engaged in the market 
ing of : surplus ade from hydroelectric projects, and, therefore, the 
lines in which the Government could have any interest in using are only 
lines on public lands of a very high voltage transmission type, so th: at 
the situations in which the pote ntial use of the lines of other persons 
is desirable are rare, and even in those cases elaborate technical nego 
tiations would be required. 

I would have great doubt if anyone who was a Member of Congress 
in 1911 when the Congress last spoke on this subject would even dream 
of the elaborate extension of administrative regulations which were 
developed around a relatively simple statute. 

The whole matter involves the question of whether we are to have 
legislation by the Congress or legislation by administrative officials. 

I am old-fashioned enough to believe in the legislative wisdom of 
the Congress. 

Mr. Cuvporr. Mr. Lanigan, do you have any questions ? 

Mr. LANIGAN. Yes. You mention the case of Federal Power Com 
mission Vv. [Idaho Power C om pany. Do you know how th: re case was de- 
cided in the Court of Appeals for the District of Columbia ? 

Mr. Davis. I do not believe I do, offhand: no. 

Mr. Lantean. I call your attention to the Supreme Court decision 
In that case, which cites the lower court decision. 189 F. 2d 665. 
and points out that in that ease the court of appeals held that the 
imposition of the wheeling stipulation was beyond the power of the 
Federal Power Commission, and in its decision in the case the Supreny 
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Court overruled the District Court of Appeals. Do you recall that, 
Mr. Davis? 

Mr. Davis. I do not recall that, but there is no question that in that 
opinion the Court said that the Federal Power Commission had 
authority to impose these obligations of interconnection and integra- 
tion of properties. I suppose there never has been any doubt of that. 

Mr. Lanican. In connection with that, in holding that the Federal 
Power Commission did have that authority, the C ourt held that the 
regulations were not unconstitutional; is that not correct? 

Mr. Davis. Well, the regulations of the Secretary of the Interior 
were not involved in that litigation. 

Mr. Lanican. I am just asking about the Federal Power Commis- 
sion regulation, that it was reasonable, and not an unconstitutional 
regulation. 

Mr. Davis. That is right. 

Mr. Lanican. Now the regulation which was considered by the 
Supreme Court in that case, according to the Court’s decision, pro- 
vided that the licensee or permittee had to allow interconnection in 
such amounts as would not unreasonably interfere with the licensee’s 
use of the line. In the regulation 244.44 (d), which was repealed, 
could the Federal Government use the transmission capacity at any 
time other than that when the licensee reported that it had excess 

capacity / 

Mr. Davis. That is what the regulation says. 

Mr. LaNIGAN. So it was up to the licensee in the first instance to 
determine whether he had excess capacity or not ? 

Mr. Davis. That is right, Mr. Lanigan, but you must remember 
that if people are dealing in good faith and if excess capacity existed 
in the line, he would certify there was excess capacity. So, whether 
you ask him to tell you whether there is excess capacity and he tells 
you, or whether you omit that part and simply say that all excess 

capacity is usable, there is no difference as I would see it at. all. 
In either event, they are making all of the excess capacity available 
for Government use. 

Let me pursue that a little further. There might be cases, and 
this Federal Power Commission case is one in which the Power Com- 
mission, with a definite statutory authority to do so, said that an 
interconnection was desirable. That is specifically within the juris- 
diction which Congress has conferred upon the Power Commission. 

Mr. Lanican. Then your position is not that the wheeling stipula- 
tion would have been declared unreasonable by a court, but rather that 
it would have been declared beyond the power of the Secretary. Is 
that correct ? 

Mr. Davis. No. As a matter of fact, my position in the thing is 
that to arbitrarily—maybe that is too harsh a word, but anyhow- 
to uniformly put into a regulation a requirement for interconnection, 
ipso facto, interconnection without any necessary studies of the en- 
gineering and the numerous factors that are involved, is just too broad 
an assertion of authority. 

Now, the Federal Power Commission in the case you are talking 
about—of course, it had elaborate he sarings and had a staff of engi- 
neers—they had been over the whole situ: ition and had arrived at the 
conclusion that it was a sound and proper thing to do. But, they are 
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specifically vested with authority to regulate power companies. The 
Sicantuee of the Interior here has no such jurisdiction. The Secre- 
tary of the Interior is giving a right-of-way on public lands. That 
is his jurisdiction. And, in my judgment, when he takes a jurisdiction 
over public lands, as shall we say, as an excuse or a reason to extend 
that thing far beyond any provisions for the leasing of public lands, 
but undertakes to impose through that lease regulatory measures upon 
the use of transmission lines on the land, the use of facilities that are 
constructed, I think it is an undue extension of administrative power 
and control. 

Mr. Lanican. Does the Secretary have the duty of protecting the 
public domain ? 

Mr. Davis. Oh, yes. 

Mr. Lanican. Does he have a function in undertaking the conser- 
vation of power resources ? 

Mr. Davis. He has in certain specified instances, yes. 

Mr. Laniean. I would like to call your attention to the language 
of the Supreme Court in Federal Power Commission v. Idaho Power 
Company, in which the Court stated : 

Protection of the public domain, conservation of water power resources, develop- 
ment of comprehensive plans for the waterways, each of these might on the 
facts of a case be sufficient to authorize a grant of permission to a public utility 
company to use the public domain, provided that it agreed to use its excess 
capacity to transmit Government power. 

So, as I see it, at least two of the functions that the Federal Power 
Commission had are also held by the Secretary of the Interior. Is that 
not correct ¢ 

Mr. Davis. They may be. You must remember, we are talking here 
primarily about the wise exercise of administrative judgment. I do 
not think we are talking about law at all. 

Mr. Lanican. Now, then, if we get down to administrative judg- 
ment, I think it would be admitted that the Secretary can sign regula- 
tions, he can revise them, he can abolish them. That is perfectly 
proper. However, that does not mean that he does not have authority 
to do that ; he does have that authority. 

Mr. Davis. Yes, sir. 

Mr. Lanican. So, you feel this is really a case involved here of 
administrative discretion rather than of law ? 

Mr. Davis. That is right. 

Mr. Horrman. Mr. Chairman, may I ask counsel a question so that 
I can get the issue in my mind ? 

Mr. Cuvuporr. Surely. 

Mr. Horrman. What you are trying to do is to make the Supreme 
Court’s ruling in the Power case—and I understand that decision 
was based upon the statutes giving that organization certain author- 
ity—to make the views there applicable to the Secretary of the 
Interior? 

_Mr. Laniean. I am not trying to make them applicable. That is, 
either they are applicable or they are not. I am trying to point out 
the other side. 

Mr. Horrman. Isn’t it your argument that inasmuch as in the /daho 
Power Company case—which did not have anything, as I get. it, 
to do with the authority of the Secretary of the Interior—inasmuch as 
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they established a doctrine there with reference to the Power Com- 
mission, that the doctrine also applies now to the Secretary of the 
Interior ? 

Mr. Cuuporr. Wait a minute. I do not think counsel is making an 
argument. I think counsel, by his questioning of the witness, is trying 
to show both sides of this particular problem. 

Mr. Horrman. All right. Will you let me understand, so I know 
what counsel’s xrgument is? Am I not entitled to know what he is 
trying to do? 

Mr. Cuvporr. You are certainly entitled to know what he is trying 
todo. I do not think counsel is trying to argue anything. I think 
he is trying to determine what both sides of this problem might be, 
and I think— 

Mr. Horrman. All right, may I ask counsel this, then, and get rid 
of the argument business: Is it your opinion that the Secretary of the 
Interior in his decisions and in hjs actions should be limited by the 
conclusions of the court established in the Power case ? 

Mr. Lanican, My opinion is that the Secretary of the Interior has 
broad authority. The court merely decides how far he can go or 
cannot go within those limits. And. that js what I think our last 
point led to; he has authority to establish the regulations, he has au- 
thority to change them. The court sets the limits, and within that. 
the Secretary has broad authority. 

Now I do not contend that in eliminating this regulation, the Secre- 
tary violated any specific provision of law. I think that the Imposi- 
tion of the regulation, or the changing in it, is within the Secretary's 
discretion, whether it is this Secretary or any other Secretary. 

Mr. Horrman. May I continue? inthe Power case, the court hay- 
ing decided that under the statute that was applicable, the Power 
Commission has certain authority and objectives—and you enumer- 
ated some of them here—that the Power Commission is presumed to 
put into effect in the interests of the public, and the Secretary of the 
Interior was also presumed to do some of those things in the interest 
of the public. Do you think that the rule established in the Power 
case is binding on the Secretary of the Interior ? 

Mr. Lanican. No, of course no one can tell what the Supreme Court 
will decide 

Mr. Horrmax. Tam askine what your opinion was, so we could get 
the issue here. 

Mr. Lanican. I think—— 

Mr. Cuvuporr. I think you are making an issue. T do not think 
that these hearings depend upon what Mr, Lanigan thinks or he does 
not think. I think we are trving to get an answer from the Witness. 

[ have a lot of opinions in this thine myself, but that does not make 
it right or wrong. There are two sides to this problem, and TI think 
the witness will agree that there are two sides to the problem. Cer- 
tainly, if there were not two sides to the problem, we would never have 
gotten into the courts on it. 

Mr. Horrman. The witness, to my mind, has made it perfectly clear. 
He says the power company case, about which we hear so much all 
the time, was decided under one statute, and that the authority that 
was given to the Secretary of the Interior depends upon two other 
statutes to which he made reference and which aze quoted here. 








CERTAIN ACTIVITIES REGARDING POWER 239 


Now, I do not know why—and that is what I was trying to get at—we 
go back to the Power Commissions’ decision all the time, which was 
based on an entirely different statute because counsel and the witness 
both agreed that the Secret: iry of the Interior, under the authority 
granted him by Congress, can make certain regulations and can change 
them, whenever he feels like it? 

Mr. Cuuporr. There is no question about that. 

Mr. Lanican. I think here we are discussing, and it has not come 
out yet, part of a memorandum which accompanied the regulations 
when they were changed. I believe all the members have had copies 
of it—— 

Mr. Cuuporr. Mr. Hoffman, I want to interrupt Mr. Lanigan and 
say that we are not arguing the right of the Secretary to change the 
regulations. He cert: ainly has that right under the law. I do not 
think any member of this subcommittee will argue that point. How- 
ever, certainly he ought to change them on his own, and not have some 
private utility write a set of regulations and have them adopted. 

Mr. Horrman. Then, it is because some private utility asks for it, 
and not because of the action of the Secretary ? 

Mr. Cuuporr. That is right, that is one of the issues. 

Mr. Horrman. That is the issue it boils down to. 

Mr. Cuuporr. That is one of the issues. 

Mr. Horrman. It is contended the Secretary changed this regula- 
tion because somebody asked him to, not because he believed the ¢ hange 
to be proper? 

Mr. Cuuporr. We are trying to find out—— 

Mr. Horrman. That is a charge of bad f: ssh. 

Mr. Cnuporr. What we are trying to do in these hearings is find 
out exactly where those regulations came from. Mr. Geissinger could 
not tell us, maybe Mr. Davis can. 

Mr. Horrman. Wouldn’t the real issue be, not where they came from, 
but whether the regulation was a reasonable and just one? 

Mr. Cuoporr. That is a question—— 

Mr. Horrman. That in itself might suggest something that was 
all right. 

Mr. Cuuporr. That is a question for the courts to determine. 

Mr. Horrman. The thing is not in the court. 

Mr. Cuuporr. We cannot determine it. 

Mr. Horrman. I beg your pardon, but I was trying to get the issue 
clear in my own mind. TI guess we have it now; the hearing is to 
determine whether or not the source of the information which induced 
the change in the regulation was contaminated, not whether the change 
was good. 

Mr. Cuvporr. That is one of the issues, Mr. Hoffman. 

Mr. Jonas. May I make an observation, Mr. Chairman? 

Mr. Cuuporr. Yes, Mr. Jonas. 

Mr. Jonas. I think perhaps Mr. Hoffman was moved to ask that 
question because, as I recall it, Mr. Girard Davidson did testify 
before the committee that in his opinion violation of existing law had 
occurred. I do not think he elaborated on that but as I reeall his 
testimony, it was directed, some particulars at least, to his contention 
that the elimination of these regulations amounted to a violation of law. 











QAO CERTAIN ACTIVITIES REGARDING POWER 


Mr. Lanican. Could I make a remark on that? I think his con- 
tention was that the regulation, as it did exist, carried out the duties 
of the Secretary in marketing Federal power. And, by eliminating 
the regulation, the Secretary was less able to carry out those duties. 
I do not a he contended that this change violated a specific law. 

Mr. Jonas. I do not think he used the word “violate.” He said it 
was a “departure” from existing law. 

Mr. Cuuporr. We can find that in the record. 

Mr. Moss. Mr. Chairman, as I understand the testimony of oe 
Davidson, his contention was that in changing the regulations, it w 
made more difficult for the Secretary to carry ‘out obligations Sxposed 
by other acts of Congress relative to wheeling power. That is one 
example, the responsibilities of the Secretary ‘that are imposed by a 
whole series of Federal acts at Bonneville and, I guess, the Central 
Valley project and any number of others where he is required to get 
the power to oy distribution centers. 

However, I do not think anyone at any time has charged that there 
has been a violation. And, as I understand it, the purpose of the 
hearing is a question more or less of the wisdom and of the protection 
of the interests of the United States by the change of these regulations. 

Mr. Jonas. I have Mr. Davidson’s statement before me and he uses 
the language, and I quote: 

Departures from law. 


So, he certainly left the impression that he felt that in changing 
these regulations, the Secretary had departed from law. 

Mr. Cuuporr. That was his opinion. 

Mr. Jonas. That is right. 

Mr. Cuvporr. Allright. Will you continue, Mr. Lanigan ? 

Mr. Lantcan. I would like to get the last question. 

Mr. Horrman. Before you get to that, then, as I understand it, you 
and I agree th=t the purpose of the hearing is to ascertain whether 
or not the change in policy should be made in order to protect the 
public? 

Mr. Moss. That is my understanding of it; the wisdom of the 
change. 

Mr. Horrman. That is the real purpose and only purpose that we 
have. 

Mr. Lanican. I think we were at the point where we were dis- 
cussing whether this was a matter of administrative judgment, and 
not law. 

Mr. Davis. That is right. 

Mr. Lanican. Now in connection with the El Paso Natural Gas Co. 
case, that case did not get appealed to the Supreme Court. Is that 
correct ? 

Mr. Davis. That one was not taken up; that is right. 

Mr. Lantcan. I see. Will you explain why that case was not ap- 
pealed to the Supreme Court ? 

Mr. Davis. I am sorry, but I cannot do that. It was not my law- 
suit— 

Mr. Lanican. Well, let’s see, the Court decision was dated March 
26,1953. Were you Solicitor at that time ? 

Mr. Davis. I was Solicitor of the Interior Department: ves. 
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Mr. Lanigan. And this was a case involving the Secretary of the 
Interior; was it not? Iam speaking of the E] Paso Natural Gas Co. 
case. So, when this decision was rendered and sent to the Interior 
Department, there must have been a decision made / 

Mr. Davis. Since you were there, you ought to know. 

Mr. Lanican. There must have been a decision made as to whether 
or not an appeal should be taken ¢ 

Mr. Davis. The Justice Department determines the matter of 
whether appeals will be taken, as you well know. 

Mr. Lanican. Did the Interior Department make any recommen- 
dations 4 

Mr. Davis. I do not know that we did. 

Mr. Lanican. Could you check that and supply the information 
by letter ? 

Mr. Davis. I will be glad to. 

Mr. Jonas. May I interrupt right there and ask a question ? 

Mr. Lanigan. Yes. 

Mr. Jonas. Are you speaking now of the gas case? 

Mr. Lanican. Yes. 

Mr. Jonas. The E] Paso Natural Gas case, which was decided by 
two courts; first, the district court and then the Circuit Court of Ap- 
peals of the District of Columbia ? 

Mr. Lanican. Yes. 

Mr. Jonas. The effect of the decision was to strike out, strike down, 
certain regulations that had been promulgated by the Secretary of 
the Interior dealing with rights-of-way for gas lines, gas pipelines? 

Mr. Lanican. Yes. 

Mr. Davis. That is right. 

Mr. Horrman. Now the question is as to why the Department did 
not appeal it; isn’t it? 

Mr. Lantean. That is right. Now, are you aware of the case of 
the Jdaho Power Company v. Chapman, decided in the District Court 
for the District of Columbia? 

Mr. Davis. I do not know whether or not I am. Is it a reported 
case ? 

Mr. Lanican. No; it is not a reported case. There was a decision 
rendered on that in 1952. 

Mr. Davis. By whom? 

Mr. Lanican. By Judge Bastian. 

Mr. Davis. Single Judge ? 

Mr. Lanitean. Yes. And, I believe, it was cited in Mr. Geissinger’s 
memorandum to you. But, anyway, you have not— 

Mr. Davis. I have not studied it at great length. In preparation 
for coming up here, I had seen references. I read that statement 
which, apparently, you have before you, the findings of fact and 
conclusions of law. The copy I have was not even signed, but if you 
tell me that Judge Bastian signed it, well I suppose he did. 

Mr. LantGan. This is signed. This is just a copy. 

Mr. Horrman. May I ask for my own information. Is he one of the 
judges who was referred to here the other d: ay over in the argument 
on the floor as to having jurisdiction similar to that of the justice of 
the peace in the country? 
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Mr. Cuvporr. No. That was the argument on the race for mu- 
nicipal court judges. Judge Bastian is a district-court judge. 

Mr. Davis. Judge Bastian was a member of the District Bench for 
the District of Columbia and recently was elevated to the circuit 
court of appeals. 

Mr. Horrman. I recall when what you call a justice of the peace 
of Michigan was elevated to the ¢ ‘hief Justice of the United States 
Supreme Court. 

Mr. Davis. I would say to you, Mr. Lanigan, that I have read once, 
rather hurriedly, the document that you have before you. 

Mr. Lanican. You are aware then that Judge Bastian found in his 
findings of fact that the Secretary did have power to impose the par- 
ticular regulation ? 

Mr. Davis. I am aware that is what he said. I am also aware, and 
I am a little surprised that he said it, in view of the fact that he also 
said that no justiciable controversy is presented in that no occasion 
has arisen for application or enfore ‘ement of the regulation challenged 
by the plaintiff. I confess and, incidentally, I have a very high regard 
for Judge Bastian, but I was puzzled th: at after finding no justifiable 
issue was presented to the court, he then made findings of fact. 

Mr. Jonas. Mr. Chairman, before you leave that, may I interject a 
sentence? I do not understand that Judge Bastian so ruled. I think 
all he said was that, “the regulations in question are authorized”——~ 

Mr. Davis. That is right. 

Mr. Jonas. “To be issued.” He did not approve the regulations or 
say that they were proper or pass any judgment whatever on the regu- 
lations, but ‘merely said that it was within the jurisdiction of the Sec- 
retary of the Interior to issue the regulations. 

Mr. Davis. I think that is entirely right. 

Mr. Cuvuporr. If they were improper, I am sure he would have said 
it was improper— 

Mr. Jonas. He did not go into the question of whether they were 
necessary or proper; he just merely held, as I read the cone lusions of 
law, that he closed his opinion with, that the regulations were author- 
ized by law and, therefore, were valid. 

Mr. Cuvuporr. If they were unauthorized regulations, they would 
have declared them invalid. 

Mr. Lanican. Could T read a couple of his findings, and then we 
can close this. Isthat all right? 

Mr. Cuvporr. Surely. 

Mr. Lanican. In finding No. 17—now, the whole thing is in the 
record, and I am just picking out parts of it—he found this: 

The joint use of power-transmission lines by different private or by private 
companies in governmental agencies, is a well-established practice in the industry. 
The use of a transmission line through the medium of a wheeling arrangement is 


not injurious to the line nor does it interfere with the use thereof by the owning 
company. 


Mr. Davis. May I interject to say that nobody disputes that, least 
of all me. 

Mr. Lanican. Then he held also in finding No. 19 that the require- 
ment of wheeling on the line in question on this controversy would not 
injuriously affect the line. Hesaid: 
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The transmission line which plaintiff, Idaho Power Co., has constructed from 
Huntington to Baker, Colo., would not be injuriously affected by exercise of the 
wheeling arrangement for the transmission of Government power referred to in 
the Secretary’s regulations. 


Then, in finding No. 20, he held: 


The regulations promulgated by the defendant, relative to the issuance of elec- 
trie transmission line rights-of-way crossed public lands 


Then he cites the old section numbers, which I will not repeat 
are reasonable and are not arbitrary and capricious. 


And in his conclusion of law he decided that they were authorized 
by law and valid. 

“Mr. Horrman. Then, isn’t all the rest of what he said immaterial # 
It is just his observation. 

Mr. Laniean. I would not want to comment on the extent of the 
court decision. That would be for another court to decide, if this 
case were cited 

Mr. Horrman. All he decided was that the regulation was valid and 
that the Secretary had authority to make it, isn’t that right? And all 
the rest of it is gratuitous advice ¢ 

Mr. Laniean. In order to make a conclusion of law, he has to have 
certain findings of fact upon which to base that conclusion. 

Mr. Horrman. If I understood the witness, he said it was not any 
issue for him to decide. Isn’t that what you said Mr. Davis 

Mr. Davis. I said the court itself said he did not have any juris- 
diction because there was not any issue before the court. I was a 
little puzzled why he made all these gratuitous comments when he 
already found there was no justiciable issue. 

However, may I interject to point out this to you that, assuming 
everything you have read, most of which I agree with, that we still, 
in any one of these cases that you pick out, whether it is a Federal 
Power Commission or whether it is the Secretary of the Interior, 
no matter what, whenever you get to an individual case, as Judge 
Bastian had before him there, it may very well be that the regulation 
did not embarrass anybody, it could be put into effeet and not harm 
anything. There may be cases that way. It is just as I have said in 
the statement, that every one of these situations needs individual 
analysis of the engineering and operating facts, and you cannot gen- 
eralize about them. That is the weakness of regulations, that they 
undertake to generalize and say, “this is it” without the preliminary 
studies that ought to be made of every one of them. 

Mr. Lanican. Then a person could go to court in an individual 
case if he were injuriously affected? Is that correct, individual cases 
could be taken to court to get. a court judgment on them ? 

Mr. Davis. I have thought that cases could arise under that section 
under which any court could say it was an unreasonable requirement. 
However, I am speculating; I think that could happen. 

_ Mr. Lanican. We have certain documents which have been put 
into evidence and have been referred to in the previous testimony. | 
believe you have copies of them, but if not, I will hand you them. 
The first one is something that has been referred to as the “anonymous 
document,” by, I believe Mr. Geissinger and possibly myself, which 
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he testified he found on his desk one day and started working on it. 
He said there might have been a transmittal slip or not. € ‘ould you 
explain how that document came into the possession of the Department 
of the Interior ? 

Mr. Davis. Yes. I put it on Mr. Geissinger’s desk, or had one of 
the girls do it. I do not know whether I did it personally or not. 

Mr. Lanican. I see. He stated later that Mr. Herman Kruse, of 
Pacific Gas & Electric Co., told him that it had been presented by the 
Pacific Gas & Electric Co. Do you know to whom it was presented ? 

Mr. Davis. Yes, it was presented to me. 

Mr. Lanigan. Do you recall who gave it to you ! 

Mr. Davis. Yes. I recall who gave it to me, and I recall the cir- 
cumstances in general of exactly what happened. 

Mr. Lanican. Could you tell us, please ¢ 

Mr. Davis. Yes. You are aware, because you have been through it 
at these hearings, that in 1948 and 1949 the Department held some 
rather elaborate hearings on the prospective promulgation of these 
regulations. You are also probably aware that prior to that time for 

long period of years there were no such regulations, which is an 
interesting commentary in itself. 

However, at any rate, they were put out and there were elaborate 
hearings held at that time at which were represented most of the 
companies doing business in the Western States, that is, in the public- 
land States. You have in your own record, I am sure, those hearings 
which show the appearances of some 10 or 15 electric companies and 
their various counsel in connection with those hearings. 

So, when the El Paso Natural Gas case came down, I took a look 
at the regulations in the gas case and took a look at what the court 
said and so, obviously, turned on over and went into the question of 
other rights-of-way on public land and all of the other lands which 
are there. At that time, after I had gone — that thing (the 
transcript of hearings) and looked it over I did not read it over. 
I knew pretty well, I thought, what was in there anyhow and what 
was in there, incidentally, is more or less what I have said in this 
statement. I asked Herman Kruse, whom I had known for a long 
time, if he would get me a statement of the present views of the people 
who had appeared at that hearing. Mr. Kruse did that, and I think 
this is the document that he gave to me. 

Incidentally, since that time I have been informed it was not actually 
prepared by the P. G. & E. at all. It was actually prepared by counsel 
of some of the other companies who had been acting, of course, jointly 
in connection with those 1948 hearings. The same counsel—I do not 
know even who they were, but the counsel of some of the companies 
put this memorandum together. Kruse gave it to me, and I gave it 
to Mr. Geissinger. 

I have an idea it probably had a little slip on which I said, “Jim, 
take a look at this,” about the kind I used to send down and around 
the Department, and that probably got rubbed off somewhere along 
the line. However, that is how the document came about. 

Mr. Lanican. So, Herman Kruse gave it to you? 

Mr. Davis. That is right, that is my best recollection of it. 

Mr. Lantaan. Now you said you had known him for a long time 
Could you tell us how long you have known Mr. Kruse? 
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Mr. Davis. I would be very glad to. When I was counsel of the 
companies in Nebraska about 1900—oh, the late thirties, I suppose, 
Herman Kruse was an employee of a company doing business in 
McCook, Gothenburg, and 2 or 3 towns in western Nebraska. He 
was not president of the company at that time, he was one of the 
executives. I knew him then. 

Later on that company, including various others, were purchased 
by public power agencies, and I was continued on as general counsel 
of these public power agencies. Kruse continued on there, so I knew 
him there. 

So, of course, I have known him for pretty close to 20 years, I would 
expect, 15 or 20 years at least. 

Now, so far as his connections with the Interior Department, you 
should know, I assume, Mr. Lanigan, because you were there, Mr. 
Kruse has been representing the Pacific Gas & Electric Co. in dealings 
with the Interior Department — the last 10 or 15 years, at least. 
And I think you could make clear at this point that the Department 
of the Interior has—well, I do me Tike to say dozens, although I think 
that would be probably accurate—it certainly has many, many, many 
contracts with the Pacific Gas & Electric Co. with reference to the 
whole California situation. Pacific Gas & Electric Co. supplies a 
lot of the firming-up power for the Central Valley project. 

As you probably know, Pacific Gas & Electric carries power back 
and forth between Government installations out there. It has a 
contract by which it is taking off the peak loads of some of the Govern- 
ment and military installations there, so it has a great lot of trans- 
actions and business with the Interior Department. It has had those 
for many, many years, long before the present administration was 
here and long before I was here. 

So, there are constant conferences going on with the Pacifie Gas & 
Electric Co. with reference to the development of the Central Valley 
project. 

Of course, I knew Mr. Kruse, and I said to him, as I have told you, 
“T wish you would get for me the views of the companies as to their 
present thinking about these regulations,” because I had made up my 
mind that they were due for overhaul. 

Mr. Laniean. At the time you got this regulation from Mr. Kruse, 
did you make a similar request of any of the REA’s preference cus- 
tomers or their representatives here in Washington? 

Mr. Davis. No, I do not know that I did. 

Mr. Lanican. Did you inform them anyway that you were consider- 
ing changing the regulations? 

Mr. Davis. I did not. And I did not because I do not know, Mr. 
Lanigan, of a single case in the public-land States with reference to the 
type of lines we are talking about here, where any of those agencies are 
using or seeking to use any of those lines at all. So far as I know, they 
have not been in the picture in any way in the type of line that we are 
talking about in these regul: ations. 


on 


Mr. Lanigan. You mean a line over 33 kilovolts? 

Mr. Davis. That is right. Now, it is a big country and there area 
lot of lines. I could be mistaken in that kind of a generalization, but 
by and large these lines have not been used for the transmission of 
power to REA districts. 
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Mr. Cuvuporr. So, it is your contention that REA’s are not affected in 
anyway by these changes In regulation ? 

Mr. Davis. That is right, Mr. Chairman, as far as I know they are 
not. 

Mr. Jonas. May I ask a question right at that point? 

Did you check the minutes of the c conference in 1949, which was con- 
ducted by Mr. White, in which he had in the office representatives of a 
number of private utility companies, listening to objections to these 
regulations? Were any ‘REA’s public power ‘Tepresent: tives present 
at that time? 

Mr. Davis. No; they were not. 

Mr. Jonas. The conference in 1949, conducted by Mr. White, was 
attended only by representatives of the Department and private utility 
compznies who had filed objections to the regulations ¢ 

Mr. Davis. That is right. 

Mr. Horrman. Was anybody else interested ? 

Mr. Davis. I do not think anyone was interested. 

Mr. Horrman. Had anyone even made a complaint ¢ 

Mr. Davis. No; nor have they yet, so far as I know. 

Mr. Horrman. Ordinarily, isn’t it your experience, that if the REA 
has any objections, they are very vocal about it ¢ 

Mr. Davis. Well, J expect that is true. 

Mr. Horrman. I know they are with Congressmen. I do not know 
what they are with departments. 

Mr. Davis. Well, I think they are not lacking in spokesmen, let’s put 
it that way. 

Mr. LAnican. You were aware, of course, that the Department had 
felt it was necessary to use some sort of a lever to get wheeling agree- 
ments from time to time? 

Mr. Davis. No. On the contrary, the best information that I can 
get, or there is, is that there has not been trouble except in 1 or 2 
isolated instances—that Idaho Power case which you are ti alking about 
here so much is one of them—but that by and large there has been a 
spirit of complete cooperation. There are literally dozens and dozens 
of wheeling arrangements that have been made by the Department 
in connection with the building of these lines. They have all been 
voluntary, and my judgment would be that there has not been any 
friction about it or trouble about it. 

Now you get an isolated case, as this one you have talked about, and 
obviously there was disagreement and trouble over that one. 

Mr. Lanican. I notice in the recent appropriation hearings for the 
current fiscal year the Department asked for money to construct some 
transmission lines bringing power to the Minidoka project. When 
representi itives of the De ‘partment were questioned about why that 
appropriation request was put in, they st: ited that they put it in so as 
to have a bargaining item with the company, a priv: ate c ompany oper- 
ating in that area, Are you familiar with that appropriation 

Mr. Davis. I am not familiar with appropriahion request, and I 
am not familiar with the background of that situation. 

Mr. Lanigan. In the interim report on the monopoly in the power 
industry which was published in the last Congress, on page 100, there 
is a discussion of the attempt of the Hill County Electric Cooperative 
in Montana to get power. And, according to this testimony, the 
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Montana Power Co. refused pointblack to wheel Bureau of Reclama- 
tion power and, consequently, the Department had to ask for an appro- 
priation to build a transmission line from Havre to Shelby, Mont. 

But, immediately after that, the company agreed to wheel Federal 
power. Are you aware of that instance that is referred to / 

Mr. Davis. No; I heard the gentlemen give the testimony from 
which you are paraphrasing. | should point out to you that I do not 
see it has much relation to public land, which I thought we were talk- 
ing about here. 

Mr. LAntcan. Well, let’s get to one even possibly farther removed. 
But, there are wheeling problems at the present time in Georgia and 
the Carolinas ? 

Mr. Davis. There are power wheeling problems all over the country. 
There have been, and there will be, of course. Everybody who wants 
to wheel some power wants to wheel it as cheap as they can, and any 
body who is going to wheel it wants to get as much as they can, and 
bargaining is in full swing. 

Mr. Cuuporr. Who are the users of this power where these problems 
have arisen, Mr. Davis? 

Mr. Davis. Everybody in the business. The priv: ate companies 
have their troubles about it. The ones, of course, that Mr. Lanigan is 
referring to in that record are, largely, REA districts, who are seeking 
to buy ae power. 

Mr. Cuvporr. Would not that seem to contradict your previous tes 
aoa that REA’s are not affected at all by these regulations ? 

Mr. Davis. No; I do not think so. We are talking about lines here 
on public land, and not upon the question of opening up a company 
for wheeling which may have nothing to do with public land at all, 
but is just a pure question of what policy the company wants to adopt, 
as to whether it will wheel power or not. 

Mr. Cuvporr. Isn't it true that if an REA needs power and a pri 
vate company refused to wheel power which originates at a hydroelec 
tric power station, a Government dam for instance, and they cannot 
get the private companies to wheel it, they have to construct special 
facilities for wheeling this power / 

Mr. Davis. That is right. 

Mr. Cuuporr. Otherwise they will not get it 

Mr. Davis. That is right. There is no doubt about that, but again, 
going back to the point, we are talking here about the utilization of 
public land. Now the thing that you are talking about can exist an) 
where, it can exist in Vi Irginis L, and it did for quite a while. 

Mr. Moss. I have a question that comes to mind on that point. If 
there was no interest on the part of the public agencies in these regu 
lations—I would assume it was your position that there were no in- 
stances where, in granting of the easement over public land, the line 
would be for the purpose of serving these agencies. They would not, 
therefore, have an interest in wheeling. But, if you were not faced 
with the problem, why would the utilities cove red by the regulations 
regard them as being so unreasonable, in the requirement that excess 

capacity be made available to the Government as necessary for the 
wheeling of Government-produced power ¢ 

Now, if you were not going to be faced with the problem of actually 
using the xcess capacity, where was the great problem, the great pres- 
sure for the change in the regulation ? 
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Mr. Davis. Well, the problem arises out of the thing that I have set 
out in this statement. The problem arises out of the fact that the 
regulations were atte mpting ‘to make, as I call it in the statement, a 
shotgun wedding | here when there was not adequate provision for the 
study that needed to be made. 

Mr. Moss. Why wasn t there ade quate provision for study § 

Mr. Davis. Well, because the regulations simply say that you shall 
agree to carry |‘ to the extent of your excess capacity 

Mir. Moss. Certified by the company 4 

Mr. Davis. Yes; but there are many things 

Mr. Moss. Isn’t it going to make some vi ry exhaustive stu y 
it certifies 1t has excess capa ity ¢ 

Mr. Davis. Of course, that would be a contention, as to whether the 
certificate was right or not. 

Mr. Moss. At that time it would be up to the Secretary to challenge 
the certification. 

Mr. Davis. That is right. Then you would be off into a squabbl 
again. 

Mr. Moss. That has not happened. 

Mr. Davis. No; that has not happened. And, as a matter of fact 
if I can find some of this stuff, you must remember in the first place 
that these regulations were not even promulgated until 1948, that some 
of the supposed duties ot a Se ecretary in this connection cited as to 
having arisen from laws that were passed long prior to that. So, if 
there was any vital ne essits fora recul: ation of that kind, I am sim 
prised that it was not promulgated long before 1948 because there was 
a period of 10 to 12 years there where the same duties of the Secretary 
existed as existed in 1948, yet nobody thought until 1948 it was neces 
sary to promulgate those regulations. 

Mr. Moss. Didn’t we have the case there, though, of a number of 
Government projects being completed and a greater amount of power 
being made os ible from Government projects ? 

Mr. Davis. I do not think so. The Tennessee Valley was long before 
that. Bonneville was long before that. Coulee was in operation before 
that. 

Mr. Moss. A lot of that power was committed under wartime con- 
tracts: was it not ? 

Mr. Davis. That is right. 

Mr. Moss. There was a changed situation that developed ? 

Mr. Davis. Somewhat, yes. 

Mr. Moss. Increasing “diffic ulty in getting Congress to approve 
transmission lines rather encouraged the use of wheeling agreements ? 

Mr. Davis. Yes. I thought you might be interested in this state- 
ment. We asked the Bureau of Reclamation as to the use which had 
been made of these regulations and I have here a memorandum from 
Mr. Nielsen, who is Acting Commissioner to Secretary Aandahl, which 
you might be interested in. It says: 

Stipulation on wheeling arrangements and interconnections to private utility 
transmission lines on rights-of-way across public lands. 

In response to your verbal request of June 7, 1955, we have contacted all 
regional offices of the Bureau of Reclamation and have been advised that there 
is no instance on record where the stipulation on wheeling arrangements and 
interconnections to private utility transmission lines on rights-of-way across 
public lands has been invoked. 
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Mr. Moss. But now, are there instances where agreements 

Mr. Horrman. He has not finished reading. 

Mr. Davis (reading) 

This stipulation is covered in the 1954 pocket supplement to Code of Federal 
Regulations, title 43, section 244.44, which was deleted and noted in the Feder 
Register dated December 23, 1954, page 9107. 

Sioned by “Er. G. Nielsen, Acting Commissioner.” 

Yes; the answer to your question, Mr. Moss, is that during that 
time. of course, there have been dozens of wheeling arrangements made. 

Mr. Moss. Involving lines across public domain 4 

Mr. Davis. I have no doubt about it. I could not have put my 
finger on them, but I have no doubt 

Mr. Cuvuporr. Could I interrupt at this point? The thing I cannot 
seem to understand about this, and I am a big-city boy from Phila 
delphia, is that if the problem did not exist, why was it necessary to 
have a conference in 1948 of 48 companies to change the regulation 
and then have Mr. Kruse vel together all the high priced counsel of 
all the utilities involved in this conference to chi ange these regulations 4 
If the re is ho prob le mm. W hy do you he ave toc hi inge t he reoul: at ions ? 

It appears to me that you are trying to create something that you 
should not have created because everybody was happy under the old 
regulations. 

Mr. Moss. I think there is a more fundamental issue here, too. 

Now if we had the wheeling arrangement entered into involving 
transmission lines across the public domains, across public land, 
isn’t it possible that the wheeling arrangements were entered into 
on satisfactory terms because of this other authority that the Secretary 
had to foree wheeling agreements if they could not be entered into 
voluntarily ¢ 

Mr. Cuuporr. I think definitely a correlated situation arose and 
this is just one phase of it. But I cannot—— 

Mr. Moss. I wonder how many satisfactory arrangements would 
have been entered mg had this power not existed by regulation ¢ 

Mr. Jonas. Maybe we ought to look into the question of whether 
any wheeling arrangements were made prior to the promulgation 
of it, prior to 1948. 

Mr. Moss. I know there were may of them entered into with a great 
deal of difficulty. I know in my part of the country, and I think that 
Mr. Davis will agree, we have had difficulty in getting satisfactory 
wheeling arrangements. ; | | 

Mr, Davis. Well, you have difficulty over bargaining, Mr. Moss, of 
course. Everybody on both sides wants to get 

Mr. Horrman. Wait a minute. everyone is talking at once, and | 
know the stenogr: apher is not getting it. 

Mr. Cuvporr. I don’t know, I think these stenographers are pretty 
cood. 

Mr. Horrman. I don’t know of any stenographer who can get two 
people talking at once. 

Mr. Cuuporr. I think, in view of what you have said, Mr. Jonas, 
we probably ought to get into the REA situation, and I think we 
will Does we are through, to find out exactly what their problems 

re with wheeling. 
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Maybe we ought to go out to some of these places in the Midwest 
and the West that have these problems and find out first-hand what 
the situation is, rather than bring the people to Washington. 

Mr. Moss. I think one of the important questions, though, is how 
many of the wheeling arrangements have been entered into because 
of the power of the Secretary to enforce them if they were not entered 
into voluntarily. 

It has been our experience, I think, that whenever we had just a 
little bit of reserve power available for pressuring, we got our wheeling 
agreements and they were better agreements than if we went in and 
ordered them. 

Mr. Horrman. Also, Mr. Chairman, how many companies are there, 
actually producing or wanting to transmit power, interested as dis- 
tinguished from the number of lawyers and those who hold theories 
and « go in of changes in the regulations ? 

Mr. Cuvporr. One thing we are sure of, we do have at least one 
company which had a wheeling arrangement problem, because they 
went so far as to take the case into court. 

Mr. Horrman. Is there one pending now ? 

Mr. Cirvporr. No, but there was one decided here: the Idaho Power 
ease, I think. They did not want any part of compelled wheeling and 
said the regulations were discriminatory and, therefore, went into 
court to try to have them established as such. 

Mr. Horrman. Is anybody now complaining in court because of the 
regulations ? 

Mr. Cuvporr. I do not know. 

Mr. Horrman. Does counsel know, or anybody here know ? 

Mr. Lanican. I do not know of any court case pending at the 
moment. 

Mr. Horrman. Do you know of anyone who is complaining of that 
change of meen ation except former employees or officers of the Interior 
Department, or someone who is interested in public power? 

Mr. Lanican. I do not think anyone who is not interested in power 
would have any point in complaining. 

Mr. Horrman. I thought everyone was getting along pretty well, 
from what I could hear. 

Mr. Lanican. I might say that we have another witness, as you 
know, from the REA, Mr. Ellis. 

Mr. Horrman. Yes, I know him. We all have many, many letters 
fromhim. He not only wants the electric power for electric lights and 
all that, he wants to manufacture the bulbs, set up the tele ‘phone poles, 
and creosote the ends. He wants the REA to go into all business. 

Mr. Cuuporr. We will hear from him tomorrow. Let’s not waste 
time discussing it. Will you continue, Mr. Lanigan ? 

Mr. Jonas. There is one point I would like to make before he goes 
to another subject. I would like to raise this question with Mr. Davis 
to see what his answer would be. 

Were there many leases and right-of-way grants made to public 
utilities prior to this regulation, from 1911 on down to 1948? 

Mr. Davis. Several hundred. 

Mr. Jonas. And in none of those cases did any such restriction ap- 
pear, is that true ? 

Mr. Davis. That is right. 
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Mr. Jonas. Well, now, with the promulgation of this regulation, 
wouldn’t it amount to an act, really—I do not want to use the word 


“discrimination” —but wouldn't it amount to putting the leases issued 


prior to that in a very preferred position with relationship to those 
granted with this restriction in it 4 

Mr. Davis. There is no doubt about that and, of course, if you will 
remember the record, that bothered my predecessor, Mastin White. 
considerably. Mr. White even wrote a letter, as I recall, to the Secre 
tary, and s said, “Wait a minute, you must protect all the people who 
have applications now pending; you cannot make this thing retroac- 
tive; you have got to make it prospective as to the future.” 

So, of course, obviously the people who had gotten under the wire 
before the regulation was promulgated were in a better shape than the 
people who had to face the new regulation. 

Mr. Jonas. That is all. 

Mr. LAnicGan. Now, relating to this matter of the problem arising 
rcently, I note in this finding of fact No. 7, which was issued in August 
of 1952, Judge Bastian stated : 


In recent years, various congressional committees have strongly urged the use 
of wheeling agreements in lieu of new construction. 


Have you made any study of the history of the actions of the con 
gressional committees in urging use of wheeling instead of new con 
struction ¢ 

Mr. Davis. I have not made any study of it, but it is so well known 
I suppose it is a matter of general public acukien that all the 
Congresses in recent years, both political parties, have made recom 
mendations that where it was possible to avoid duplicating construc 
tion, you work out a deal and avoid duplication, which obviously is in 
the pub he interest since it avoids doubling up of the yp ease a 

Mr. Lanicgan. So that attitude of Congress would be at least a 
partial explanation for the promulgation of the regulation 244.44 (d) : 
is that correct / 

Mr. Davis. Well, it might be. I would not be so sure that this 
congressional position was ti aken as early as 1948. 1 think most of 
it you will find is in the last 3 or 4 sessions. 

Mr. Lanican. Now, isn’t it true that the duty of the Secretary 

Mr. Moss. Right at that point, I think that on that there has been a 
tendency in Congress before 1948 to encourage wheeling arrangements. 
I think we have experienced this in my part of the « country. I do 
not think it has just been the recent Congresses, and I think that it 
did bring about some desire on the part of the Secretary to strengthen 
his hand in carrying out the clear duties imposed upon him by vari 
ous acts creating projects that produced power, I do not think it is 
just the very recent Congresses 
_ Mr. Davis. If I can correct myself, I did not mean to imply that 
it was only recently. Isay, thee mphasis has gotten into the committee 
reports in the last 2 or 8 sessions, m which they have said in so m: ny 
words, “Work out something here that will save this investment. 
But the policy is of long standing, I agree with you. 

Mr. Horrman. Mr. Chairman, how much longer will it take here 
with Mr. Davis? 
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Mr. Cuuporr. I just asked counsel. How long do you think? 

Mr. Laniean. I think another half-hour. 

Mr. Cuvuporr. Can you do it in 20 minutes / 

Mr. Lanican. I will try. The trouble is, every time I ask 1 ques- 
tion, there are 5 or 6 questions asked. 

Mr. Cuuporr. The members of this subcommittee will agree not 
to interrupt you until you are finished, if you can do it in 20 minutes. 

Mr. Horrman. That is right. If we can find out what he is trying 
to get at, other than criticism of the Secretary. That we can assume; 
we do not need any amount of evidence on that. 

Mr. Jonas. Lagree. Let him have 20 minutes without interruption. 

Mr. Horrman. You have my proxy here, and you have Mr. Knox’s. 
We are leaving our proxies here. 

Mr. Jonas. I “ not think we are going to take any vote. 

Mr. Horrman. I did not know but that we should have a motion 
to adjourn. I did not want to do anything to require Mr. Davis to 
come back again. 

Mr. Cuuporr. Now, if we do not interrupt counsel for 20 minutes, 
I think he can get through. 

Mr. Moss. I would like to be excused for about 5 minutes if we 
are going to stay another 20, 

Mr. Cuuporr. Go ahead. 

Mr. Lanicgan. Now, after this document was handed you by Mr. 
Kruse, and was then given by you to Mr. Geissinger, could you tell us 
who in the Department, and outside the Department, was consulted 
on the proposed changes in the regulation? That is, after you handed 
it to Mr. Geissinger / 

Mr. Davis. Of course, this took place over a period of several 
months, and a lot of people were talked to about this thing from time 
to time. I suppose I talked to about half a dozen of the lawyers on 
the staff of the Interior Department. I certainly went over the 
thing with Mr. William Burke, who was Acting Deputy Solicitor at 
the time and, of course, I talked to Geissinger about it. I would 
suspect that I talked with Parriott about it and several people. Of 
course, I obviously talked with Mr. Tudor about it. As you know, 
he signed the order. You have the transmittal letter. But, in addi- 
tion to the transmittal letter, of course, I discussed it with him. Mr. 
Tudor, as you know, is a very outstanding engineer from the west 
coast, a little familiar with this thing himself. 

Mr. Lantean. Did you talk to the Administrator of the Bonneville 
Power Administration about it ? 

Mr. Davis. I do not know that I did. 

Mr. Laniegan. Did you talk to Mr. Douglas Wright, the Director 
of the Southwest Power Administration, about it ? 

Mr. Davis. I do not know that I did. 

Mr. Lanican. Did you talk to the Commissioner of Reclamation 
about it ? 

Mr. Davis. I do not know that I did. 

Mr. Lanican. Did you talk to any of the chief counsels or general 
counsels for those agencies about it ? 

Mr. Davis. I would not be surprised, and I may have talked to sev- 
eral of those various people. I just simply do not recall the exact 
occasions. But, this problem has been kicked around in the industry 
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off and on for several years. As I pointed out in this statement, there 
is nothing new or unique about the problem. The question boils down 
to one of whether or not, as a matter of administrative discretion, the 
Secretary should use the power to grant rights-of-way as a club to 
extend over the heads of people who want those rights-of-way clear 
up to the extent of more or less even determining the rates they should 
charge and all that sort of thing. In other words, as a matter of good 
administration, as a matter of sound law, is it right to take hold of a 
thing like a lease and incorporate into it complete regulatory machin- 
ery? That is what is involved. 

Mr. Lanican. Then I take it from what you say there, in your 
mind you are pretty well made up on the subject, so you felt there 
was not any need to consult with these various people‘ 

Mr. Davis. I would go far enough to say that because of the ex- 
periences that I have had with it, and the conversations and, as a 
matter of fact, Mr. Lanigan, again I could not give you names, dates, 
and places, but I think I have discussed this thing with the public 
agencies in Nebraska, and I know we have discussed it from time to 
time because we have been confronted with it, don’t you see? And 
so, to say there that at 10 o'clock I talked to John Jones, I cannot do 
that. 

Mr. LaniGan. Can you say positively, between the time you received 
this document and the time it was published, you did speak to repre- 
sentatives of the power agency in Nebraska ? 

Mr. Davis. No, I would not even go that far. It might have been 
before I received it. 

Mr. Horrman. May I ask one question even if it takes all the rest 
of the afternoon ¢ 

Mr. Crvuporr. Mr. Hoffman, I have to rule you out of order. 

Mr. Horrman. How can you rule me out of order on a question ? 
I want to know if there is any reason why you should not have talked 
to any of the gentlemen named by counsel. 

Mr. Cuvporr. Don't answer that question. 

Mr. Horrman. You answer it if you want to. 

Mr. Cuvuporr. [I want to say this, then, Mr. Hoffman 

Mr. Horrman. I want to move we adjourn, and I will cast a few 
proxies. 

Mr. Cuvuporr. Allright. Did vou move for adjournment ? 

Mr. Horrman. That is right. 

Mr. Cuvuporr. It has been moved that we have an adjournment. 
Do we have a second / 

Mr. Horrman. Yes. I will second it on behalf of Mr. Knox and I 
have his proxy here. 

Mr. Cuvuporr. It has been moved and seconded. Those in favor 
say aye. 

Mr. Horrman. I will vote for it, and I will vote Mr. Knox’s proxy. 

Mr. Cuvuporr. We will adjourn until tomorrow morning at 10 
o'clock. 


(Whereupon at 12: 15 p.m. the subcommittee adjourned. ) 
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CERTAIN ACTIVITIES REGARDING POWER, 
DEPARTMENT OF THE INTERIOR 


(Changes in Power Line Regulations) 


THURSDAY, JULY 7, 1955 


House or REPRESENTATIVES, 
SUBCOMMITTEE ON Pusiic WorKs AND RESOURCES 
OF THE COMMITTEE OF GOVERNMENT OPERATIONS, 
Washington, D.C. 

The subcommittee met, pursuant to recess, at 10 a. m., in room 1501, 
New House Office Building, Representative Robert E. Jones presid 
ing. 

Members present: Representative Jones (presiding), Chudoff 
(chairman of the subcommittee), Dawson (chairman of the full com 
mittee), Mollohan, Hoffman, Knox, Jonas, and Minshall. 

Also present: James A. Lanigan, subcommittee counsel. 

Mr. Jones. The subcommittee will come to order. 

Mr. Davis. 


FURTHER STATEMENT OF HON. CLARENCE A. DAVIS, UNDER 
SECRETARY, DEPARTMENT OF THE INTERIOR 


Mr. Jones. The Chair understands, Mr. Davis, that on yesterday 
you had completed your statement, and as 1 understand it, the com- 
mittee had agreed to the examination by the counsel of the various 
points that he wanted to bring forth this morning. 

Mr. Davis. Yes, sir. 

Mr. Jones. I want to apologize to the committee that I must leave 
because I must go to the executive session of the Committee on Public 
Works that has the road bill up. 

Mr. Mollohan, would you mind coming forward ? 

Mr. Mottonan. Yes, sir. 

Mr. Jones. Thank you. 

Mr. Motionan (presiding). Mr. Lanigan, will you proceed, please. 

Mr. Lanicgan. Yesterday you stated that after the El] Paso Natural 
Gas Co. decision had been rendered, you asked Mr. Herman Kruse, 
who was the representative of the Pacific Gas & Electrie Co., if he 
could get the suggestions of the power company on the change in the 
regulations, and that he brought back a document which he gave to 
you and he gave to Mr. Geissinger, and then you said you had learned 
later that the document had not been drafted by the Pacific Gas & 
Electric Co. but by the attorneys for some other utilities. 

Do you know who drafted that document ? 

Mr. Davis. No, I don’t, Mr. Lanigan. 
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After this thing came up, I inquired of Mr. Kruse who drafted it, 
and I was informed that it was the same group who appeared jointly 
in 1948-49 on this matter, which would be, as you know, 8 or 10 of the 
companies, and I don’t know which of the legal group were the 
authors. 

Mr. Lanican. Do you recall the members of that group who ap- 
peared in 1949% Ihave the transcript here. Maybe that will—— 

Mr. Davis. I do not, Mr. Lanigan. You have the transcript. If I 
answer your question, ‘all I will do is read it. So— 

Mr. Lanican. I will read the names of the members of the group 
and then you can get on. 

The group who appeared in 1949 as shown by the transcript of the 
hearings, in addition to the interior Department representatives, were: 
| ‘Leighton, of Leighton & Gamble, Washington, D. C.; C. C. 
Ernst and H. H. Hammack, of the California Electric Power Co., 
Riverside, Calif,; Paul Sloane, counsel for the Pacific Gas & Electric 
Co.; _— C. Hauck, appearing on behalf of the Montana Power Co. 
Charles J. Kelly, appearing on behalf of the Public Service Co. of 
Colorado, Denver, Colo.; Alan G. Paine, appearing on behalf of the 
W ashington W ater Power Co., of Spokane, Wash.; Charles L. Ovard, 
appearing on behalf of the Utah Power & Electric Co., Salt Lake City, 
Utah; H. W. Sturgis, Jr., appearing on behalf of the Southern Cali- 
fornia Edison Co., Los Angeles, Calif.; and Kinsey M. Robinson, 
president of the W: ashington Water Power Co., of Spokane. 

You do not know which of those actually did the drafting / 

Mr. Davis. No, I do not, Mr. Lanigan. That was the group that 
was called together by Mastin White, my predecessor. I assume that 
conference was held. I know nothing more about it than you do, 
which is the transcript from the previous administration. 

Mr. Lanican. I see. Now, between the time that you received the 
document from Mr. Kruse, and the time that it was adopted and 
published in the Federal Register, did you consult any of the repre- 
sentatives of the REA cooperatives or the other public bodies which 
have preference right to Federal power concerning changes ? 

Mr. Davis. You asked me that question yesterday, and I said “No.’ 

Mr. LaniGan. I was not sure. I wanted to check that. 

Mr. Davis. And I said “No.” 

Mr. Lanican. Allright. After the regulations were issued or at the 
time the regulations were issued, was any press release issued to the 
public explaining the change in the regulations or announcing it? 

Mr. Davis. I don’t know whether there was or not. I have been 
informed since, since you had raised the point here a month ago, that 
there was not. 

Of course, so far as the handling of press releases in the Department, 
as a matter of our information in the Department, there are all kinds 
of press releases issued up there that I never see or know about, and 
vice versa. But I have been informed that there was not a press release 
issued. 

Mr. Lanican. Did you send the regulations to the Information 
Department so that they could decide whether or not to issue a press 
release ? 

Mr. Davis. Well, they would pass through the Information Depart- 
ment the same as everything else does. Any formal document like that 
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to everyone else. 

Mr. Lanican. Do you know the procedure by which press releases 
are usually prepared in the Department ? 

Mr. Davis. Not in any detail, no. 

Mr. Laniean. Do you know this: whether they are prepared in the 
Information Department in the first instance or by the office that 
prepares the change in the regulations ? 

Mr. Davis. I don’t know, except that my personal observation is 
that the vast majority of the ones that deal with things I have had to 
do with have been prepared in the Information Department. I know 
of hardly any cases where I personally have intiated one. 

Mr. Lanigan. Can you tell us who in the Department approved the 
regulations—I do not mean made the final signature—that was Mr. 
Tudor—but who reviewed them along the way? 

Mr. Jonas. Pardon me, Mr. Lanigan. Before you leave the press 
releases, is it all right for me to ask a question / 

Mr. Motionan. Go right ahead. 

Mr. Laniean. As far as I am concerned. 

Mr. Jonas. When you go from one point to another, we never get 
back to the original point, and I do have a question on this press release 
matter. 

Mr. Motionan. Go ahead, Mr. Jonas. 

Mr. Jonas. At the time these regulations were changed, you were 
the Solicitor in the Department? 

Mr. Davis. That is right. 

Mr. Jonas. Now, at that time in the Solicitor’s Office, were there 
any officials who were in the Department at the time the original 
regulations were issued in 1948 and then changed in 1949 by Mr. 
White? 

Mr. Davis. Oh, yes, there were many of them. 

Mr. Jonas. Were there the lawyers in the Solicitor’s Office ? 

Mr. Davis. I mean, there were many lawyers in the Solicitor’s 
Office that were there and have been there for many years. There 
still are. 

Mr. Jonas. Did anybody suggest to you the advisability of issuing 
a press release on this change of regulations, or was the subject dis- 
cussed or raised with you by anybody : 

Mr. Davis. No. The subject was not discussed or raised at all. 

As a matter of fact, the previous regulations, as I recall, Mr. Lani- 
gan—and you would know—you have been over the records down 
there more than I have—but the previous regulations I don’t think 
were given any more publicity than these were. I think that the view 
of Mr. White, my predecessor, and mine, both, were that this was a 
relatively narrow field. At least, it was treated that way by Mr. 
White, as it was by me. There is no record that Mr. White or the 
REA or any of the power agencies did that sort of thing that you 
are asking me about, any more than I did. 

It is a question of what ought to be in some leases which a very 
limited number of people are asking to use. And Mr. White I thought 
did the logical thing when he called in this group that you have men- 
tioned, because they were the people primarily concerned. I fol- 
lowed pretty much the same pattern that he followed in the thing. 
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Mr. Jonas. Then there was no suggestion made to you by anybody 
that this was the sort of thing that would be appropriate to issue a 
general press release about / 

Mr. Davis. No, there was not, of course. 

Mr. Jonas. Thank you. ; 

Mr. Lanican. I would just like to follow Mr. Jonas’ question with 
with one. He mentioned officials that had been in the Department 
under the previous administration. Did any of the officials who had : 
been in the Department in the previous administration work on this : 
change in the regulations ¢ ‘ 

Mr. Davis. I don’t know that any of them worked on it. However, . 
it was discussed by all of the people in the immediate vicinity of my i 
office there. : 

Mr. Lanigan. Could you name any particular former official who 
had been there in the former administration with whom this was 
discussed ¢ 

Mr. Davis. Well, as I told you yesterday, on some of these others, 
here is the Solicitor’s Office. Across the corridor and as a part of 
the same suite is the Deputy Solicitor and two or three special assist- 
ants right next door with Mr. Edelstein of the Real Estate Depart- 
ment, all of them right in there, and like any other office, there is a 
lot of interoftice visiting and conversation about everything that goes 
on. 

Mr. Jonas, Let me ask you a question. 

Mr. Davis. So I have no doubt in the world that these things were 
cliscussed we all of that group that were available. 

Mr. Jon Were these changes made at night after working hours 
or during the daytime as a regular, routine matter of business in the 
Department and in the Solicitor’s Office ? 

Mr. Davis. Well, of course, they were made just in the ordinary 
course of business, and the idea was kicked around for, as the record 
shows, 8 or 10 months, I guess, at least, and looked at by a lot of 
people, and there is nothing mysterious about it at all. 

Mr. Jonas. Was there any studied effort made to keep the changes 
a secret or to do it in a surreptitious manner 

Mr. Davis. No, of course not. 

Mr. Jonas. Or to keep the information from other members of the 
Department 

Mr. Davis. Of course not. 

Mr. Jonas. Or the Solicitor’s Office ? 

Mr. Davis. Of course not. 

Mr. Lanican. Can you say whether or not these changes were dis- 
cussed with Mr. Edelstein ¢ 

Mr. Davis. I would not say positively that they were, but I would 
be inclined to think that they were. I know that some of these deci- 
sions that we have been talking about were discussed extensively with 
Mr. Edelstein. 

Mr. Lanican. Now, at the time you met with Mr. Kruse and asked 
him to get the suggestions of the power companies, you knew, of course, 
that Mr. Kruse was with the Pacific Gas & Electric Co. ? 

Mr. Davis. Oh, yes; I knew that. 

Mr. Lanican. Did you know that the Department had had con 
siderable difficulty, as previous witnesses have testified, getting wheel- 
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ing agreements with the Pacifie Gas & Electric Co. in some areas in 
California? 

Mr. Davis. Well, as I told you vesterday, I suppose they have had 
lots of arguments about it and everybody will have in the future, 
as to what wheeling rights amount to and what capacities and that 
sort of thine. I have no doubt they have. But I think, as I also told 
you yesterday, there are dozens of those agreements with the Pacitic 
Gas & Eleetrie Co, involving all kinds of things: wheeling, supple- 
mental power, distribution of power, purchase of power, all that sort 
of thing, because the fact is that the Pacifie Gas & Electrie Co. is 
pretty largely interlaced with the Central Valley project, and has 
L een. All of those agreements were made long before I had anvthing 
to do with the Federal Government. 

Mr. Lantean. Did you know at that time that the Pacific Gas & 
Electric Co. had cases on appenl in the Solicitor’s Office involving their 
refusal to comply with certain of these regulations / 

Mr. Davis. Well, I knew they had cases on appeal in which they 
were objecting to the legality and the policy of some of the regula 
tions. There were several cases pending involving that question. 

(nd I am sure you will be interested to know that I have asked 
Mr. Hom, whom you will recognize because of your agi association 
with the Department as also a long-time member of the Solicitor’s 
stalf—I asked Mr. Hom to give me a little rundown on those cases. 
I am sure you will be interested to know that Mr. Hom reports to me 
that not one of those cases involved this wheeling clause about which 
we are having so much diseussion. 

The cases actually involved, Mr. esas as Mr. Hom reports to 
me, the question of ‘the st: ability of these easements. 

The thing that they were a etually easicin about was the provisions 
of that subsection (m), which left the right in the Secretary to order 
the companies to get these lines out of the road so that they did not 
interfere W ith future Federal projects. 

The principal argument ot these companies et all Stages was, “We 
want a definite easement for a definite period of time that will not 
and cannot be disturbed,” and that is the very thing that I refused 
to go along with and did not go along with, because you cannot 
stymie future Federal development by easements for a long time 
that cannot be changed. 

Mr. Lanican. Of course, the law only provides for easements for a 
limited period, 

Mr. Davis. Well, DO vears, but that Is long enough to do au oreat 
den] ot damage to Federal development, if vou want Federal dey elop 
ment. 

Mr. Lanican. In Mr. Geissinger’s memor: andum, he discusses one 
reculation which ] belie ve is the one vou mel tion ed 1 In your statement 
that was turned down, which involves a need for the Federal Gov- 
ernment to use the same Jand for its own projects, and he in that 
memorandum held that it would take an act of Congress—that is, the 
law would have to be changed—to give the company such permanency. 
Is that right 7 

Mr. Davis. That is right. 

Mr. Laniaan. So that e irticular change could not have been made 
Without an act of Congress ? 
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Mr. Davis. That is right. That is right, Mr. Lanigan. But let me 
give for the benefit of you and the committee the difference that there 
is in that regulation. 

The previous regulation simply said in substance that the easement 
was good until such time as the Secretary directed them to move, and 
they complained quite bitterly about the fact that that left all their 
property subject to pure administrative discretion. 

Now, nobody could go along—at least I could not—with the argu- 
ment they were m: king that they should have a permanent easement 
which could not be disturbed. So the medics ation which was made 
was merely that, while the Secretary had a right to order them to 
move, he would make an order that ‘would make them adjust to the 
situation so that their lines did not interfere with the Federal project 
but did not necessarily throw them clear off the property, which I 
thought was a reasonable regulation. I still think so. 

Mr. Lanican. We have adverted previously to a letter sent by Mr. 
Aandahl, who I believe was Assistant Secretary of the Dep: irtment of 
the Interior for Water and Power, to Congressman Cannon in con- 
nection with the second supplemental appropriation bill for 1955, at 
which time he made this statement. The whole letter has been put in 
the record, but I want to read this particular statement, in which he 
says: 


The present policy of the Department of the Interior takes the position that by 
the construction of multiple-purpose dams with federally constructed hydro 
plants in connection with them the Government can make a valuable contribution 
to the power capacity in the area. That contribution, however, should be the 
limit of Federal participation in meeting the power requirements of an area. 

That seems to say that the Federal Government does not take the 
responsibility for transmitting the power from the hydro plant to the 
load centers and to preference customers. 

Now, I wonder how you can explain that in the light of the require- 
ments of the Flood (¢ ‘ontrol Act and of the Bonneville Power Act that 
the Secretary is required to transmit power. 

Mr. Davis. Well, I can answer that very quickly, I think you are 
taking a sentence out of context and reading it to me, and it is obvi- 
ously only a partial explanation of the power policy. 

Now, you have, as you know, the announced policy. In the first 
place, nobody would even think of announcing policies that were con- 
trary to a Federal statute or that did not fully comply with a Federal 
statute. The announce edepolicy, which is implied here, except that he 
did not follow it through into the field of transmission, is that the 
Department will sponsor Federal transmission lines to load centers 
unless there are other lines available and wheeling arrangements can 
be made on a basis that is equally advantageous to the preference 
customers. 

Mr. Lanican. Of course, he does not mention preference customers 
there. 

Mr. Davis. Well, not in that letter. There are a lot of things he 
does not mention in a letter of that kind, Mr. Lanigan. 

Mr. Lanican. This particular action involved the transmittal of 
power and, of course, other phases through the purchase of power. 
But he seems to announce—in other words, you state now that you 
do have a policy of transmitting power? 
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Mr. Davis. And Mr. Aandahl has repeatedly so stated. 

Mr. Lanigan. And what is the criterion that you will follow in 
deciding whether or not to transmit power ¢ 

Mr. Davis. Just the criteria that I gave you. If you can make 
and this is all by direction of the Congress through the years and from 
both political parties, incidentally—if wheeling arrangements can be 
made which will result in delivering the power to ‘the preference 
customer as advantageously as it would be delivered by Federal con- 
struction, then we do not have Federal construction, which is nothing 
more than a statement of sound business principles, I would suppose. 

Mr. Lanigan. When you asked Mr. Kruse to get the ideas of the 
private power companies for you, you asked him to go out in your 
behalf and gather that information; is that correct ? 

Mr. Davis. No. I think that is a rather tricky statement. I did 
not ask him to go out on my behalf. He was on the other side of the 
table. Butinany lawsuit I say to opposing counsel, “Go find out what 
your client wants and come back and tell me.” That is all I was saying 
to Mr. Kruse. 

Mr. Lanigan. Do you recall exactly 
was the Pacific Gas & Electric Co. 
the other representatives, too; is that correct? 

Mr. Davis. No, that is not correct, either. 

These companies had been dealing i in this thing as a group. Mr. 
Kruse’s company was one of the group, and I said to him, “Get me 
down what the companies object to about these regulations. 

[ might tell you as a matter of fact that a lot of these records of 
the previous hearing, copies that we had—lI do not know where you 
have gotten the later copies—but the copy we had was very, very 
difficult to read. A lot of that testimony was about a seventh-grade 

carbon, and 5 or 6 years had elapsed. 

I wanted to find out what they were talking about as of 1953. 

Mr. Lanican. Now, yesterday 
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Mr. Davis. May I follow that a little further? 
Mr. LaniGan. Yes. 
Mr. Davis. Particularly I was interested—and I still am—in this 


administrative process. In other words, I have insisted long before 
I came into the Government that these administrative processes, these 
powers that are vested in administrative officials, ought to be brought 
into conformity with the Administrative Procedure Act, that action 
ought not be taken until after there hade been an opportunity for 
hearing and some opportunity to build a record. 

Now, on that section (m), you see, with reference to the Secretary’s 
arbitrar y right to simply order a line off Federal land, the only change 
that was actually made in that was that it was amended in such shape 
that while he can still order the lines off, he has at least got to hold a 
hearing and give the other fellow a chance to state his views. And that 
brings it within the general conception of the Administrative Proce- 
dure Act. 

Mr. Lanicgan. You do not contend that the Administrative Pro- 


cedure Act is specifically applicable to these actions concerning public 


land? 
Mr. Davis. No, 


Ido not. But I think the general philosophy back 


of the Administrative Procedure Act is a very sound philosophy. 
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Mr. Lanigan. You think the company should have the right to come 
in and express their views in a hearing under the Administrative 
Procedure Act before—— 

Mr. Davis. I think any American citizen before he is subject to 
secretarial action ought to have a right to be heard, no matter whether 
he isa power company or who he is. 

Mr. Knox. Mr. Chairman, may I interrupt for a moment. 

I have listened with a lot of interest to the comments about Mr. 
Kruse. Tis name has been brought into bisbec several times. There 
has been some objection to Mr. Kruse visiting the Interior Department. 
How long have vou been with the Department, Mr. Davis? 

Mr. Davis. Pardon me? 

Mr. Kwox. How long have you been with the Department ? 

Mr. Davis. Have I been ? 

Mir. Kwox. Yes. 

Mr. Davis. Since 1953 

Mr. Knox. 1953. Well, in your period of time, has it ever been 
the policy that the De seatiniish refused to give ap pointme nts to the 
citizens of the Nation relative to the question of power? 

Mr. Davis. No, of course not, sir. Obviously, we will talk to any- 
body who has any legitimate business with the Department. 

Mr. Knox. In other words, you do not distinguish, between people 
because of their particular line of endeavor ? 

Mr. Davis. Certainly not, | hope we have not votten to that point 
in this country. 

Mr. Kwox. I certainly hope not, either. But there had been some 
criticism of Mr. Kruse visiting the Department. of the Interior by other 

vitnesses who were here to testify, and I just wondered what your 
policy was now as the assistant to the Secretary. 

I certainly feel that every American citizen should have that right. 
I felt in fairness to the committee and also to you, Mr. Davis, that we 
should have it established that there is no discrimination between 
people who are interested in questions that the Interior Department 
has to do with. 

Mr. Laniean. Could I make this point ? 

Mr. Kwox. Yes. 

Mr. Lanican. I hope that nothing that I have said ean be construed 
to imply that I feel that Mr. Kruse or any other person has no right or 
should be prohibited from coming into the Department and discussing 
matters with the proper officials at the Department. 

Mr. Kwox. Mr. Lanigan, the reason why I brought it up 

Mr. LANIG iN. There was one question that came up, and that was 
regarding the right of Mr. Kruse to discuss particular cases with a 
subordinate of the Department, where the Department regulations 
stated that he could only do so with the approval of the Solicitor or 
one of the higher officials, and the attorney who had discussed these 
cases with Mr. Kruse stated that he had made no check to find out 
Whether Mr. Kruse had the permission of the higher Department 
official. 

Mr. Knox. Oh. no 

Mr. Lanican. That was the only time [ think there was any ques 
tion as to the propriety of a contact between Mr. Kruse and an indi- 
vidual. 
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Mr. Knox. Mr. Lanigan, the reason why I raised this question was 
that when we hada witiess before us here a few d: wVys ago, you objected 
to Mr. Kruse having rights within the Department, and you called 
him a lobbyist. 

Mr. Lanican. I do not recall ever calling him that. 

Mr. Knox. The record will show that you did. What I want to 
establish is this. A man in public relations certainly has a job to do, 
and if he has contacts with any Department relative to the interests 
that he is serving, he certainly should not be barred from the right 
to go in and speak with those who are in charge of that particular 
De spartme nt. That is one of the things I want to establish as far as 
this administration is concerned. And I certainly commend them 
for their forthright answers. 

There is no possibility of anyone being denied the right to come in as 
a citizen of the United States of America to discuss problems which are 
under the jurisdiction of the Interior Department. I surely hope that 
that apples to other Departments. 

Mr. Ly ANIGAN. To vet to that point, Mr. Geissinger a that 
after he had the as ‘signmen t of the re ‘oul: ations, he came in—or m: ivbe it 
was before—anyway, he met Mr. Kruse in your office a: you intro 
duced them, and then he stated that later—he did not give the date 
particuls arly Mr. Kruse came into his office to discuss certain cases 
which Mr. Ge issinger had on appeal, and at that same time he discussed 
these regulations. 

Now, first, could you tell us what the Depariment’s reg 
regarding representatives of appellants or ving —- matters 
being adjudicated in the Department, let us say, the Bureau of Land 
Management matters, or an appeal from the Bureau cad Land Manage 
ment, with the indiv uae handling the case ¢ 

Mr. Davis. Well, the rule, as I recall it, and with your long expe 
rience in Land Management you probably know it much better than 
I do, Mr. Lanigan, but the rule is, I believe, that outside communica 
tions should go through the Solicitor, the Deputy Solicitor or one 
of the Associate Solicitors. The purpose of that—I did not draw the 
regulations. It has been there for years, as you know. I assume 
the purpose of that, among other things—it probably has the purpose 
you he ave ih mind. 

You are thinking that these people ought not to come in and talk 
to subordinates and influence them, and all that sort of thing. But 
I would suspect that much of the purpose was to keep an orderly 
process going, because otherwise if you have people coming in from 
the outside talking to all the various echelons of that Department, 
you will never know who said what to them lost, and you would just 
get into astate of constant confusion. 

So the reoul: ition prov ides that the \ should oo} through the Solicitor, 
the Associate Solicitors, the 4, 5, or 6, or whatever there are, top group, 
or with their permission. 

Mr. LANIGAN. Now, if a representative of a party appears iM the 
office of a subordinate who is working on a particular case. would 
it not be incumbent upon the subordinate to ascertain whether this 
person who appeared had secured the prope! clearance ¢ 

Mr. Davis. I think there is no doubt of that. and I think that would 
be done. ] would hope so, anyhow. 
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Mr. Lanican. Of course, in that case Mr. Geissinger testified that 
no such inquiry was made, But do you recall whether Mr. Kruse ever 
came to you and told you that he wanted to discuss the cases on appeal 
which Mr. Geissinger was handling, with Mr. Geissinger ? 

Mr. Davis. As I recall, and I pointed out to you yesterday, this 
situation, when it came to a head, I asked Mr. Geissinger to take it over. 
It involved a pretty substantial and long assignment. He went into 
all these regulations. And when I introduced him to— 

Mr. Lanican. I asked you about the appeal cases 

Mr. Davis. I know. And when I introduced him to Mr. Kruse, I 
said to him, “Now, here is a man who has been through this thing 
through the years and is familiar with it.” I did _ sign any mem- 
orandum, if you wanted to get down to that. I did not sign any 
memorandum saying, “You are hereby authorized to talk to John 
Jones,” or anybody else. But there was not any question about my 
approval of it at all. 

Mr. Lanican. You mean it was tacit approval, or accepted ap- 
proval? 

Mr. Davis. a I think it was more than that, because after all, 
I talked to Mr. Geissinger very oa while he was working on 
these things. He worked on this for sar or more. I suppose I 
talked to him 20 times about various shinies of these regulations. I 
frequently talked to him about it, as I did to a lot of other people 
around the Department. So there was not anything secret or mys- 
terious. Rabody was going behind my back or anything of the kind. 

Mr. Lanican. You do not recall ever giving any formal permission 
to Mr. Kruse? 

Mr. Davis. I did not sign any formal authorizations, if that is what 
you mean. 

Mr. LantGan. Did he ever formally tell you that he wanted to talk 
to Mr. Geissinger about the appeal cases, and you told him- 

Mr. Davis. No. Mr. Geissinger told me repeatedly that he had 
asked for this or that, or would come in and say that, or he would come 
in and say that he had discussed these things with Mr. Kruse. There 
was nothing secret about it. 

Mr. Lanican. To get back to the Administrative Procedure Act, 
you endorsed the idea of allowing the party to come in for a hearing 
as the Administrative Procedure Act requires in other cases? That 
is, it does not require that in an Interior Department public-land case. 

Mr. Davis. I think that is right. 

Mr. Lanican. Now, the Administrative Procedure Act also has 
sections regarding rulemaking 

Mr. Davis. That is right. 

Mr. Lanican. Which require notice of proposed rulemaking and a 
public hearing so that everybedy interested’can come in and discuss 
the proposed rules: is that correct ? 

Mr. Davis. Yes, sir. 

Mr. Lanican. Now, if you follow the spirit of the Administrative 
Procedure Act, which gives everyone a chance to express his views. 
would you not hold a hearing on proposed regulations or give publi 
notice of proposed regulations? 

Mr. Davis. The general answer to that is, ves, you would, and, of 
course, we have done that in most of these matters, as we have consid 
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ered them of broad national concern. I might have done that in this 
case except for the fact that Mr. White had set the pattern when he 
promulgated these regulations in 1948. They were not published nor 
was there any comment asked for, and I followed the pattern that 
was established by the preceding administration. 

I am not too sure that both of us would not have been better off if 
we had published them, if you want my view of the legal philosophy 
of it. But neither of them did publish them and ask for comment. 

Mr. Lanigan. You do not know whether or not Mr. White or other 
Interior officials did discuss the regulations in 1949 with representa- 
tives of the public agnecies and REA’s ? 

Mr. Davis. I have no idea and no way of knowing. 

Mr. Lanigan. You know that there was a hearing held at which 
these power company representatives appeared? That appears in the 
record. 

Mr. Davis. That is what the record shows. 

Mr. Lanican. And that is all you know about what happened. In- 
cidentally, this transcript of the hearing was prepared by the repre- 
sentatives of the power companies? They paid for it; is that not 
correct ? 

Mr. Davis. I don’t know. 

Mr. Lanican. I think that was brought out in earlier testimony. 

Did you make any inquiry as to whe ther there had been discussions 
with the public agencies in 1949, or did you just take the record as it 
appeared in bl: ick and white? 

Mr. Davis. I do not recall whether TI did or not, Mr. Lanigan. There 
were a lot of details about this that I do not know. I may have talked 
to—— 

Mr. Lantaan. Now, yesterday I think we reached the point where 
we agreed that the matter of having or not having the wheeling stipu- 
lation was an administrative matter and not really a legal matter at 
all: is that not correct ? 

Mr. Davis. That is right. 

Mr. Lantean. In your memorandum of August 9 to the Secretary 
regarding this change in regulations, the following statement ap- 
peared, and I want to ask just what you meant by it: 

In general I think it is safe to say that many of these former regulations are 
beyond the legitimate power of the Secretary to issue. They fall in a general 
pattern of the highly restrictive regulations which the Court of Appeals for 
the District of Columbia condemned and held beyond the Secretary’s power in 
the El Paso Natural Gas case. 

Now, as I read that, that implies that the regulations were illegal. 
Is that what you a int to convey ? 

Mr. Davis. No, I did not say they were illegal. I said they fell 
within the general field of those regulations that had been condemned. 

Mr. Laniean. So this was not meant to imply that the former reg- 
ulations were illegal ? 

Mr. Davis. No. It is not meant to dogmatically say so, if that is 
what you mean. 

Mr. LaniGan. In the El Paso Natural Gas case, the regulation pro- 
vided, did it not, that the companies that built gaslines across public 
domain for their own use had to build enough extra capac ity to pro- 
vide capacity for them to act as common carriers because the law had 
a requirement that these companies act as common carriers 












266 CERTAIN ACTIVITIES REGARDING POWER 


Mr. Davis. That is right. 

Mr. Lanican. So the regulation in the El Paso Natural Gas Co. 
case actus illy required the comp: unies to build added capac ity to meet 
this obligation; is that not right 

Mr. Davis. Yes. As I recall those regulations, they went pe rhaps 
even beyond that, because they were very elaborate in requiring the 
companies to apply to the regul: tory agenc ies that regul: ited them, 
the State commissions and the FPC, for authori ity to issue new secu 
rities to get new money to build new lines and all that sort of thing. 

Mr. Lanican. Now, the regulations involved in the wheeling stip- 
ulation did not require the companies to build any added capacity; 
they merely allowed the Government to use the excess capacity cel 
tified by the company as being excess; is that not correct / 

Mr. Davis. That is right. 

Mr. Lanican. So there is a considerable difference between requir 
ing the building 

Mr. Davis. Oh, yes. That is why I did not say they were illegal. 
But I said they headed over in this same general direction that the 
court had condemned. 

Mr. Lanican. Now, are you aware that the Bureau of Indian Af 
fairs has regulations relating to powerlines crossing Indian lands / 

Mr. Davis. Yes, Lam. 

Mr. Lanigan. And are you aware that those regulations—at least, 
the last draft I saw—they may have been changed since then—require 
a wheeling stipulation similar to that or exactly the same as that 
required in public lands ? 

Mr. Davis. I have not studied those Indian land regulations. J 
dont’ know, Mr. Lanigan. 

Mr. Lanican. As far as you know, they may or may not: is that 
correct / i ; ; 

Mr. Davis. Well, I simply don’t know. 

Mr. Lanican. Are there any actions being taken at the present 
time or consultations being tuken in the Department to revise the 
regulations relating to transmission lines across Indian lands / 

Mr. Davis. Not so far as I know. I haven’t even heard of it until 
you raised it just now, 

Mr. Lanican. So far as you know, there is not any such action ¢ 

Mr. Davis. That is right. 

Mr. Lanigan. Could you ascertain whether there are such actions 
being considered and let the committee know by letter / 

Mr. Davis. I would be glad to. 

Mr. LANIGAN, And could you let us know also the names of the 
people outside of the Department who have been consulied with re- 
spect to those changes in the Indian regulations up to the present time / 

Mr. Davis. I will be glad to. So far as I know, though, there is 
nothing pending of that nature at all. 

Mr. Lanican. There may be. If there is, we will let you know. 

Mr. Davis. If your knowledge of the Department is greater than 
mine, which I think I will probably confess, you may be right, beeause 
I don’t know. 

Mr. Lanican. I want to say this. I got this information from 
entirely outside the Department. As you know, the Department has 
issued a memorandum prohibiting anybody in the Department from 
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talking to me either formally or informally without reporting such 
discussions to the Administrative Assistant Secretary. You are aware 
of that memorandum ? 

Mr. Davis. No: I was not aware of it 

Mr. Lanican. Let me pick that out of here. 

Mr. Davis. But let me Say this to you- 

Mr. Lanigan. Anyway, since 

Mr. Davis. That is not issued because of anything except the neces- 
sity of administrative procedure of that Department. Since you have 
just left the Department and have just joined this committee and have 
come back up asking a lot of things, it is only natural that somebody 
has got to keep coordinated the various thines that you are asking 
about. That is the only reason for asking them to report on it. 

Mr. Lanican. But you have 

Mr. Mottouan. Excuse me, Mr. Lanigan. But you have no knowl 
edge of such a directive being issued ¢ 

Mr. Davis. No. 1 have not. personally. 

Mr. Motnonan. But you are laying down now the premise on which 
it was issued, although you know nothing about it ? 

Mr. Davis. Iam sure that is it. 

Mr. Motitonan. Then your statement IS just al assumption, then, as 
to the purpose and reason for issuing it ¢ 

Mr. Davis. That is Coerens: 

Mr. Mottouan. You do not know if it was issued 

Mr. Davis. No, 1 do not. 

Mr. Mottonan. But if it was, you are laying down now the reason 
for its having been issued / 

Mr. Davis. That is right. 

Mr. Lanican. I was referring to a memorandum of April 21, 1955, 
from the Administrative Assistant Secretary in which he names 
myself and 2 other members of the Subcommittee on Public Works 
and Resources, or 1 other member of the subcommittee who is not 
a former employee, — then he requires a report of any conversations, 
either formal or informal, with any member of the staff, to the Secre 
tary, so that a representative of the Secretary’s Office can be present 
at any meeting. 

As a result of that, I have not contacted the people over there 
except formally, giving notice to the Secret: ary, not because I think 
this 1s proper but because I do not want t to embarr: iss anyone. And I 
want to make it clear that anything that may be said has e ither come 
through these formal contacts or from people complete ‘ly outside. 

Mr. Davis. I understand. 

Mr. LAniGan. Now, this particular information which we are speak 
ing of is from a source comp sletely outside the De ‘partme nt, a person 
who has had no connection with the Department for 30 or 40 years. 
I just do not want anyone to 

Mr. Davis. Well, I frankly do not know, Mr. Lanigan, but I will 
find out. 

Mr. LANIGAN. So it isauthoritative, and I would appreciate it. 

Mr. Davis. You will get a letter telling all we know about it. I 
promise that. 

Mr. Lanigan. Now, could you explain to us what the Department's 
view is regarding giving information to the Public Works and Re 
69092—56——_18 















268 CERTAIN ACTIVITIES REGARDING POWER 


sources and other subcommittees of the Government Operations Com- 
mittee? We have had one or two refusals. Could you outline just 
what your position is on supplying the committee with documents and 
other information ? 

Mr. Davis. Well, I think the committee are entitled to information 
on anything they want to see fit to ask about. The only restrictions 
that I know of are those which have been imposed on the executive 
branch for years and years. Asa matter of fact, they go clear back to 
General Washington in the first place, and that was that interdepart- 
mental memorandums and confidential memorandums between ad- 
ministrative officials should not be submitted to the Congress. But 
there is nothing new about that. 

Mr. Lanitean. Have you made any check to determine whether 
or not the Department of the Interior has ever previously refused to 
supply any information requested to a congressional committee ? 

Mr. Davis. No; I have not made any check of it. 

Mr. Lanican. So you know of no precedents within the Department 
itself on that subject? 

Mr. Davis. No, I do not. 

Mr. Lanican. Now, in the Department regulations—— 

Mr. Jonas. May I interrupt and ask a question ? 

Mr. Laniaan. Yes. 

Mr. Jonas. Did this committee ask for any information from the 
Department that it has not gotten ? 

Mr. LANnIGAN. Yes, sir. 

Mr. Jonas. What information ? 

Mr. Lanican. We asked for 2 items, 1 of which is in connection 
with this project and 1 with another. 

Mr. Jonas. What was that ! 

Mr. Laniean. In connection with this project we asked for copies 
of certain what they call surnamed documents which the Department 
refused to give us. Those are the official file copies which show the 
various approvals on them. 

In connection with the Bonneville power project—and I do not have 
the papers with me, because that is an entirely different file—we asked 
for a memorandum from the Administrator of the Bonneville Power 
Administration either to the Secretary or the Solicitor regarding 
changes in the organization of the Bonneville Power Administration 
and the w ay the power is to be marketed from various dams. When 
that order was proposed, the Bonneville Power Administrator sent a 
memorandum on that, and that document was refused on the grounds 
that that was a communication between the one agency and another. 

Mr. Jonas. The reason I asked was, I do not recall any discussion of 
that in this subcommittee. This is the first time I ever heard of it. 

Mr. Lanican. We did ask——— 

Mr. Jonas. The subcommittee certainly did not take any formal 
action in asking for the documents. 

Mr. Lanican. These requests were made by the chairman of the 
committee. However, the answers were in such form that they took 
the view that this was not a matter for a congressional committee, and 
consequently the answers would be applicable. I think I have one 
of those right here, if you would like to see it. 

Mr. Jonas. I know the memorandum for Mr. Geissinger strikes me 
as being in the nature of an interoffice communication that would come 
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perhaps within the rule that Mr. Davis mentioned. However, it ap- 
parently was furnished to the committee and it has been the basis of 
this investigation. 

Mr. Lanican. That is right. It was after that document was fur- 
nished that this rule was interposed. 

Mr. Knox. Mr. Lanigan, the document that you have reference to; 
was it a proposed document or an approved document ‘ 

Mr. Lanican. The document that I have reference to, both docu- 
ments were signed documents. We asked for the surnamed copies of 
these very regulations that we are discussing here after they were 
signed and approved. That was one item that was refused to us. 

Mr. Knox. They were approved documents within the Department ? 

Mr. Lanigan. Oh, yes. 

Mr. Jonas. Your purpose was to find out what official in the De- 
partment gave his approval to the change in the regulation ¢ 

Mr. Lanican. I will tell you. 

Mr. Jonas. Mr. Davis accepts full responsibility. 

Mr. Laniean. No; it was not that. It was to ascertain to the extent 
that we could, to what extent officials of the power agencies had been 
consulted on this. Now, Mr. Davis is testifying now that none of 
them—at least he does not recall—if I am unfair in this, say so—that 
he discussed it with any of the heads of the power agencies, and he 
may or may not have discussed it with the attorneys. I think that 
is a fair statement. 

The question on the other document was to ascertain some of the 
problems with the marketing criteria of the Bonneville PowerAdmin- 
istration. I donot have that document with me. 

Mr. Minsuatyi. Mr. Chairman. 

Mr. Motronan. Mr. Minshall. 

Mr. Minsnaui. Mr. Davis, did you have any personal knowledge of 
the withholding of these records or documents that he speaks of # 

Mr. Davis. Well, I had some; yes. In other words. 

Mr. Mrnsuatz. Do these come under the classification of interde- 
partmental memoranda ? 

Mr. Davis. Yes, they do; and, as a matter of fact, this Geissinger 
memorandum does, also. 

Mr. Mrnsuauy. There is nothing unusual, then, about the withhold- 
ing of these documents and records ? 

Mr. Davis. That is right. I think that is a very true statement. 

Mr. Minsuauu. It has been done in previous administrations ? 

Mr. Davis. It has been done from the very beginning of the Gov- 
ernment. There is a brief on the matter which I have seen which is 
very interesting. It goes clear back to the days of President Wash- 
ington, in which he laid out the philosophy that if interoffice com- 
munications between officials in a department were to be subject to 
public scrutiny, it had the practical effect of tying everybody’s tongue, 
that is, for instance, the Assistant Secretary writes to the Secretary 
and says, “My views of this are so and so,” and another Assistant 
Secretary happens to have different views, “So and so,” and if those 
are all subject to being published, it has the practical effect of silencing 
those people so that they are afraid to put anything in memoranda 
and afraid to give any advice. 

Mr. Mrnsnaut. In other words, if you had given these documents 
that he mentioned, you would be violating the rules of the Department ? 
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Mr. Davis. That is right; we would be violating a definite policy 
with relation to these matters. 

Mr. Minsuauy. And that policy was set prior to 1952. 

Mr. Dawson. It seems to me there has been a controversy for a 
long time as to what information should be given to Congress in its 
investigations. 

Mr. Jonas. That is correct. 

Mr. Dawson. And I do not believe that the type of information 
which this committee has been trying to get comes within the rules. 
It has never been clearly determined, but the time has come when it 
ought to be determined. 

If I remember the facts in this case, there was an entire change of 
policy as to the use of the transmission lines, and it is reported that 
the power interests themselves wrote the data, and so forth, and sent 
it to the Department; that attorneys for the power interests wrote 
it out, sent it to the De ‘partment and the Department adopted it. 

If that is true, then the Congress ought to know it and, in a ch: ange 
of policy of that kind, the Congress ought to be able to find out why 
the change of policy. 

Mr. Jonas. Wehavethat. That document is here. 

Mr. Dawson. No. The document that he is talking about which 
showed clearly the steps taken, except the one which was sent first. 
They froze up on it just like aclam. And I still think that the Con 
cress is entitled to that information or to be given that information 
because a thing as drastic as that affects all the people in this country. 

Mr. Jonas. Mr. Davis testified yesterday that he handed that so 
called anonymous document to Mr. Geissinger and there was no mys 
tery about it. He takes full responsibility. 

Mr. Dawson. But the information that the committee asked for 
has not been given them now up to this day; is that right / 

Mr. Lanican. That is right. 

Mr. Dawson. And we ought to know to what extent any of the de 
partments are justified in suppressing information about the running 
of this Government that belongs to the people, and there is no better 
time than now that we should find out. And if they can suppress such 
information then let us do away with the investigative committees of 
the Congress, which is charged with the responsibility of passing the 
laws under which our Government is run and appropriating the money 
with which these departments are run. If the department head can 
say, “That is an interoflice communication, and I cannot show it to 
you,” when it vitally effects a change of policy that affects all the 
people in this country, then I think some place, somewhere, we have 
got to have a declaration of the necessary legal steps to have an under 
standing of what is and what is not within the purview of an investi 
vating committee of the Congress. I cannot see anything so secret 
in any interoflice communication that the Members of Congress can 
not see it. And if there is nothing wrong, then there is nothing 
wrong, and if there is something wrong, then it ought to be righted, 
and that is the purpose of these investigating committees. 

Mr. Motitonan. Mr. Davis, is it your position that it was improper 
for us to have the Geissinger memorandum, or for it to be made avail- 
able to the Congress ¢ 

Mr. Davis. That is right. I would be perfectly free to let you 
know. We have submitted it, but I think tec hnically, within the gen- 
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eral pattern that has been laid down, it has been considered as an ad 
vice from an employee toa superior officer. 

Mr. Motionan. Then had we not gotten it, according to your po 
sition, against the Department’s rules, what would Mr. Lanigan’s 
position have been on that with respect to the committees getting it’ 

Mr. Lanican. If Mr. Geissinger had not had that memorandum, 
which was the only place in which the fact that these regulations had 
been written by the power — s was mentioned, if we had not 
received that. we would not be — ‘re today, because that fact was men 
tioned tn one sentence of Mr. Geissinger’s sisieeeiiaaaliabis 

As you know, the document enete by the company was anon) 
mous. There was nothing to indieat that anybody had submitted 
it. It might have been written in the De partment, for all we know. 

So it was the Geissinger memorandum alone which gave us this 
information, and after we got that, the Department subs equently 
refused to give us other information. Now, what else there is, we 
do not know. 

Mr. Motnonan. As I recall this anonymous document, it contained 
13 recommendations which the utilities companies had agreed upon. 
and that Mr. Kruse presented formally to Mr. Davies ‘ 

Mr. Davis. That is right. 

Mr. Mottonan,. It was presented to Mr. Davis. Mr. Davis in turn 
gave it to Mr. Geissinger. Of those 13 recommendations, Mr. Geis 
singer recommended the approval of 10. as L reeall 

Mr. Lanicgan. Actually, 10 were adopted verbatim. One had one 
word added. One went a little bevond what the company asked. One 
that Mr. Davis has mentioned was turned down. 

Mr. Mouion .N. You mean the one of Mr. Geissinger went farther 
than the company had requested 4 That is, it went further in the 
direction of he ing more favorable to the company s position ¢ 

Mr. Lanigan. That is what he testified. He testified that that par 
ticular one was drafted by another man that was there, Mr. Wilham 
J. Burke 

Mr. Motnonan. And in fact. of the 13 recommendations, 12 of the 
l5 were adopted 4 

Mr. Laniean. I would Say that is a fair statement. Do you agree 
that in effect 12 out of 13 were accepted or adopted, Mr. Davis 

Mr. Davis. I have not checked the language of them, to be frank 
about it. So Ido not know. 

Mr. Jonas. It is also true, is it not, Mr. Davis, that the one that 
Was more interesting than any of the others you refused to adopt, 
and that was the most important one of all, and that was the one you 
have testified they were more interested in, and it constituted the |] lk 
of the conversations / 

Mr. Davis. That is right. And I also should like to add that IT do 
not think your arithmetic really proves very much, because most of 
those, Mr. Lanigan, as you know, are actually changes in procedure 
matters and not changes of substance at all. . 

— Mr. Montonan. Aren't they of extreme importance and very great 
Importance to the utility companies that are concerned ? 

Mr. Davis. Not any more than 

Mr. MoLLOUAN. Are not procedural] matters fundamental and 
extremely important ? 
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Mr. Davis. Well, yes. These are not any more important to these 
companies than is any procedural change which involves a right to 
hearing. 

Mr. Mortonan. Now, is it not true that this 13th recommendation 
that Mr. Jonas made reference to was ruled out because it would 
have been illegal under the law? 

Mr. Davis. No; it was ruled out because I did not agree with it. 

Mr. Motionan. Because you did not agree with it? 

Mr. Davis. Definitely. 

Mr. MotxoHan. On what grounds did you not agree with it? 

Mr. Davis. I do not agree that anybody should be given an ease- 
ment on public lands that will interfere with anything that the Gov- 
ernment may want to do with that land in the future. 

Mr. Motionan. That is the one that you made reference to a while 
ago? 

Mr. Davis. That is right. 

Mr. Motxonan, I see. 

Mr. Jonas. Mr. Geissinger said he did not think it would be in 
the public interest. He based his decision to recommend against it 
on that ground, plus the fact that he thought it was a matter that 
if anybody changed, it ought to be the Congress. 

Mr. Davis. That is right. 

Mr. Motionan. But it is your position, Mr. Davis, that the Geis- 
singer recommendation, an interdepartmental communication, should 
not have been available to the Congress ? 

Mr. Davis. I think that under ‘the interpretation of the rule that 
has prevailed here through the years, that 1s probably true; yes, sir; 
I do. 

Mr. Mottonan. Can I accept the “Yes, sir.” or the “probably” as 
being your answer ? 

Mr. Davis. I think you had better accept—— 

Mr. Moxtionan. In other words, your answer is “Yes”? It was 
given to us improperly ? 

Mr. Davis. Let me put it this way. I think that under the admin- 
istrative rule that has prevailed here for years, that that document 
would be classified as a document which was a transmission of infor- 
mationfrom an employee to a superior officer that falls within that 
category which all of the Presidents, at least in recent years, have 

taken the position should not be submitted to Members of Congress. 

Mr. Motitonan. Then a rigid application of that rule would mean 
that the Congress would not have available to it in many instances 
the b: wkground to the decision which may— 

Mr. Davis. The Congress are entitled, of course, to know what that 
background is. 

Mr. Mottonan. How can we determine it, Mr. Davis? 

Mr. Davis. By asking the person, “Why was this policy changed ? 
What led you to change this policy ¢” and ail that sort of thing. They 
are perfectly proper questions. There is no question about that. 
And an examination of why a policy is changed is a very appropriate 
subject for a congressional committee. There cannot be any doubt 
about that. 

As I understand this—and I am green in this thing, as you know; 
I have not been in Government very long—but as I understand it, the 
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position has been—and this was reiterated, just recalling offhand, laid 
down first by President Washington, by 2 or 3 intermediate Presi- 
dents; it was laid down by President Roosevelt and in recent years 
by President Truman and I think even by President Eisenhower; that 
if the advice which employees gave to their superior officers was to 
be released, you could end up by getting no advice; or, worse yet, you 
would be getting verbal advice, because they would not want to put 
in memoranda. And the result would be that you would have less 
records than you would otherwise. 

Now, there is not any possible question about the right to call the 
employer, the official, or whatever you call him, the man who acts on 
that advice, and say, “Why did you do this?” 

“T told you to.” 

All that sort of thing is perfectly proper. But I do not want to 
set myself up as an authority on this thing. It is a wide governmental 
problem, as the Congressman here well knows. It has been on for 
years. 

Mr. Dawson. We had the same situation here just the other day in 
which there was an employee of one of the big banking firms that sat 
in with the Bureau of the Budget on the Dixon-Yates deal. Query: 
Did Congress have a right to that information ? 

He was then in a position of an employee. Certainly we have a 
right to it, and certainly if a Congressman calls over there, his con- 
versation is monitored. It is kept and it is told. 

Mr. Motionan. I can attest to that. 

Mr. Dawson. Since when can a communications that affects the 
policy and affects the people of the country not be had by the Con- 
gress as long as it does not affect the security of our Nation and is 
not classified as far as security is concerned? Then what is sacred 
about the goings-on within an office of the people’s business that we 
are charged with the responsibility of looking into? 

Mr. Jonas. May I speak to that a minute? 

Mr. Moitionan. Yes, sir. 

Mr. Jonas. You do not feel that the executive department has any 
right to ask your Secretary what he recommended that you do in a 
certain case, do you? And that, as I understand it—wait, now. 

Mr. Dawson. Yes, sir. 

Mr. Jonas. Mr. Davis’s position is that he was the Secretary of the 
department. He made the change in the regulations, or he recom- 
mended it to the Secretary, and the only document we are talking about 
now is the memorandum that = asked his assistant to prepare for him. 

Mr. Dawson. We asked for it as an investigating committee of the 
Congress. Now, the executive commana can, under certain condi- 
tions, find out your conversation between you and your private secre- 
tary. 

Mr. Jonas. I do not know how. It would have difficulty—— 

Mr. Dawson. Yes, it might have difficulty getting it. If there had 
been an agreement and the Attorney General suspected it, he would 
question your secretary, he would question you, he would question 
other persons involved and, so, in this instance where it is only an in- 
vestigation by the Members of Congress, under the authority given 
them they go in to investigate. And we have that right. And the 
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Attorney General and the executive department has the right to look 
into your business if it comes within their business. 

Mr. Jonas. I do not know. 

Mr. Mottonan. I think we are going far afield here. I do not think 
there Is any rel lationship between the parallel of the relationship that 
exists between a C ongressmn un and his secretary, and the relationship 
referred to here. But what we are interested in is finding out the 
reasons for the recommendation made by Mr, Geissinger. I think we 
want to know the background of those recommendations and why they 
were made. In order for us to do that, | think that the document 
should be presented to us, or should be made available tous. It is very 
revealing, and is a basis for the entire procedure here today. 

Mr. Lanican. Isn't it a fact. if we had not gotten the document, and 
if the rule had been imposed on us, there would have been no way this 
committee would have known that the regulations had been prepared 
in the way they were / 

Mr. Davis. All you have to do is request the 

Mr. Lanican. Well, then, every time someone from the Interior 
Department comes up, or other departments, do we have to ask them, 
“Did the power company prepare this? Was anyone else involved ?” 

Mr. Davis. No. But, Mr. Lanigan, I do not think you are being 
quite fair about that. If you had called me up here and said, “We 
want to discuss these regulations, we do not think they are in the pub lie 
interest,” or whatever you want to say, “Why did you do this, what 
caused you to do it, what information did you have which caused you 
to do it?” there would be a perfectly straightforward answer, as far 
as T am concerned. 

Mr. Horrman. Mr. Chairman, may I ask a question, to see if I 
understand the matter ? 

Mr. Mottouan. Certainly, Mr. Hoffman. 

Mr. Horrman. As I understand it, the Department here changed a 
former policy which had been in force for some time with reference 
to, let us say, wheeling agreements. Is that right, Mr. Davis? 

Mr. Davis. That is right. That is one of the things that I pointed 
out. 

Mr. Horrman. Then the committee is inquiring, is it not, as to why 
that change was made / Is that noeht ( 

Mr. Motitonan. That is right. 

Mr. Horrman. Am I right so far? 

Mr. Motitowan,. Correct. 

Mr. Horrman. If 1 am wrong, I hope the chairman will correct me. 
Then it appeared in the record that a certain document was submitted. 
What did vou call that? What was the name of that document / 

Mr. Motrouan. It was called an anonymous document. It had no 
identification. 

Mr. Horrman. I thought it was the Geissinger 

Mr. Mottouan. There were two documents. There was a memo- 
randum by James D. Geissinger, which referred to an anonymous 
document, and which stated that the anonymous document which con- 
tained the changes in regulations had been written by the—— 

Mr. Horrman. Let me interrupt there. The Geissinger document 
has been produced, hasn’t it? We had that here the other d: ay, didn’t 
we ¢ 
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Mr. MoLtonan. Yes. 

Mr. Horrman. Now, what you are getting at is some document that 
was produced by some subordinate at Mr. Davis’s request for his use, 
is that right ? 

Mr. MoLionan. That was the Geissinger document. 

Mr. Horrman. You have that one. What is the other one that 
you want ¢ 

Mr. Lanican. We had asked for two other documents—rather the 
chairman had asked for two other documents—one in connection with 
this hearing and one in connection with the Bonneville Power Admin 
istration. 

Mr. Jonas asked what the documents were, so that way it came 
oul——— 

Mr. Horrman. Do you have those ? 

Mr. Lanigan. No, we have never received the documents. 

Mr. Horrman. Who prepared them, and for whom were they pre 
pared, and on what subject ¢ 

Mr. Lanicgan. We do not know. 

Mr. Mottonan. They are far afield, Mr. Hoffman, in that they are 
not pertinent to this inquiry today and the investigation we are car 
rying on now. 

Mr. Lanigan. One was pertinent. 

Mr. Jonas. One of them is the document from which he wants to 
know how many Officials in the Department initialed this change of 
regulations. 

Mr. Lantean. That is right. 

Mr. Horrman. How can you identify it if you cannot tell any more 
than you have to me? 

Mr. LaniGan. I am sorry. We identified the document which we 
asked for. 

Mr. Horrman. What is it called / 

Mr. Lanican. It was called the official surname file copy of the 
Department’s change in regulations. 

Mr. Horrman. And prepared by whom, for whom, and on what 
subject ? 

Mr. Lanican. That would have to be shown. It was a document 
which actually changed these regulations. Mr. Geissinger testified 
that he prepared it. We do not know who approved it or who saw it. 

Mr. Horrman. But you have that? 

Mr. LANIGAN. No, we do not. because the Department did not vive 
It to us. 

Mr. Mottonan. Continue, Mr. Lanigan. 

Mr. Horrman. Why don’t you call Geissinger and ask him what 
he did? 

Mr. Lanican. He said he prepared them and sent them on. 

Mr. Knox. Mr. Lanigan, may I inquire as to your request 4 In your 
request, have you ever been denied any conclusive document from the 
Department / 

Mr. Lantgan. What do you mean by “ ee 

Mr. Knox. Conclusive, one that had been implemented and come 
toa conclusion, and a document that now prevails as part of the opera 
tion of the Department of the Interior. 

Mr. Laniean. Yes, this particuler document is the actual surname 
file copy, the Department’s file copy of this change in regulations, and 
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that we have not received. We could not get it in the Federal Regis- 
ter or out of other public documents. We have never seen the file 
copy which the Department has. 

Mr. Knox. Now, Mr. Lanigan, what I am endeavoring to try to 
bring out, does the Department have a document that is a part of the 
regulations of the operation of the Department of the Interior that 
has been denied this committee / 

Mr. Laniean. Yes. 

Mr. Knox. What is it? 

Mr. Motionan. I think it would be helpful, Mr. Lanigan, if you 
would explain to the committee what a surname document is. Is it 
clear to all of you? 

Mr. Lanigan. When a change in regulation is made, it is prepared 
by a particular person in the Department. It could be anybody. 
Then it is prepared for the signature of the Secretary. It is then sent 
to the Secretary, but it goes to the Solicitor and to the Division of 
Power, for example, and to the Bureau of Reclamation, and the offi- 
cials there who approved that document write their names in the upper 
righthand corner. They sign their last names. That then goes to 
the Secretary, and he signs the regulations. 

The three original copies of the regulations are authenticated and 
sent over to the Federal Register; not with those names on it, but 
three copies without the names. The copies with those names written 
on are kept in the Department’s files. That is the document which 
the Department has refused to give us. 

Mr. Motianan. That is what we refer to as a surname document. 

Mr. Jonas. We have all the information that would be in the docu- 
ment except the names. That is all you want to know—— 

Mr. Laniean. In this particular document we have everything ex- 
cept the names. 

Mr. Horrman. What you are getting at is, you have a copy of the 
document that you are talking about, but what you want to know is 
who endorsed it; isn’t that right? 

Mr. Lanican. We do not have the official copy. 

Mr. Horrman. You do not have the copy with the names of the 
endorsers on it; isn’t that right? 

Mr. Lanican. That is right. 

Mr. Horrman. That is all he is after. 

Mr. Kwox. You have obtained all of the conclusive documents. 
The only thing that you are concerned about is the names of people 
who signed at the top of the document, as you have said. The Secre- 
tary has signed it, has he not? 

Mr. LaniGan. Yes. 

Mr. Knox. The document that you have been given access to; is that 
right? 

Mr. Lanigan. That is published in the Federal Register. Of course 
we have that. 

Mr. Minsnaui. What did you hope to establish if you had his rec- 
ord? You know who signed it, you see the signatures there. 

Mr. Lanican. We do not know who was consulted and who ap- 
proved it. 

Mr. Minsuatu. You know it was approved. 

Mr. Lanican. We do not know. 
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Mr. Mottonan. Mr. Minshall, we have no way of knowing. We 
suspect and we believe it would ordinarily go hrough the various chan- 
nels, but whether or not it met with complete approval at each one of 
these levels, we do not know. If the surname document were made 
available to the staff and committee, we could readily understand and 
-ee whether or not it met with unanimous approval of all those who 
were concerned and officially involved. 

Mr. Horrman. Isn’t this the issue: Here was a change of policy. 
The committee is endeavoring to learn whether that change of policy 
was in the interest of the people g generally and whether or not there 
should be new legislation either approving of or changing the newly 
established policy. 

Now, isn’t this the question : Is the policy sound or unsound 

And how is the committee concerned with who originated it, who 
amended it, or who had anything to do with it? Isn’t the ultimate 
decision, is it good or bad, and not who wrote it? Isn’t that it? 

Mr. Motionan. Not necessarily, no. 

Mr. Horrman. Then it carries the implication, as sometimes has 
happened before—I know Members of Congress who have been sum- 
moned before the grand jury, not because of what they wrote, but 
because of the use that other people, for whom they were not responsi- 
ble, made it. Now, I would think the question to Mr. Davis is, why 
did you do this? You are the man who did it, aren’t you, Mr. Davis? 

Mr. Davis. Mr. Tudor actually signed it. 

Mr. Horrman. Whoever is responsible for it. I can see, Mr. Daw- 
son, why it is you call a man who is responsible for it and say, “Why 
did you do it?” 

Mr. Dawson. The document—— 

Mr. Horrman. Let me finish. 

If he says, “John Jones told me to do it,” and if you want to call 
John Jones and ask him, all right. 

Mr. Dawson. The document would speak for itself. We saw the 
document. That is the best evidence. 

Mr. Motxionan. I think the important thing here, Mr. Hoffman, for 
the committee to know is whether or not the procedure in this change 
was handled in the regular channels and through the regular chan- 
nels, or whether it was handled by someone just at the top who made 
the decision without consulting those others down the line who should 
be consulted in changes as important as this; not necessarily by law, 
but ordinary departmental custom. 

Mr. Horrman. You have counsel formerly employed with him who 
knows all the procedure. 

Mr. Morionan. I do not think that is the point at issue here, 
whether or not he is a former employee. I think the point at issue 
here is whether or not the committee should have this surname docu- 
ment, and it seems to me it is a document—which Mr. Knox has re- 
ferred to as a conclusive document and one which should be made 
available to the committee. 

Mr. Horrman. Pardon me again. I have to ask this because I was 
not here. Did the witness refuse to answer who endorsed it? Has 
he been asked who endorsed it? 

Mr. Morttonan. That question has not been directed to him. 
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Mr. Dawson. That would not solve the question. His testimony 
is not the best evidence. The document itself will speak for itself. 
There is no reason, if he is going to testify who signed it, why we 
should not have the document. 

Mr. Horrman. He could follow the advice of John Jones and Bill 
Smith, if he wanted to. 

Mr. Dawson. That is right, but the document will show it. 

Mr. Moniounan. Mr. Lanigan, proceed. 

Mr. Knox. Mr. Chairman, before you pursue, I would like to ask a 
question of Mr. Davis. 

Mr. Davis, I am not apprised of the number of people that have to 
do with research work in making recommendations to the Secretary, 
as far as changes in regulations, but I would assume that there are 
numerous people and they are assigned to do a specific job. And 
from that, of course, they make their recommendations, do they not, 
to the Secretary, submit their findings, and from their findings come 
the regulations that are the final document that sets the pattern of 
what the Department is going to do. 

[It would seem to me, Mr. Chairman, that when Mr. Davis men- 
tiined the fact that ever since President Washington’s day, that this 
has been a policy, to try to keep a free flow of information coming 
to the head of the Department, who is the responsible person, the 
other people all being subordinate to him, and all they do is operate 
upon the request of the Secretary—maybe we are a little too far afield 
in making this request. As Mr. Davis has wi. Presidents from the 
early days have all recommended that this be a matter of information 
for the Department only. 

Mr. Dawson. That precedent has not been set, that the Congress 
cannot have it. 

Mr. Knox. Possibly not. 

Mr. Dawson. Sometimes differences have arisen under certain cir- 
cumstances, but always the matter involved was different, and too 
many times we have the right to question. 

Mr. Knox. What I am concerned about, are these conclusive docu- 
ments that are a part of the operations of the Department. If so a 
committee of Congress, duly established, and with the right of in- 
vestigation, I certainly feel we should have access to same. 

Mr. Dawson. That is right. 

Mr. Knox. I have no question on that. However, there is some 
question in my mind as to the right to go down into the subordinate’s 
file and get their recommendations. Maybe some of them would be of 
major importance to the committee, and some of them possibly would 
be very minor, what they possibly would recommend. 

Mr. Lanican. We did not ask for the subordinate’s file. We asked 
for the Department’s official file copy of this reguiation, which had the 
subordinates’ names on it. We did not ask any subordinate to pull 
any file out of his drawer and show it to us. 

Mr. Mottonan. By whom, Mr. Lanigan, was that refused ? 

Mr. Lanican. I believe Mr. Beasley; D. Otis Beasley refused it. 

Mr. MoLLtonan. What is his position in the Department ? 

Mr. Lanigan. Administrative Assistant Secretary. 

Mr. MoLtonan. Will he be a witness here ? 
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Mr. Lanican. Well, we had not planned to get into this issue and 
we have not had him scheduled as a witness. However, he is over 
there, and we could call on him. However, I think he probably relied 
on advice. Did he rely on your advice, Mr. Davis 

Mr. Mo.tiouan. Was this matter discussed with vou, Mr. Davis? 

Mr. Davis. Well, it has been discussed, not only— 

Mr. Motxionan. I am talking about this one surname document: 
this particular document. 

Mr. Davis. I think it was, somewhat, yes; although 1 do not know. 

Mr. MottoHan. What is your position with reference to that par 
ticular document ¢ 

Mr. Davis. I think our position is that the surname documents fall 
in that category in which the executive branches have always taken the 
position to not be delivered to the committee. 

Mr. Lanican. But you have not any instance in which the Interio1 
Department had ever refused any document of any kind to any 
committee / 

Mr. Davis. Mr. Lanigan, I would have no way in the world of 
knowing how many hundreds of requests have been made by commit 
tees of Congress to the Interior Department. I would not have any 
idea. 

Mr. Mottonan. Mr. Davis, so 1 can understand this—possibly 
everyone else does—your position is that this document, which was in 
effect the change in regulations, that was to be made and promulgated 
and signed by the Secretary, should not be made available to the Mem 
bers of Congress, although it was in final form, because it has the 
names of those who subscribed to it and agreed with it, on it; is that 
your position / 

Mr. Davis. No; that is not my position. My position is that the 
document, which is signed by the Secret: iry—the official business of 
the Department is all on it, free ly avail: able to the committee, but the 
letters of recommendation, and that is what the surnames are—sur 
hames are the approval of various people—-those documents fall 
within the class of what the executive branch of the Government has 
always taken for privileged documents. 

Mr. MoLLoHAN. Let’ s not get contused with this letter of recom 
mendation reference. As I understand it, the surname means that 
the man signs his name in a certain place, and it is a letter of 1 
ommendation / 

Mr. Davis. That is what it amounts to. That is right. It is his 
approval of the document. 

Mr. Mottonan. But actually, within itself, it is nothing more than 
the official document which is to be released and which is available 
to us, except that— 

Mr. Davis. Well, it isa carbon of the document. 

Mr. Mottonan. It is an identical text ? 

Mr. Davis. Well, that is right, sure. 

Mr. Horrmax. Mr. Chairman, we have a false issue. I mean at 
issue, rather, that does not amount to anything, as far as our inves 
tigating goes. Isn't this it: that the committee has ever ything except 
the original sheet that contains the names of certain officials who en 
dorsed the regulations? Isn't that true 
Mr. Davis. That is right. 
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Mr. Horrman. Only you do not care yourself whether they have it 
or whether they do not ? 

Mr. Davis. That is right. 

Mr. Dawson. He would give it to us—— 

Mr. Horrman. Is the reason why you cannot give it to us because 
there is a long-established practice in executive departments that 
the communication between the man who makes the decisions and 
his subordinates in the office, is not available to Congress’ Is that 
it? 

Mr. Davis. That is it. 

Mr. oT. If it is not accurate, tell us please. 

Mr. Davis. I do not want to get myself in the position here of 
being the authority on this thing. I am simply quoting to you. I 
would be v very happy to send you the brief of the executive depart- 
ment on the matter. It has been briefed here elaborately, Mr. Chair- 
man, with all these quotations from Presidents, as I say, beginning 
with General Washington, and coming on down to date. It is all 
collected in a brief, and I will be very happy to give you a copy. 

Mr. Motionan. Mr. Davis, I can understand, ‘why there might be 
some interdepartmental communications of recommendations ‘which 
you would be reluctant to have made available here and made public, 
and there might be some very excellent and acceptable reasons why 
that should not be. 

However, how in the world you could come here before us and say 
that just because this document indicates the approvals that have 
been made by various people who are officially responsible for the 
action, just because it bears the endorsement, it should not be made 
available to us, that is too farfetched for me to understand. That 
certainly isn’t an interdepartmental communication. 

Mr. Horrman. I do not think you get it quite right. 

Mr. Motxionan. I think I do. 

Mr. HorrMan. It isn’t because of those names that he won't pro- 
duce it. It is because, as I get it, he is being put in the position = 
defying the congressional committee. That is where we are putt! 
him. 

However, as I understand it, Mr. Davis is only following the orders 
of, you might say, the President himself, and his estab lished custom 
of refusing to make these communications between the subordinates 
and the man who makes the decision available to Congress. 

Mr. Mottonan. Mr. Hoffman, I asked him for a legal opinion, and 
Mr. Davis, at the time this document was issued, this Geissinger report, 
was the Solicitor for the Department. He is presently the Under 
Secretary. 

Mr. Horrman. You all know where I stand, because I helped get a 
bill through the Congress requiring the executive department to give 
the congressional committees information. It never got through the 
Senate. 

Mr. Dawson. It is a good bill, and it ought to have been passed. 

Mr. Horrman. It was ; passed i in the House. 

Mr. Mortionan. Who endorsed this document we are talking about ? 

Mr. Davis. Who endorsed it ? 

Mr. Motionan. Yes. 

Mr. Davis. It doubt if the thing was endorsed by anyone besides 
Mr. Geissinger and myself. 
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Mr. Mottonan. You mean, now, that the change in the regulation 
itself, that we are referring to here as a surname report, a surname 
document, did not have any surname endorsement on it at all? 

Mr. Davis. That is right. 

Mr. Motitonan. Then, in other words, it was done by an action of 
the Secretary on the recommendation of Mr. Geissinger, through you? 

Mr. Davis. Yes. Is that wrong? 

Mr. Motionan. I do not know. 

Mi. Lanican. At the time you were Solicitor, is that not correct, 
Mr. Davis? 

Mr. Davis. Yes; I was Solicitor. 

Mr. Lanicgan. And Mr. Geissinger was one of your assistants is 
that correct ? 

Mr. Davis. That is right. 

Mr. Lanigan. And these changes— 

Mr. Davis. Let me ask you a question. 

Mr. Laniean. All right. 

Mr. Davis. Do you think that any document over there is necessarily 
better because it has 25 or 30 names of subordinate officials on it? 
Isn’t the question whether the document is right or whether it is wrong ? 
Do we help it any by getting a line of us, as you know perfectly well, 
20 or 80 names, down the side of it, most of whom have read it anyhow 
ina perfunctory manner ? 

Mr. Dawson. Why are you withholding it from us? You were 


‘ ta ? . . . 4 ce 
the Solicitor at the time. You say now that as Solicitor, you O. K.’d 
it, and only one other? 


Mr. Davis. That is right. 

Mr. Dawson. Now that you are head of the Department, you say 
we cannot see it. It does not make sense. 

Mr. Davis. Let me tell you, sir, I care nothing about the whole 
situation, as far as this particular document is concerned, but you 
are talking here about a very fundamental question of the division 
of powers of Government, between the executive and legislative 
branch 

Mr. Motitonan. Mr. Dawson? 

Mr. Dawson. Under what order of the present President do you 
refuse to give us this document ? 

Mr. Davis. I have no order of the present President. 

Mr. Dawson. He has issued an order on what should be withheld 
or not given by the members of the executive department, hasn’t he? 

Mr. Davis. Well, [donot know. I do not know. 

Mr. Dawson. I think he has, and if it is not under order of this 
President, what Executive order of what other President are you 
using to withhold this document from this committee ? 

Mr. Davis. Well, I am taking this position, sir, that this memoran- 
dum, which I would be glad to supply 

Mr. Dawson. Will you supply it to us? 

Mr. Davis. I certainly will. Compiled by the Department of Jus- 
tice, beginning with General Washington and coming clear down to 
date, has repeatedly said 

Mr. Dawson. I can get it that far. 

Pre Davis. All right. Now, that is the very thing 
about. 











I am talking 





282 CERTAIN ACTIVITIES REGARDING POWER 


Mr. Dawson. Is there any reason why a document you O. K.’d 
when you were Solicitor cannot be given to us by you when you are 
the Secretary / 

Mr. Davis. [am giving you the document, sir. 

Mr. Dawson. You have given us the document—— 

Mr. Davis. No; Iam giving you the—— 

Mr. Dawson. That is the one you signed when you were Solicitor? 

Mr. Davis. No. I have given you the document and my letter of 
recommendation here recommending it be signed. I have given you 
the document as it was signed. I think, myself, we are probably 
splitting hairs, especially in this particular case. 

I am only pointing out to you that there is a very broad, profound 
constitutional question involved, and I do not want to be any part 
of it. 

Mr. Dawson. In the Department letter that went from one to 
wunother and was O. K.’d by them—now, according to his testimony, 
it did not go from one to another, and it was not O. K.’d by them. 
It was only &. K.’d by him and one other. 

Mr. Motionan. Mr. Davi Is, a minute ago you raised an interesting 
point, when you asked me, “Is that bad?” in reference to whether or 
not you should consult any other Department he ae or any other 
officials in the Department ‘and have their agreement, or at least an 
expression of opinion from them. You asked me was that bad. 

In response to that, I would like to ask a couple of questions. As 
I understand it, you were only in the Department less than a year 
at that time / 

Mr. Davis. About a year 

Mr. Mottonan. Would you say, Mr. Davis, that you felt yourself 
fully qualified to pass on a matter as important and fundamental as 
a change in procedural policy of the Department without consulting 
with any of those who had possibly spent a career or lifetime in the 
Department / 

Mr. Davis. I certainly would not put myself in that position; no. 
On the contrary, Mr. Chairman, on most of the matters over there | 
would not consider myself competent, without all kinds of advice. 
This happened to be a case with which I did happen to be much more 
familiar than anyone else in the whole Department. 

Mr. Mottouan. Now, as I understand it— 

Mr. Davis. I would not act, and I do not act on these matters, and 
I did not while I was Solicitor, without checking them carefully. Do 
not forget that in this case, as IT have said repeatedly, I talked this 
thing out with 4 or 5 lawyers. Now, maybe we should have gone to 
all of them and said, “Will you surname this?” 

Well, I did not do it that way. I have no doubt in the world I could 
have collected half a dozen surnames on this letter, because the matter 
was discussed with them, of course. 

No: I certainly would not even pretend to say that a newcomer, in 
their competent capacity, could act without a lot of advice. 

Mr. Motnonan. This change came on the basis of a recommenda 
tion, or series of recommendations, that were made to you by Mr. 
Kruse, for the utilities. Then you referred these recommendations 
to Mr. Geissinger, and Mr. Geissinger reviewed them and studied them 
and deliberated to whatever extent he felt that he should and was 
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proper, and then made a recommendation to you. Then you passed 
oh a recommendation without any consultation with any of those 
departments heads who were 

Mr. Davis. As I said, this was discussed with Mr. Tudor far be- 
yond the confines of the transmittal letter. Mr. Tudor was an engi 
neer With experience all over the West. It was discussed with Secre- 
tary Aandahl, who was in charge of that Division of Water and Power. 
It was discussed with Mr. Burke. It was discussed with Mr. Arm- 
strong, as I recall, who is now Solicitor. And I think it was discussed 
with Mr. Parriot, who was then head of Land Division. It was dis 
cussed with all of those people, so it was not an individual decision. 

Mr. Motiouan. Mr. Davis, had it been the established policy of the 
Department, on a change of this kind, to have this surname routine 

followed ? 

Mr. Davis. No, not in many cases. 

Mr. Motitouan. In other words, it was not a clear-cut pattern of 
policy 4 

Mr. Davis. Not a clear-cut pattern. That is right. Definitely not. 
You will find all kinds of regulations over there without surnames on 
them. And I can tell you another reason wins you frequently find that, 
too, and that is, very frequently they are rewritten at the top level, 
and when they are rewritten, depending on the amount of changes, they 
do not send them clear back down the line, because if they sent a docu 
ment back down the line, it may get lost for 90 days while it is coming 
2zround through. So, depending on how serious the changes are and 
whi it they are like, lots of times they have been rewritten at the top and 
there are no surnames on them at all. I have seen lots of them that 
way, not only now, but, I mean, in looking at past records. 

Mr. Jonas. May I ask a question? How many surnames were 
the Mastin White change of regulations? Do you know, Mr. I 

Mr. Lanigan. No. I do not understand— 

Mr. Jonas. You did not ask him that / 

Mr. Laniean. I do not think we asked him that. 

Mr. Jonas. Do you know, Mr. Davis‘ I think that would be very 
interesting. 

Mr. Lanigan. There was some testimony—well, we did not ask him 
how many surnames. There was some testimony as to whom 
consulted. 

Mr. Jonas. Let’s ask Mr. Davis. Mr. Davis, do you have the Mastin 
White original memorandum in the Department ? 

Mr. Davis. Yes, we have. 

Mr. Jonas. I think he ought to supply the committee with infor- 
mation as to how many surnames are on that retained copy. That was 
the change made when Mr. Mastin White was Solicitor, in 1949, 
changing these same regulations. 

Mr. Paesen If he wants to produce that as a justification for 
what he did, O. K. However, what was done in 1949 has nothing 
to do with the haan we are seeking now in 1955. 

Mr. Jonas. That is right. 

Mr. Dawson. Are you seeking to justify what he did ? 

Mr. Jonas. No. We seem to be critic izing him for failure to get 
surnames, 

Mr. Dawson. No. No, not for failure to get them. 
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Mr. Motxonan.I am not criticizing that at all. My only interest 
here is getting the document. It seems to me it should be made avail- 
able to the committee. 

Mr. Jonas. I think the subcommittee ought to consider what fur- 
ther steps we want to take in executive session on that, where we can 
argue at length. I think there is a fundamental principle involved, 
and I do not know whether we are seeking to go beyond what we are 
entitled to or not. If we are nat, am in favor of taking further steps. 
However, I think we are holding up an awful lot of people. 

Mr. Minsuauyu. Mr. Chairman, what are we going to establish 
we do get that document ? 

Mr. Motionan. Mr. Minshall, up to this point none of us—I 
haven’t, and I do not think the staff has known who was consulted or 
who was involved or who indicated approval. 

Mr. MrnsHauu. Mr. Davis has so testified. 

Mr. Motionan. He did just now, but when this discussion started, 
there was no reference made to who approved or who disapproved. 

Mr. Jonas. He testified yesterday about that. 

Mr. Dawson. Are you t: ulking about Mr. Kruse, who was a member 
of the Pacific Gas & Electric Co. ? 

Mr. Jonas. He testified, Mr. Dawson, as to who he consulted in the 
Department. 

Mr. Dawson. When you let them write the law, and it is changing 
the law for their benefit, then Congress is interested in it. And it is 
interested in his talking with him. 

Mr. Horrman. Mr. Chairman, isn’t this it? Is it contended that 
Under Secretary Davis, or some other official who made the decision, 
failed to get the approval of others who were required, either by law 
or by regulation or by practice, to approve the change? Is that the 
contention ? 

Mr. Motionan. No, Mr. Hoffman, I do not think anyone has sug- 
gested that. Our entire concern here up to this point has been with 
the refusal of the Department to furnish us a document which we 
thought and felt was important to the work of this committee. 
Everything else has been on the side. 

Mr. Jonas. I would like to make a statement there, Mr. Mollohan, 
and I have stated it before. This committee has never asked for that 
document, and today is the first time any of us have known anything 
at all about the request for this document. 

Mr. Cuvporr. I requested that document under my signature as 
chairman of the committee. 

Mr. Jonas. That is right, but we never formally called for the 
document. 

Mr. Dawson. The chairman for the committee arranges the subject 
matter to be brought, determines it, and certainly investigates it before 
he will start an investigation, and lays the bac ‘kground work to bring 
it before the committee. 

Mr. Jonas. Correct. 

Mr. Crrvporr. Mr. Dawson, IT would like to get your thought on this 
matter, as chairman of the full Committee on Government Operations. 

Am I of ligated, as chairman of this subcommittee, to go to the sub- 
committee and get permission to request any document or make any 
investigation or send any investigators out to look into a matter? 
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Mr. Dawson. No, sir. 

Mr. Cuvuporr. That seems to be the contention of this subcommittee 
since we have been in existence. 

Mr. Dawson. The chairman of the full committee will assign mat- 
ters to be investigated. It will be determined whether or not they are 
worthwhile taking up the time, and so forth, of the committee. If it 
is deemed a matter that should be gone into, the staff is put to work 
to go into it, and it is assigned to a committee. Then the procedures 
start. 

The investigators of the committee are working on a matter to de- 
termine whether or not is is worth bringing up, long before it is brought 
to the full committee. 

Mr. Horrman. Then, Mr. Chairman, after all that has been done, 
and if some gentleman in the executive department refuses to comply, 
then before anything can be done, you get the action of the subcom 
mittee, and before you can get anywhere, you have to have the approval 
of the full committee. 

Mr. Dawson. That is what is being done now. 

Mr. Horrman. Allright. Let me right here—— 

Mr. Jonas. Mr. Hoffman, before you leave that, 1 want to get one 
other thing cleared up, because I may be entirely wrong in my con- 
ception of how a committee ought to be run. 

Mr. Dawson, you are the chairman of the full committee, and what- 
ever you say about this I will abide by. This investigation was pro- 
gramed, scheduled, the staff hired, investigators sent about over the 
country before the subject was ever mentioned to the subcommittee. 
Now, is that approved procedure 4 

Mr. Dawson. I would not say before the staff was hired, because 
you have a standing staff of the subcommittee. 

Mr. Jonas. If you say that is approved and accepted procedure—— 

Mr. Dawson. That is the way the committee is run, sir, if I under- 
stand you. 

Mr. Cuoporr (presiding). Could I read you rule 3 of the rules of 
the Committee on Government Operations. 

The chairman will have authority to establish subcommittees and to assign 
to them such functions as he may deem advisable. The chairman will have the 
authority to refer bills, resolutions, and other matters to appropriate subcom- 
mittees for consideration or investigation, and to recall such bills, resolutions, 
and other matters from the subcommittees to which they have been referred. 

Now, if the chairman had asked me to go into this power investiga- 
tion of wheeling over public land, I do not think that I had to go to 
the subcommittee to get permission to do it. 

Mr. Jonas. I think, if we can just offer our thoughts here-—— 

Mr. Dawson. I suggest that we go into executive session on that. 

Mr. Jonas. This is the first time I have ever been a member of any 
committee of any sort where I was not even given the privilege of 
understanding what the committee was going to do before it got into 
the midst of the investigation. And I have just raised this question 3 
or 4 times with you and the chairman of the subcommittee to find out 
whether that is the way a committee ought to be conducted. If so, well, 
I will have nothing more to say about it. 

Mr. Cuuporr. Without surrendering any of my rights, Mr. Jonas— 
and I do not care whether this is executive or public session—I told 
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you in view of the fact you objected, and I did not want you to feel 
we were taking advantage of the minority, that in the future we would 
call the subcommittee together before we started any further inves- 
tigation. 

Mr. Jonas. We did that when we initiated the investigation of the 
Alaska Road Commission. We had an executive session, a meeting 
of the subcommittee. After you explained what was involved, and 
explained that you thought we should look into certain matters in 
Alaska, somebody made a motion that we investigate, and I seconded 
the motion. 

I am not trying to squelch any legitimate investigation. But then 
I was surprised that that procedure was not followed in this investi- 
gation. 

Mr. Cuuporr. But you are not inferring by what you say here, Mr. 
Jonas, that I am trying to make an illegimate investigation in this 
particular problem ? 

Mr. Jonas. I am saying that you programed this investigation, 
scheduled it, hired a staff, sent investigators out into the field, before 
you even discussed the subject of the investigation with the sub 
committee. 

Mr. Cuvporr. I still say I had the right to do it, and I can do it 
in the future, if I feel I So desire. However, I told you when you 
raised the question to the full committee, in the future I would see to 
it that we would not do anything without a meeting, so you would 
know what was going on. 

Mr. Jonas. I want to say that I cannot imagine the time will ever 
come when I am chairman of a subcommittee. However, I do not 
think that is proper procedure, and that would not be the kind of 
procedure we would follow if I were chairman. 

Mr. Horrman. May I get into the record this question about our 
right, Mr. Chairman? I would like to get in an authoritative state- 
ment, if I may, and I read from statement signed by Mr. Dawson 
{minority report in H. Rept. No. 1595, 80th Cong., 2d sess., on H. J. 
Res. 342, directing all executive departments and agencies of the Fed- 
eral Government to make available to any and all standing, special, 
or select committees of the House of Representatives and the Senate, 
information which may be deemed necessary to enable them to properly 
perform the duties delegated to them by the Congress), than whom 
there is no higher authority. 

Mr. MoLLowHan. We accept that. 

Mr. HorrMan (reading) : 

By now, it is well established that under our tripartite form of government 
neither the legislative nor the judicial branches may question the Executive with 
respect to matters within his province and as to which he, the Executive, deter- 
mines that response to the question would be contrary to the public interest. 

That was a report you signed. 

Mr. Mottonan. Now, could we get to the business at hand? 

Mr. Cuuporr. Before we get back, I want to read into the record, 
since the question was raised—— 

Mr. Dawson. It isto the public interest that we get this information. 

Mr. Horrman. You know where I stand—— 

Mr. Dawson. I know where you stand, and where you have always 
stood. It just happens that this question was 1 aised over a matter 
that ought to have been handed to us in the first instance, and then 
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there would have been no question. And, I do not think we will find 
anything there that is wrong. However, it comes down to the question 
of whether or not we are entitled to the document, and I think we 
are. 

Mr. Cuuporr. Mr. Dawson, I just want to read into the record, 
since it is all in the record, rule XI (25) of the Rules of the House of 
Representatives : 

25. (i) The chairman at an investigative hearing shall announce in an opening 
statement the subject of the investigation. 

That is all the House rules say about it. 

Mr. Dawson. The chairman must have the right to determine the 
matters to be investigated by his committee. That is within his 
power. 

Mr. Cuuporr. Mr. Mollohan, do you have a question ? 

Mr. Motitonan. Mr. Davis, the questions I would like to ask prob- 
ably were covered yesterday by you. However, they are new to me 
and they are interesting to me, and it seems to me they are fundamental 
here. 

We have made some references to conferences on prospective 
changes in the wheeling regulations that were held in 1948 or 1949 by 
Mr. Maston White. Now, in the 1948 and 1949 conferences, hearings 
were held—and I use the word “hearings” in that people were called 
in who were interested parties and were given an opportunity to 
present their side. 

Mr. Davis. That is right. 

Mr. Mottouan. Now, parties who would be adversely atlected by 
any change in the regulation—weren’t they given an opportunity to 
present their side of the case at that conference 4 

Mr. Davis. No, so far as the record shows. 

Mr. Motiounan. It does not show that? 

Mr. Davis. No, sir. 

Mr. Lanigax. What do you mean by “adversely affected” / 

Mr. MouioHan. I mean other than the utility companies, who 
were—— 

Mr. Davis. No, they were the only people present. 

Mr. Motiowan. The utility people were the only ones present ? 

Mr. Davis. That is right. 

Mr. Jonas. Mr. White so testified. He so testified that he did not 
consult any outside people—— 

Mr. Cuuporr. It is in the record 2 or 3 times. 

Mr. Mottonan. That is all right, then. 

Mr. Lanigan. After the committee obtained the Geissinger memo- 
randwm, it was after that that the Department decided not to supply 
the committee with internal memorandums; is that not correct ? 

Mr. Davis. Yes. 

Mr. Lanican. Before that time no question was raised in the De- 
partment 4 

Mr. Davis. Not at that time. It had not even been discussed, Mr. 
Lanigan. at all. 

Mr. Laniwan. Then, would you say the fact that the committee got 
the Geissinger memorandum had influence in m: aking the decision not 
to supply further—— 

Mr. Davis. No: I would not think so, at all. 
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Mr. Lanican. What caused the change in attitude at that time? 

Mr. Davis. I think just a general survey of this whole broad ques- 
tion of the obligations of the ‘executive department. 

Mr. Lanican. Now, under the departmental regulations, you have 
regulations on a) inspection of documents; do you not? 

Mr. Davis. I do not know. 

Mr. Lanican. Yes; we had testimony previously, I believe by Mr. 
White and Mr. Geissinger both, referring to part 2 of the regulations, 
part 2 of title 48, Code ‘of Federal Regulations, in which the rule says 
that unless disclosure of matters of official records would be prejudicial 
to the interest of the Government, they shall be made available for 
inspection or copying, and copies may be furnished to persons properly 
and directly concerned with the matters. 

Now, we had testimony before the committee that attorneys fre- 
quently go to the Department to see the records in various cases, and 
at that time they are given the opportunity to read, in the records 
that they are given there, the surnames copies. Are you aware of that 
practice in the Department ? 

Mr. Davis. I am not aware of it; no. 

Mr. Cuuporr. Just a moment. ’Let’s have one hearing in here. 

Mr. Lanican. Have you ever given a file, or let an attorney see a 
file on a departmental matter ? 

Mr. Davis. I would not recall any cases that I have. I suppose I 
have. 

Mr. Laniegan. Do you recall ever going through the record to re- 
move surname copies or delete the surnames before allowing an attor- 
ney or a member of the public to see the file ¢ 

Mr. Davis. I personally have not; no. I do know this, as you would 
know, again, better than I would, that in your Land Division where 
you were so ‘long, that you had the habit of putting a classified blue 
cover on a gre: at lot of the stuff that was in those files, so that when 
someone came in to inquire about a case or a situation, they were 
given the open file, but this part of the file which sometimes was an 
inch thick, and had the classified cover on was withheld from them. 

Now, I do not know what the rules were about that. I just know 
that there were a great lot of things in those files, and still are, I as- 
sume, that have this classification cover on them, and therefore are 
not available for public information. 

Mr. Laniean. Do you know of any regulation of the Department 
which prohibits attorneys, outside attorneys, from looking at sur- 
name copies of documents? 

Mr. Davis. Not specifically; no. 

Mr. Laniean. So far as you know, there is no rule that prevents 
a private attorney from coming in and seeing the surname documents ? 

Mr. Davis. Well, so far as that goes, Mr. Lanigan, I have no way 
of knowing. You ‘would know much more than T, whether the sur- 
name copies of these cases are within the classified sheets of the files. 
I do not know whether they are or not. 

Mr. Lanican. My recollection is that they are not. 

Mr. Davis. I do not know. 

Mr. Lanican. So, your position is that the committee has no right 
to see surname copies of documents, despite the fact that there is no 
rule against members of the public looking at them ? 

Mr. Davis. You are putting words into my mouth 
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Mr. Laniean. Isn’t that your position ? 

Mr. Davis. No; that is not my position. 

Mr. Lanican. What is your position with regard to that? 

Mr. Davis. My position is that the surname copies are not any 
business of anybody except the Administrator of the Department. 

Mr. Laniean. Well, you have not put into effect any rule preventing 
outsiders from seeing surname documents ? 

Mr. Davis. No; I have not, and there never has been one that I 
know of. 

Mr. Laniean. So at the present moment, there is no rule that _pre- 
vents an outsider from coming in and asking to see a surname docu- 
ment; there is nothing that the man who has | possession of the file can 
refer to and say, “You cannot see this” ? 

Mr. Davis. Except, Mr. Lanigan, as I have mentioned 4 or 5 times, 
the files, as you know, consist in large part of 2 parts, one of which is 
marked “Classified” and is not available to the public. The other is 
opened to the public. Now, whether the surname copies are in that 
classified file, I do not know. You ought to know. 

Mr. Lanrcan. I have a recollection, which I mentioned, that the 
surname copies ‘of the documents, of the decisions, are in the un- 
classified part. Now, you can check it and see if I am wrong. I 
might be. 

However, there is no rule that says that the public cannot see sur- 
name copies, or there is nothing that a person can turn to and say to a 
member of the public, “You cannot see this because there is a rule 
against this”? 

Mr. Davis. There is no rule that I know of except that rule which 
was read into the record contrary to the public interest. 

Mr. Lanican. But if a congressional committee asked to see the 
surname copies, the rule has been established that it is not a matter 
proper for the Congress to see. Is that it? 

Mr. Davis. There has not been any such general rule established. 
That has been the policy, as I have said 

Mr. Lanigan. That has been the policy that has been estab- 
lished —— 

Mr. Davis. For many years. It has nothing to do with the Interior 
Department, any more than it has with Commerce, the Treasury, or 
any other department of the Government. 

Mr. Dawson. We do not have this difficulty with the others. 

Mr. Horrman. Oh, yes. We had it with President Truman when 
we asked Mr. Steelman to come up. He was subpenaed twice, and he 
did not even come. 

Mr. Dawson. And he gave you the reason. He gave you the order 
unaet which it was promulgated. If Mr. Davis can show me an order 
by the President, under which order he can justify his not giving this 
to us, I would like to see it. Now, in absence of such an order, he 
should let us see it. 

Mr. Horrman. See what? 

Mr. Dawson. The surname copy. 

Mr. Laniean. Now, yesterday at the ae you said that you 
would check into the El Paso Natural Gas Co. case which you had 
cited, and find out whether or not the Dieentanent of Interior had 
ts ommended that it be appealed. Have you had an opportunity to do 
that ‘ 














290 CERTAIN ACTIVITIES REGARDING POWER 


Mr. Davis. I have not had a chance to do that at all. Itold you we 
would write you. 

Mr. Lanican. So we have two things to be supplied to the commit- 
tee: That information on the E] Paso Natural Gas Co. case, and the 
change in the Bureau of Indian Affairs regulations. 

Mr. Davis. That is right. 

Mr. Lanican. Those are the two items. 

Mr. Davis. All right, sir; you shall have that letter. 

Mr. Laniean. I think that is all. 

(The letter referred to is as follows:) 

DEPARTMENT OF THE INTERIOR, 
OFFICE OF THE SOLICITOR, 
Washington 25, D. C.. August 80, 1955. 
Hon. EARL CHUDOFF, 
Chairman, Public Works and Resources Subcommittee, 
House of Representatives, Washington 25, D. C. 

DEAR Mr. CHUDOFF: This responds to your letter of August 18 referring to 
the appearance of Under Secretary Clarence A. Davis before the Subcommittee 
on Public Works and Resources on July 6 and 7, 1955, and requesting certain 
listed information. Mr. Davis is away from Washington and will not return 
for several days. His office has requested me to reply for him. The informa- 
tion requested by you is set out herein or enclosed as follows: 

1. On May 18, 1958, while Clarence A, Davis was Solicitor for the Departinent 
he directed a letter to the Attorney General in which he recommended against 
the filing of a petition for a writ of certiorari in connection with the decision of 
the court of appeals in Fl Paso Natural Gas Co. v. Chapman. 

2. (a) The Bureau of Indian Affairs and the Department of the Interior are 
not now, and were not at the time Mr. Davis testified, actively considering 
amendment of regulations governing rights-of-way over Indian lands to elimi 
nate the power wheeling provisions. It is possible the matter was mentioned 
or discussed at the time the Bureau of Land Management regulations were 
being considered and discussed. 

3. The discussion during Mr. Davis’ testimony on the question of disclosing 
executive documents to Congress centered around the memorandum from the 
Attorney General to the President, which was released by the President on 
May 17, 1954. It was this brief which Mr. Davis offered to furnish you. <A 
copy is attached together with a copy of the President’s press release and a 
copy of a memorandum of the Administrative Assistant Secretary of the De- 
partment of the Interior to the heads of all bureaus dated June 15, 1955. 

4. The compilation by Mr. Geissinger of right-of-way applications across pub 
lic land for powerlines of 33 kilovolts or over is enclosed.’ 

Sincerely yours, 
EpMUND T. FRITz, 
Acting Solicitor. 
DEPARTMENT OF TITE INTERIOR, 
OFFICE OF THE SEORETARY. 

Washington 25, D. C. June 15, 1955. 
Memorandum to: Heads of bureaus. 
From: Administrative Assistant Secretary. 
Subject: Confidential papers and information. 

There are attached for information and guidance a reproduced copy of a 
letter dated May 17, 1954, from the President to the Secretary of Defense, and 
a memorandum from the Attorney General to the President dealing with the 
disclosure of papers and information when such disclosure would be ,incompati- 
ble with the public interest. 

In ordering that there may be uniformity within the Department in observing 
the President’s policy on this subject, it is suggested that all questions per 
taining to the policy be referred to this Office. This Office will be responsible 
for having all such questions resolved in consultation with other appropriate 
officers of the Department. 

D. OrtIs BEASLEY. 


1 This compilation appears with Mr. Geissinger’s testimony. 
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THE WHITE HOUSE, May 17,1954. 

(The President today sent the following letter to the Secretary of Defense :) 
(he honorable the SECRETARY OF DEFENSE, 

Washington, D.C. 

DEAR Mr. SECRETARY: It has long been recognized that to assist the Congress 
n achieving its legislative purposes every executive department or agency must, 
upon the request of a congressional committee, expeditiously furnish information 
relating to any matter within the jurisdiction of the committee, with certain 
historical exceptions—some of which are pointed out in the attached memo- 
randum from the Attorney General. This administration has been and will 
continue to be diligent in following this principle. However, it is essential to the 
successful working of our system that the persons entrusted with power in 
any one of the three great branches of government shall not encroach upon the 
iuthority confided to the others. The ultimate responsibility for the conduct of 
the executive branch rests with the President. 

Within this constitutional framework each branch should cooperate fully with 
each other for the common good. However, throughout our history the President 
has withheld information whenever he found that what was sought was confi- 
dential or its disclosure would be incompatible with the public interest or jeopard- 
ize the safety of the Nation. 

Because it is essential to efficient and effective administration that employees 
if the executive branch be in a position to be completely candid in advising with 
each other on official matters, and because it is not in the public interest that 
any of their conversations or communications, or any documents or reproductions, 

oncerning such advice be disclosed, you will instruct employees of your Depart- 
ment that in all of their appearances before the subcommittee of the Senate 
Committee on Government Operations regarding the inquiry now before it they 
ire not to testify to any such conversations or communications or to produce 
any such documents or reproductions. This principle must be maintained re- 
gardless of who would be benefited by such disclosures. 

I direct this action so as to maintain the proper separation of powers between 
the executive and legislative branches of the Government in accordance with 
my responsibilities and duties under the Constitution. This separation is vital 
to preclude the exercise of arbitrary power by any branch of the Government. 

Dy this action I am not in any way restricting the testimony of such witnesses 

sto what occurred regarding any matters where the communeation was directly 
between any of the principals in the controversy within the executive branch 
on the one hand and a member of the subcommittee or its staff on the other. 
Sincerely, 
DwicutT D. EISENHOWER. 


MEMORANDUM 


lor: The President. 
from: The Attorney General. 

One of the chief merits of the American system of written constitutional law 
is that all the powers entrusted to the Government are divided into three great 
departments, the executive, the legislative, and the judicial. It is essential to 
the successful working of this system that the persons entrusted with power in 
any one of these branches shall not be permitted to encroach upon the powers 
confided to the others, but that each shall be limited to the exercise of the 
powers appropriate to its own department and no other. The doctrine of 
separation of powers was adopted to preclude the exercise of arbitrary power 
and to save the people from autocracy. 

This fundamental principle was fully recognized by our first President, George 


Washington, as early as 1796 when he said: “* * it is essential to the due ad- 
ministration of the Government that the boundaries fixed by the Constitution 
between the different departments should be preserved * *” In his Farewell 


\ddress, President Washington again cautioned strongly against the danger of 
encroachment by one department into the domain of another as leading to 
espotism. This principle has received steadfast adherence throughout the 
any years of our history and growth. More than ever, it is our duty today 
to heed these words if our country is to retain its place as a leader among the 
free nations of the world. 
For over 150 years—almost from the time that the American form of govern- 


ment was created by the adoption of the Constitution—our Presidents have estab- 
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lished, by precedent, that they and members of their Cabinet and other heads 
of executive departments have an undoubted privilege and discretion to keep 
confidential, in the public interest, papers and information which require 
secrecy. American history abounds in countless illustrations of the refusal, on 
occasion, by the President and heads of departments to furnish papers to 
Congress, or its committees, for reasons of public policy. The messages of our 
past Presidents reveal that almost every one of them found it necessary to 
inform Congress of his constitutional duty to execute the office of President, 
and, in furtherance of that duty, to withhold information and papers for the 
public good. 

Nor are the instances lacking where the aid of a court was sought in vain to 
obtain information or papers from a President and the heads of departments, 
Courts have uniformly held that the President and the heads of departments 
have an uncontrolled discretion to withhold the information and papers in the 
publie interest; they will not interfere with the exercise of that discretion, and 
that Congress has not the power, as one of the three great branches of the Govern- 
ment, to subject the executive branch to its will any more than the executive 
branch may impose its unrestrained will upon the Congress. 


PRESIDENT WASHINGTON’S ADMINISTRATION 


In March 1792, the House of Representatives passed the following resolution : 

“Resolved, That a committee be appointed to inquire into the causes of the 
failure of the late expedition under Major General St. Clair; and that the said 
committee be empowered to call for such persons, papers, and records, as may 
be necessary to assist their inquiries” (3 Annals of Congress, p. 493). 

This was the first time that a committee of Congress was appointed to look 
into a matter which involved the executive branch of the Government. The 
expedition of General St. Clair was under the direction of the Secretary of War. 
The expenditures connected therewith came under the Secretary of the Treas- 
ury. The House based its right to investigate on its control of the expenditures 
of public moneys. It appears that the Secretaries of War and the Treasury 
appeared before the committee. However, when the committee was bold enough 
to ask the President for the papers pertaining to the General St. Clair campaign, 
President Washington called a meeting of his Cabinet (Binkley, President and 
Congress, pp. 40-41). 

Thomas Jefferson, as Secretary of State, reports what took place at that 
meeting. Besides Jefferson, Alexander Hamilton, Henry Knox, Secretary of 
War; and Edmond Randolph, the Attorney General, were present. The com 
mittee had first written to Knox for the original letters, instructions, etce., to 
General St. Clair. President Washington stated that he had called his Cabinet 
members together because it was the first example of a demand on the Executive 
for papers, and he wished that so far as it should become a precedent, it should 
be rightly conducted. The President readily admitted that he did not doubt 
the propriety of what the House was doing, but he could conceive that there 
might be papers of so secret a nature, that they ought not to be given up. Wash- 
ington and his Cabinet came to the unanimous conclusion— 

“First, that the House was an inquest, and therefore might institute inquiries. 
Second, that it might call for papers generally. Third, that the Executive ought 
to communicate such papers as the public good would permit, and ought to refuse 
those the disclosure of which would injure the public: consequently were to 
exercise a discretion. Fourth, that neither the committee nor House had a right 
to call on the head of a department who and whose papers were under the 
President alone; but that the committee should instruct their chairman to move 
the House to address the President.” 

The precedent thus set by our first President and his Cabinet was followed in 
1796, when President Washington was presented with a resolution of the House 
of Representatives which requested him to lay before the House a copy of the 
instructions to the Minister of the United States who negotiated the treaty with 
the King of Great Britain, together with the correspondence and documents 
relative to that treaty. Apparently it was necessary to implement the treaty 
with an appropriation which the House was called upon to vote. The House 
insisted on its right to the papers requested, as a condition to appropriating the 
required funds (President and Congress, Wilfred E. Binkley (1947), p. 44). 

President Washington’s classic reply was, in part, as follows: 

“T trust that no part of my conduct has ever indicated a disposition to withhold 
any information which the Constitution has enjoined upon the President as a 
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duty to give, or which could be required of him by either House of Congress as 
a right; and with truth I affirm that it has been, as it will continue to be while 
I have the honor to preside in the Government, my constant endeavor to har- 
monize with the other branches thereof so far as the trust delegated to me by the 
people of the United States and my sense of the obligation it imposes to ‘preserve, 
protect, and defend the Constitution’ will permit’ (Richardson, Messages and 
Papers of the Presidents, vol. 1, p. 194). 

Washington then went on to discuss the secrecy required in negotiations with 
foreign governments, and cited that as a reason for vesting the power of making 
treaties in the President, with the advice and consent of the Senate. He felt 
that to admit the House of Representatives into the treatymaking power, by 
reason of its constitutional duty to appropriate moneys to carry out a treaty, 
would be to establish a dangerous precedent. He closed his message to the House 
as follows: 

“As, therefore, it is perfectly clear to my understanding that the assent of the 
House of Representatives is not necessary to the validity of a treaty * * * and 
as it is essential to the due administration of the Government that the boundaries 
fixed by the Constitution between the different departments should be preserved, 
a just regard to the Constitution and to the duty of my office, under all the 
circumstances of this case, forbids a compliance with your request” (Richardson, 
Messages and Papers of the Presidents, vol. 1, p. 196). 


PRESIDENT JEFFERSON'S ADMINISTRATION 


In January 1807, Representative Randolph introduced a resolution, as follows: 

“Resolved, That the President of the United States be, and he hereby is, re- 
quested to lay before this House any information in possession of the Executive, 
except such as he may deem the public welfare to require not to be disclosed, 
touching any illegal combination of private individuals against the peace and 
safety of the Union, or any military expedition planned by such individuals 
against the territories of any power in amity with the United States; together 
with the measures which the Executive has pursued and proposes to take for 
suppressing or defeating the same” (16 Annals of Congress (1806-7), p. 336). 

The resolution was overwhelmingly passed. The Burr conspiracy was then 
stirring the country. Jefferson had made it the object of a special message to 
Congress wherein he referred to a military expedition headed by Burr. Jefler- 
son’s reply to the resolution was a message to the Senate and House of Repre- 
sentatives. Jefferson brought the Congress up to date on the news which he had 
been receiving concerning the illegal combination of private individuals against 
the peace and safety of the Union. He pointed out that he had recently received 
a mass of data, most of which had been obtained without the sanction of an oath 
so as to constitute formal and legal evidence. “It is chiefly in the form of letters, 
often containing such a mixture of rumors, conjectures, and suspicions as renders 
it difficult to sift out the real facts and unadvisable to hazard more than general 
outlines, strengthened by concurrent information or the particular credibility of 
the relator. In this state of the evidence, delivered sometimes, too, under the 
restriction of private confidence, neither safety nor justice will permit the 
exposing names, except that the principal actor, whose guilt is placed beyond 
question” (Richardson, Messages and Papers of the Presidents, vol. 1, p. 412, 
dated January 22, 1807). 


SIMILAR ACTIONS BY PRESIDENTS JACKSON, TYLER, BUCHANAN, AND GRANT 


On February 10, 1835, President Jackson sent a message to the Senate wherein 
he declined to comply with the Senate’s resolution requesting him to communicate 
copies of charges which had been made to the President against the official con- 
duct of Gideon Fitz, late Survey General, which caused his removal from office. 
The resolution stated that the information requested was necessary both in the 
action which it proposed to take on the nomination of a successor to Fitz, and in 
connection with the investigation which was then in progress by the Senate 
respecting the frauds in the sales of public lands. 

The President declined to furnish the information. He stated that in his 
judgment the information related to subjects exclusively belonging to the execu- 
tive department. The request therefore encroached on the constitutional powers 
of the Executive. 

The President’s message referred to many previous similar requests, which he 
deemed unconstitutional demands by the Senate: 
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“Their continued repetition imposes on me, as the representative and trustee 
of the American people, the painful but imperious duty of resisting to the utmost 
any further encroachment on the rights of the Executive” (ibid., p. 133). 

The President next took up the fact that the Senate resolution had been passed 
in executive session, from which he was bound to presume that if the informa- 
tion requested by the resolution were communicated, it would be applied in secret 
session to the investigation of frauds in the sales of public lands. The President 
said that, if he were to furnish the information, the citizen whose conduct the 
Senate sought to impeach would lose one of his basic rights, namely, that of a 
public investigation in the presence of his accusers and of the witnesses against 
him. In addition, compliance with the resolution would subject the motives of the 
President, in the case of Mr. Fitz, to the review of the Senate when not sitting 
as judges on an impeachment; and even if such a consequence did not follow in 
the present case, the President feared that compliance by the Executive might 
thereafter be quoted as a precedent for similar and repeated applications. 

“Such a result, if acquiesced in, would ultimately subject the independent 
constitutional action of the Executive in a matter of great national concernment 
to the domination and control of the Senate: * * *. 

“T therefore decline a compliance with so much of the resolution of the Senate 
as requests ‘copies of the charges, if any,’ in relation to Mr. Fitz, and in doing so 
must be distinctly understood as neither affirming nor denving that any such 
charges were made; * * *” (ibid., p. 134). 

One of the best reasoned precedents of a President’s refusal to permit the 
head of a department to disclose confidential information to the House of Repre 
sentatives is President Tyler’s refusal to communicate to the House of Repre 
sentatives the reports relative to the affairs of the Cherokee Indians and to the 
frauds which were alleged to have been practiced upon them. A resolution of the 
House of Representatives had called upon the Secretary of War to communicate 
to the House the reports made to the Department of War by Lieutenant Colonel 
Hitchcock relative to the affairs of the Cherokee Indians together with all infor- 
mation communicated by him concerning the frauds he was charged to investi 
gate: also all facts in the possession of the Executive relating to the subject 
The Secretary of War consulted with the President and under the latter's 
direction informed the House that negotiations were then pending with the 
Indians for settlement of their claims; in the opinion of the President and the 
Department, therefore, publication of the report at that time would be inconsistent 
with the public interest. The Secretary of War further stated in his answer to 
the resolution that the report sought by the House, dealing with alleged frauds 
which Lieutenant Colonel Hitchcock was charged to investigate,, contained infor 
mation which was obtained by Colonel Hitchcock by ex parte inquiries of persons 
whose statements were without the sanction of an oath, and which the persons 
implicated had had no opportunity to contradict or explain. The Secretary of 
War expressed the opinion that to promulgate those statements at that time would 
he grossly unjust to those persons, and would defeat the object of the inquiry. He 
also remarked that the Department had not been given at that time sufficient 
opportunity to pursue the investigation, to call the parties affected for explana- 
tions, or to determine on the measures proper to be taken. 

The answer of the Secretary of War was not satisfactory to the Committee on 
Indian Affairs of the House, which claimed the right to demand from the Execu- 
tive and heads of departments such information as may be in their possession 
relating to subjects of the deliberations of the House. 

President Tyler in a message dated January 31, 1848, vigorously asserted that 
the House of Representatives could not exercise a right to call upon the Executive 
for information, even though it related to a subject of the deliberations of the 
House, if, by so doing, it attempted to interfere with the discretion of the 
Executive. 

The same course of action was taken by President James Buchanan in 1860 in 
resisting 2 resolution of the House to investigate whether the President or any 
other officer of the Government had, by money, patronage or other improper 
means sought to influence the action of Congress for or against the passage of 
any law relating to the rights of any State or Territory (see Richardson, Messages 
and Papars of the Presidents, vol. 5, pp. 618-619). 

In the administration of President Ulysses S. Grant the House requested the 
President to inform it whether any executive offices, acts, or duties, and if any, 
what, have been performed at a distance from the seat of government established 
by law. It appears that the purpose of this inquiry was to embarrass the 
President by reason of his having spent some of the hot months at Long Branch. 
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President Grant replied that he failed to find in the Constitution the authority 
given to the House of Representatives, and that the inquiry had nothing to do with 
legislation (Richardson, Messages and Papers of the Presidents, vol. VII, pp. 
362-368 ). 


PRESIDENT CLEVELAND’S ADMINISTRATION 


In 1886, during President Cleveland’s administration, there Was an extended 
discussion in the Senate with reference to its relations to the hixecutive caused 
by the refusal of the Attorney General to transmit to the Senate certain d 
ments concerning the administration of the office of the district attorney for the 
southern district of south Alabama, and suspension of George W. Durkin, the late 
incumbent. The majority of the Senate Committee on the 
Was entitled to know all that officially exists or 
ments of Government and that neither the Pr 
could withhold official facts and 
unofficial papers. 

In his reply President Cleveland disclaimed any intention to withhold oflicial 
papers, but he denied that papers and documents inherently private or 
tial, addressed to the President or a head of a depariment, having reference to an 
act entirely executive such as the suspension of an official, were changed in their 
hature and became official when placed for convenience in the custody of a publie 
department (Richardson, Messages and Papers of the Presidents, vol. 8. pp. 3878 


> 


of, 381). 
Challenging the attitude that because the executive departments were created 

by Congress the latter had any supervisory power over them, 

declared (Eberling, Congressional Investigation, p. 258) : 

“I do not suppose that the public offices of the United States are regulated or 
controlled in their relations to either House of Congress by the fact that they 
were created by laws enacted by theniselves. It must be that these instrumental 
ities were created for the benefit of the people and to answer the genera] purposes 
of government under the Constitution and the laws, and that they are unencun 
bered by any lien in favor of either branch of Congress fsrowing out of their 
construction, and unembarassed by any obligation to the 
their creation.” 
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PRESIDENT THEODORE ROOS] VELT’S ADMINISTRATION 


In 1909, during the administration of President Theodore Roosevelt. the ques 
tion of the right of the President to exercise complete direction and control over 
heads of executive departments wis aised again. At that time the Senate passed 
a resolution directing the Attorney General to inform the Senate whether certain 
legal proceedings had been instituted against the United States Steel Corp., and 
if not, the reasons for its nonaction. Request was also made for any opinion of 
the Attorney General, if one was w ritten. Vresident Theodore Roosevelt replied 
refusing to honor this request upon the ground that “Heads of the executive 
deaprtments are subject to the Constitution. and to the laws passed by the Con- 
cress in pursuance of the Constitution, and to the directions of the President of 
the United States, but to no other direction whatever” (Congressional Record, vol. 
45, pt 1, 60th Cong., 24 Sess., pp. 527-528). 


al 

When the Senate was unable to get the documents from the Attorney General, 
it summoned Herbert K. Smith, the head of the Bureau of Corporations, and re 
quested the papers and documents on penalty of imprisonment for contempt. Mr 
Smith reported the request to the President, who directed him to turn over to the 
President all the pipers in the case “so that I could assist the Senate in the prose 
Cution of its investigation.” President Roosevelt then informed Senator Clark. 
of the Judiciary Committee, what had been done; that he had the papers and the 
only way the Senate could get them was through his impeachment. President 
Roosevelt also explained that some of the facts were given to the Government 
under the seal of secrecy and cannot be divulged, “and I will see to it that the 
Word of this Government to the individual is kept sacred” (Corwin, The Presi- 
dent—Oflice and Powers. PP. 281, 428; Abbott, The Letters of Archie Butt, 
personal aide to President Roosevelt, pp. 305-306). 


PRESIDENT COOLIDGE’S ADMINISTRATION 


In 1924, during the administration of President Coolidge, 


the latter objected 
to the action of a spe 


cial investigating committee appointed by the Senate to 
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investigate the Bureau of Internal Revenue. Request was made by the com- 
mittee for a list of the companies in which the Secretary of the Treasury was 
alleged to be interested for the purpose of investigating their tax returns. Calling 
this exercise of power an unwarranted intrusion, President Coolidge said: 
“Whatever may be necessary for the information of the Senate or any of its com- 
mittees in order to better enable them to perform their legislative or other con- 
stitutional functions ought always to be furnished willingly and expeditiously by 
any department. But it is recognized both by law and custom that there is 
certain confidential information which it would be detrimental to the public 
service to reveal” (68th Cong., Ist sess., Record, Apr. 11, 1924, p. 6087). 


PRESIDENT HOOVER’S ADMINISTRATION 


A similar question arose in 1930 during the administration of President Hoover. 
Secretary of State Stimson refused to disclose to the chairman of the Senate 
Foreign Relations Cominittee certain confidential telegrams and letters leading up 
to the London Conference and the London Treaty. The committee asserted its 
right to have full and free access to all records touching the negotiations of 
the treaty, basing its right on the constitutional prerogative of the Senate in the 
treatymaking process. In his message to the Senate, President Hoover pointed 
out that there were a great many informal statements and reports which were 
given to the Government in confidence. The Executive was under a duty, in order 
to maintain amicable relations with other nations, not to publicize all the nego- 
tiations and statements which went into the making of the treaty. He further 
declared that the Executive must not be guilty of a breach of trust, nor violate 
the invariable practice of nations. “In view of this, I believe that to further 
comply with the above resolution would be incompatible with the public interest” 
(S. Doc. No. 216, T1ist Cong., special sess., p. 2). 


PRESIDENT FRANKLIN D. ROOSEVELT’S ADMINISTRATION 


The position was followed during the administration of President Franklin D. 
Roosevelt. There were many instances in which the President and his execu- 
tive heads refused to make available certain information to Congress the dis- 
closure of which was deemed to be confidential or contrary to public interest. 
Merely a few need be cited. 

1. Federal Bureau of Investigation records and reports were refused to con- 
gressional committees, in the public interest (40 Op. A. G. No. 8, Apr. 30, 1941). 

2. The Director of the Federal Bureau of Investigation refused to give testi- 
mony or to exhibit a copy of the President’s directive requiring him, in the 
interests of national security, to refrain from testifying or from disclosing the 
contents of the Bureau’s reports and activities (hearings, vol. 2, House, 78th 
Cong., Select Committee To Investigate the Federal Communications Com- 
mission (1944), p. 2337). 

8. Communications between the President and the heads of departments were 
held to be confidential and privileged and not subject to inquiry by a committee 
of one of the Houses of Congress (letter dated January 22, 1944, signed Francis 
Biddle, Attorney General, to Select Committee, etc.). 

4. The Director of the Bureau of the Budget refused to testify and to produce 
the Bureau’s files, pursuant to subpena which had been served upon him, because 
the President had instructed him not to make public the records of the Bureau 
due to their confidential nature. Public interest was again invoked to prevent 
disclosure (reliance placed on Attorney General’s Opinion in 40 Op. A. G. No. 
8, Apr. 30, 1941). 

5. The Secretaries of War and Navy were directed not to deliver documents 
which the committee had requested, on grounds of public interest. The Secre- 
taries, in their own judgment, refused permission to Army and Navy officers to 
appear and testify because they felt that it would be contrary to the public in- 
terests (hearings, Select Committee To Investigate the Federal Communications 
Commission, vol. 1, pp. 46, 48-68). 


PRESIDENT TRUMAN’S ADMINISTRATION 


During the Truman Administration also the President adhered to the tradi 
tional Executive view that the President’s discretion must govern the surrender 
of executive files. Some of the major incidents during the administration of 
President Truman in which information, records, and files were denied to con- 
gressional committees were as follows: 
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Type of document refused 

FBI letter-report on Dr. Condon, Di- 
rector of National Bureau of Stand- 
ards, refused by Secretary of Com- 
merce. 

President issued directive forbidding all 
executive departments and agencies 
to furnish information or reports con- 
cerning loyalty of their employees to 
any court or committee of Congress, 
unless President approves. 

Dr. John R. Steelman, confidential ad- 
viser to the President, refused to ap- 
pear before Committee on Education 
and Labor of the House, following the 
service of two subpenas upon him. 
President directed him not to appear. 

Attorney General wrote Senator Fergu- 
son, chairman of Senate Investiga- 
tions Subcommittee, that he would not 
furnish letters, memoranda, and other 
notices which the Justice Department 
had furnished to other Government 
agencies concerning W. W. Reming- 
ton, 

S. Res. 231 directing Senate subcommit- 
tee to procure State Department 
loyalty files was met with President 
Truman’s refusal, following vigorous 
opposition of J. Edgar Hoover. 

Attorney General and Director of FBI 
appeared before Senate subcommit- 
tee. Mr. Hoover’s historic statement 
of reasons for refusing to furnish raw 
files approved by Attorney General. 

General Bradley refused to divulge con- 
versations between President and his 
advisers to combined Senate Foreign 
Relations and Armed Services Com- 
mittees. 

President Truman directed Secretary of 
State to refuse to Senate Internal 
Security Subcommittee the reports 
and views of Foreign Service officers. 

Acting Attorney General Perlman laid 
down procedure for complying with 
requests for inspection of Department 
of Justice files by Committee on the 
Judiciary : 

Requests on open cases would not 
be honored. Status report will be 
furnished. 

As to closed cases, files would be 
made available. All FBI reports and 
confidential information would not be 
made available. 

As to personnel files, they are never 
disclosed. 

President Truman instructed Secretary 
of State to withhold from Senate Ap- 
propriations Subcommittee files on 
loyalty and security investigations of 
employees—policy to apply to all 
executive agencies. The names of in- 
dividuals determined to be security 
risks would not be divulged. The vot- 
ing record of members of an agency 
loyalty board would not be divulged. 
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Thus, you can see that the Presidents of the United States have withheld 
information of executive departments or agencies whenever it was found that 
the information sought was confidential or that its disclosure would be incom- 
patible with the public interest or jeopardize the safety of the Nation. The 
courts too have held that the question whether the production of the papers was 
contrary to the public interest was a matter for the Executive to determine. 

By keeping the lines which separate and divide the three great branches of our 
yovernment clearly defined, no one branch has been able to encroach upon the 
powers of the other. 

Upon this firm principle our country’s strength, liberty, and democratic form 
of government will continue to endure. 

Mr. Cuuporr. Do you have any further questions, Mr. Dawson 7 

Mr. Dawson. No; thank you. 

Mr. Cuuporr. Mr. Hoffman? 

Mr. Horrman. No. 

Mr. Cuuporr. Mr. Jonas? 

Mr. Hlorrman. Oh, ves, I have one. Yesterday you were asked 
about whether you talked with various men and some of them were 
named, Evidently, some of them had committed the offense, if it is 
an offense, of being engaged in private industry for a profit. Do 
you know of any reason P why you should not have talked with them / 

Mr. Davis. No, I do not know of any reason. We had that before 
you came in, Mr. Hoffman, at some length. 

Mr. Dawson. The public would be interested if that talk resulted in 
a change of policy which gave a benefit to the person talked to. 

Mr. Horrman. That is right. 

Mr. Dawson. That would be a question that ought to be looked into 
with care. That is our province, to look into it. 

Mr. Horrman. That is our view. It is that everyone who has a 
dollar who won't give it to somebody else is suspect. 

Mr. Dawson. Until it is cleared up, because they put themselves 
in that position by doing that. 

Mr. Horrman. By accumulating it? 

Mr. Dawson. No: by representing those who were adverse and who 
would get the benefit of the change. The public is interested, and 
it should be looked into. If there is nothing to it, then it is cleared 
up. But until it is cleared up, it can be looked at with suspicion. 
We place Caesar’s wife above suspicion: and so public officials. 

Mr. Cuuporr. Mr. Jonas, do you have any questions ? 

Mr. Jonas. Yes. I asked Mr. Davis one, and we got involved in 
a colloquy around the table. I do not think he responded to it. Do 
vou know about the Mastin White change in 1949? Does it contain 
surnames / 

Mr. Davis. It does not. 

Mr. Jonas. Now, we talked so much about these 13 changes in the 
regulations; would you, as the official responsible official in the De- 
partment who recommended them at the last instance to the Secretary, 
like to discuss each of those 13 regulations and explain to the com- 
mittee why, in your opinion, you thought the change was reasonable 
and proper; or do you think that subject has been covered ? 

Mr. — Well, I do not know how adequately it has been covered. 

Mr. Jonas. That is what we are really here investigating, the sub- 
stance of the changes, and we have spent very little time on that in 
this hearing in the last 2 days. We did spend some time with Mr. 
(ieissinger, who was on the witness stand, going into these specific 
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ithheld 


A tat changes. However, you have not discussed the specific changes. 
incom- Mr. Davis. Well, I have discussed the two or three that are 
1. The fundamental. 
cee Mr. Jonas. You discussed (m) ‘ 
aioe Mr. Davis. I discussed (m). 
yon the Mr. Jonas. (m) is the one you say you turned down, and it was 
recommended by the utilities companies 
i¢ form Mr. Davis. That is right. 
Mr. Jonas. And the other one is the one dealing with excess 
on ? capacity ¢ 
Mr. Davis. The other one is the one that required as a condition of 
the least that the excess capacity im transmission lines should be 
available. 
Mr. Jonas. That is number what / 
asked Mr. Davis. That was taken out. 
| were Mr. Jonas. Do you remember the number of that / 
f it is Mr. Davis. No, I do not have the number of that. 
Do Mr. Laniean. 244.44 (dl). 
Hem 4 Mr. Jonas. That was (d) and (m) ¢ 
before Mr. Davis. That is right. Now, with reference to that one, Mr. 
Jonas, | said this: No. 1, I read into the record a statement of the 
ted in Bureau of Reclamation that in their years they had never had occa 
sion to use the regulation. I said further, that the regulation had 
é ap peared to me, out of a long exper ience in the business, as an lmpre uw 
d into tical type of regulation, the fact it had not been used at all. 
Mr. Jonas. Forgive me for interrupting. I think a iameaea that 
has a rather thoroughly yesterday. 
Mr. Davis. That is right. 
selves Mr. Jonas. I do not care to provoke any further comment on that 
one. Now, the other 11? 
Mr. Davis. The others fall in this general category. They are 
| who simply changes which provide for hearing before action takes place. 
. and Mr. Jonas. Well, one changed the scale of maps ¢ 
eared Mr. Davis. That is right, but it only changed the scale of maps 
WevoOn, with reference to electric transmission lines, and conformed them to 
the standard. 
Mr. Jonas. 81 by 11 size letterhead ? 
ed_in Mr. Davis. That is right. And that chinge was made purely in 
Do : the interest, No. 1, of the filing system, and, No. 2, to get the trans 
ntam : mission ee scale of 1 mile to the inch. 
Mr. Cuuporr. Mr. Jonas, will you yield at that point? 
Mr. Jonas. Surely. 
Hn the Mr. Cuuporr. My recollection is that one of the regulations allowed 
De- . an increase in the rent for the use of these public lands. Is that right / 
etary, Mr Davis. Yes. 
com- Mr. Cuuporr. I mean, it prevented an increase, closed up the 
nable rental—put a ceiling on the rental ¢ 
Mr. Davis. That is right. 
vered, Now, there was some criticism of that on the ground that a rental 
» sub- ; which was uniform was not proper in some cases because of the fact 
lat In ; that there was timberland involved, and you might have situations, 
a Mr. i therefore, where it was not adequate. , . 
vec fic : 
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Mr. Geissinger, to whom that question was thrown, had either, be- 

cause he was here on the stand or else he had not studied it, otherwise 

entirely overlooked the fact that the 244.9 regulation, w ith reference 
to timber, Mr. Jonas, says this: 

The lessee, the company, whoever it is, building the line, shall (f) 
pay to the United States the full value of all damage to the lands or 
other property of the United States caused by him or his employees, 
contractors or employees of the contractors; and indemnify the United 
States against any liability for damages to livestock, persons, or 
property arising from the occupancy of use of the land under the 

right-of-way. 

‘Now, the next one says that—this is the one which answers the ques- 
tion largely—he also agrees to notify promptly the superintendent in 
charge of the amount of merchantable timber, if any, which will be 
cut, removed or destroyed in the construction and maintenance of 
the project, and to pay the United States through such superintendent 
in advance of construction such sum of money as such superintendent 
may determine to be the full stumpage value of the timber to be so 
cut, removed or destroyed. 

Mr. Jonas. Were those regulations you have just read changed ? 

Mr. Davis. No; those were not changed; those are still in effect, 
so that the compensation is just as adequate as it always was. I think, 
so far as I ara concerned, Mr. Jonas, that pretty well outlines my 
view of the substance of the matter. 

Mr. Jonas. Leaving 10 regulations. We have discussed (m) and 
(d), and now we have discussed the one dealing with the scale to be 
used in the maps. That would leave 10. Would you say that with 
respect to the remaining 10, neither is fundamental, and all deal with 
procedural matters ¢ 

Mr. Davis. I think they do, yes. All of them conform, in general, 
to the insertion of language, as for instance 244.21 ( f). 

Now, there was one that said, in the first place—well, I will not take 
time to read it, but what it said was that at any time not less than 
5 years after either the approval of the right-of-way or the last 
revision of rental charges—W ait a minute. 

Originally it said the Administrator might simply change the rental 
period. I changed that to say he might, | after 1 easonable notice and 
opportunity for hearing, revise the charges and impose such new 
charges as may be reasonable and proper under the circumstances. 
Now, there are several where language substantially identical to that 
language was inserted in the regulations. 

Mr. Jonas. Is it your opinion, as you sit here before the committee 
and as you view these changes that were made, that the changes in every 
respect were reasonable and fair and, in your judgment, in the public 
interest 4 

Mr. Davis. In my judgement they are very definitely in the public 
interest, first because the regulations as changed do provide for due 
process of law in the change of future regulations. 

Secondly, they are in the public interest because I am thoroughly 
convinced that they were an actual deterrent to the construction of 
some lines and, consequently, a deterrent to development of the West- 
ern States, and especially in view of the fact that the Bureau of 
Reclamation tells me they had never used these regulations, and 
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, be- they have even gone farther and said they could not use them, that 

— they recognize, themselves, they were not entirely practical. 

es Mr. Cuvuporr. Can I interrupt you at that point, Mr. Davis? Did 

I understand you to say in your opinion these changes of regulations 

(f) under due process of law 

IS or Mr. Davis. No; I said that they provide, as the one which I just 

pony read—it says the rental charges may be changed after notice of hearing 

ited and an opportunity to be heard, which is the language which I inserted. 

— Mr. Cuvuporr. But when you had the original hearing to determine 
the whether the regulation shall be changed, the only ones that got notice 

| of that hearing were the private power companies ? 
aa Mr. Davis. That is right. 
t in Mr. Cuuporr. You did not notify the REAs or cooperatives or 


| be anvbody else ? 


e of Mr. Davis. That is right. 

dent Mr. Jonas. Well, the REA’s, since they have been mentioned, would 

dent not necessarily be interested in the size of maps, the scale to be used in 

e SO constructing maps, or in the amount of rental to be charged, any more 

than any other taxpayers would, would they ? 

1? Mr. Davis. No, they would not, so far as I know. And, the fact 

fect, that in the promulgation of the original regulations Mr. White did 

ink, not contact them; the fact that they had not been called to my atten- 
my tion as having any great interest in the thing; the fact that these lines 


that we are talking about here are major transmission lines, that is, 





and they are not the kind that you can take a line off and go down to serve 

0 be somebody’s house at all, it did not seem, to me, was any primary 

with interest of this organization. 

with Mr. Cuuvporr. It was your contention at that time REA’s would 
have no interest at all in this problem ¢ 

eral, Mr. Davis. I do not believe they had any. 

Mr. Cuuporr. Of course, we are going to have Mr. Ellis follow you, 
take and he represents the REA. He will tell whether or not they did have 
than any interest. 

last Mr. Dawson. Didn’t it deny a right to them that they could enjoy 
if the oceasion should arise ? 

ntal Mr. Jonas. Let him answer that; but, I mean, I think they certainly 

and might have an interest in section (d). However, I was directing my 

new remarks to the other 12 regulations. I cannot see anything, as I read 

neces. them, that indicates they would be any more interested in the other 

that regulations than any citizen. 

Mr. Cuuporr. Of course, we are going to get an opportunity to find 
ittee : out whether they would when Mr. Ellis testifies. 
very Mr. Davis. Well, in conclusion, obviously I would not have changed 
iblic these regulations if I had not thought that it was the wise thing to do 

in connection with the handling of public lands and the more adequate 
iblic development of the Western States. 
due Mr. Cuuporr. Could I ask one question? You were not here when 
i Mr. Geissinger testified, but Mr. Geissinger was very emphatic about 
thly the fact that the anonymous document—and I think that is the best 
n of ; way to describe it—appeared on the desk. He had not the least idea 
Test- where they came from. 
1 of Did you ever have any contact or any discussion with Mr. Geissinger 


and . when he was working on the change of regulations? 
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Mr. Davis. Yes. 

Mr. Cuvuporr. You did. So, asa matter of fact, he did know where 
they came from? 

Mr. Davis. No; I doubt if he did. Let me tell you that there was 
a file so thick on this thing, with all kinds of legal memoranda by the 
old administration, by the new administration, and all that sort of 
thing. And, since this was not identified in the heading, I would doubt 
if Mr. Geissinver knew where the work came from. 

Mr. Jonas. Mr. Davis testified that he delivered that document to 
Mr. Geissinger. 

Mr. Cuvporr. I will read the record. I was not here. 

If there are no further questions, we will recess until 2:15, at which 
time we will hear Mr. Ellis. 

(Whereupon, at 12:20 p. m., the subcommittee recessed, to recon- 
vene at 2:15 p. m. of the same day.) 


AFTERNOON SESSION 


Mr. Cuuporr. The subcommittee will be in order. 
Mr. Lanigan, will you proceed, please ? 


STATEMENT OF CLYDE T. ELLIS, GENERAL MANAGER, NATIONAL 
RURAL ELECTRIC COOPERATIVE ASSOCIATION; ACCOMPANIED 
BY CLAY L. COCHRAN, DIRECTOR OF LEGISLATION, RESEARCH, 
AND MANAGEMENT; AND CHARLES A. ROBINSON, JR., STAFF 
ENGINEER, NATIONAL RURAL ELECTRIC COOPERATIVE ASSOCIA- 
TION, WASHINGTON, D. C. 


Mr. Lanigan. Would you give your name and title, Mr. Ellis? 

Mr. Exuis. My name is Clyde T. Ellis. I am general manager of 
the National Rural Electric Cooperative Association, with offices in 
Washington, D. C. 

Mr. Lanican. How long have you been with the association ? 

Mr. Enis. Since January 3, 1943, except for about 2 years during 
the war when I was on active duty with the Navy. 

Mr. Lanican. Do you have a prepared statement you wish to make, 
Mr. Ellis? 

Mr. Exvuis. Yes; I do. 

Mr. LaniGan. Do you want to go ahead with your statement ? 

Mr. Exzis. About 90 percent of all the public and cooperative bor- 
rowers are members of our association, and provide service for over 
3,645,000 rural consumers, estimated to include between 13 and 15 
million rural people. 

[ think the committee should know that this association was estab- 
lished in 1942 to preserve the infant rural electrification program from 
destruction during World War II at the hands of the great power 
companies which had launched a campaign of false propaganda 
against us and appeared to jeopardize the whole program for which 
so many thousands of obscure rural people had struggled so hard. 
This association is controlled from the grassroots by a national board 
of directors from 42 States and Alaska. These directors are elected 
annually in their respective States by the duly elected delegates of the 
member systems. 
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And each year the systems hold a number of meetings around the 
country. They hold ten regional meetings to hear reports, discuss 
problems, exc hange ideas on management and electric power use, and 
express the mselves on matters of polic, y and legislation. 

And each winter the representatives of the member systems gather 
in an annual meeting to establish policy for the association. There is 
no organization in this democratic Nation that is more democratically 
controlled than the national association of the rural electric systems. 
We are proud of this, but we take time to tell you about it because [am 
going to talk about some of our problems, and I want you to know 
that what I have to say is not a matter of my personal opinion or 
beliefs, but the composite opinion of our member systems. 

I would like also to state that our organization is strictly nonparti- 
san or bipartisan, that perhaps half the people that are members of 

these systems and who are the directors and managers are members of 
the Republican Party, perh: ips half Democrats, and that is true of my 
own board of directors, which is my boss. 

Speaking for our association, I want to assure you that we strongly 
affirm our behef in the aan concepts of this Re public. We believe 
that the C ongress 1s e ‘lected by the peop le to legislate in the interests of 

all the people. and that the proper function of the executive branch is 
to administer the laws enacted by the Congress. We believe that in 
recent. vears the executive branch of the Government has been disre- 
garding the will of the Congress in many areas relating to the rural 
electrification and Federal power programs. 

Mir. Chairman, [ have been subpoenaed to appear before you today 
by authority of the House of Representatives of + the Congress of the 
United St: ites of America, “to testify on power policies of the Interior 
Denartiai nt.” It is, of course, difficult to discuss a body of policy in 
the abstract. Therefore, because our organization is primarily inter- 
ested in the growth and development of the rural electrification pro- 
ram, I shall deve lop my discussion around the effect on the rural elec- 
trification program of the policies promulgated under this administra- 
tion by the Department of the Interior. It is necessary, however, to 
discuss, at least to some extent, the policies of other agencies of the 
executive branch to secure an overall insight into what is happening 
to our Federal water resources development program. 

The future of the rural electrification program in the United States 
and in the Territories depends, to a great extent, on the answer ulti- 
Int 4 forthcoming to the fellowing questions: 

Are the rural electric systems to be assured of adequate loan 
aa authorizations and administrative appropriations so that they 
may be assured that adequate money will be available to heavy up 
existing systems / 

A large po rtion of the mone y now being borrowed by the systems 
from the Rural Electrification Administration is being used to re- 
phase, reconductor, and in general, increase the capacity of existing 
systems. There are very few new rural electric systems being or- 
ganized. Nonetheless, the total consumption of electricity by rural 
electric system members is doubling every 4 to 5 years on the average 
throughout the country. And that is doubling even faster than the 
electric industry as a whole is doubling. 

By comparison, the average consumption of all users of electricity 
is doubling every 7 to 10 years. Thus, if our people are to maintain 
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adequate service, build goodwill, and sell the kilowatt-hours neces- 
sary to assure repayment to the Federal Treasury of the outstanding 
REA loans, they must be assured of an adequate source of capital 
expansion funds. Our people, unlike the major electric utility com- 
panies, cannot accumulate large reserves or depend upon commercial 
money markets for capital expansion purposes. 

2. Will our systems be assured of an adequate supply of wholesale 
energy at rates they can afford to pay ? 

In the early days of the rural electrification program, some of the 
commercial utility companies flatly refused to provide wholesale 
service to the REA cooperatives. Others charged exhorbitantly high 
rates—18 to 20 mills per kilowatt-hour and more. Gradually, through 
the bargaining powers afforded the rural electric systems by the REA 
gene! ration and transmission program and by the development of : 
vigorous Federal power-marketing program, with its provisions a 
preference to nonprofit distributors of electricity, the cooperatives 
have been able to secure their wholesale energy at progressively lower 
rates. 

We do not look upon either the REA generation and transmission 
program or the Federal power program as a club with which to strike 
at commercial utility companies. We view these programs as a meth- 
od by which to measure the costs and operating practices of the utility 
industry and as a method of assuring that the rates charged by com- 
mercial utility companies to our people will be based on technological 
advances and actual costs rather than on a policy of “all the traffic 
Ww ill bear.’ 

3. Will the rural electric systems and the Federal power program 
be “able to withstand the torrent of vicious, untruthful propaganda 
being unleased upon them by the commercial utility interests who 
seek to destroy both programs because of their competitive effect in 
the monopoly controlled power market of the nation ¢ 

I shall have i.ore to say on this subject later. 

These three questions probably reflect the issues that are of greatest 
concern to our people at the present time. It is the effect which poli- 
cies of the executive branch may have on the answers to these questions 
that I wish to address the remainder of my remarks. 

Now, something about the background, and concerning the failure 
of commercial utility companies to provide rural service. 

The rural electrification program was born out of the failure of the 
private power corporations to extend modern electric service to rural] 
people. If the private power corporations had carried out the legiti- 
mate functions incumbent upon responsible monopolies, for all power 
companies are inherently monopolies, there would have been no neces- 
sity for a Government-financed rural electrification program as we 
know it. Modern central station service began in 1882 but over 50 
years later the great corporate combines had labored and brought 
forth a mouse as far as the farmers were concerned because in 1935, 
only 10.9 percent of the farms of this most highly industrialized of 
nations were receiving central station electric service. Those receiv- 
ing such services were generally located on the edges of towns and 
cities, along the main highways and in irrigated areas where pump- 
ing loads made them lucrative customers. “Many of those who had 
such service in 1935 had been compelled to pay for the cost of running 
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‘ines to their farms and obliged to pay very high monthly minimum 
charges in order to secure service. 

In 1935, when the Rural Electrification Administration was estab- 
lished, virtually all of rural America was still denied access to this 
most wonderful of man’s servants, electricity, with all the benefits it 
brings in the form of lights, running water, refrigeration, electric 
stoves, radio, television, and other home conveniences as well as the 
tremendous benefits it brings to the farm operator as a producer of 
food and fiber. The rural electric systems refer to electric power 
with a little animated symbol known as “Willie Wiredhand.” The 
private power companies insisted again and again that all of the 
farmers who wanted and could afford modern electric service had been 
served, 

The Rural Electrification Administration itself, in the early days, 
anticipated that the Federal funds available through it would largely 
be used by commercial oh companies for extending service to 
thinly populated rural are Even before Executive Order No. 7037 
was signed by President ‘Franklin D. Roosevelt on May 11, 1935, 
crest ting a Rural Electrification Administration, officials interested in 
rural electrification had held informal conferences with commercial 
utility company representatives. Nine days after the order was is- 
sued, a formal conference was held at the Lafayette Hotel in Wash- 
ington at which 15 of the largest commercial electric utility com- 
panies were represented by major executives. The utility executives 
appointed a special subcommittee of the industry to conduct a survey 
of “the approximate extent to which further developme nts of rural 
electrification may be effected properly in cooperation with the Rural 
Electrification Administration.” The subcommittee reported in a 14- 
page letter to the REA Administrator under date of July 24, 1935. 

The utility companies’ report expressed the judgment that in the 
light of earlier extensive research work, “there are very few farms 
requiring electricity for major farm operations that are not now 
served,” and that “additional rural customers must largely be those 
who use electricity for household purposes.” The utility industry’s 
committee report stated further that the problem of the farmers was 
“a social rather than an economic problem”; and that it is “not one 
of rates, but of financing the wiring and purchase of appliances.” 

The absurdity of this position was quickly demonstrated once REA 
was firmly established. Congress passed the REA Act the next year, 
1936. REA, in its early years, pressed for more economical construc- 
tion of lines, and offered the power companies long-term loans at low 

rates of interest, but the power companies still refused to cooperate. 
It was then that the people spoke. They organized all over America 
to bring electric service to themselves through their own cooperatives 
and power districts, and no one will ever know how many thousands 
of rural men and women drove, rode, or walked the rural roads all 
over this Nation passing petitions among their neighbors requesting 
service. And despite the predictions of the industry, rural people 
bought and paid for appliances and electrical equipment at a phenom- 
enal rate once they received central station electric service. 

This is recent history, and there is no doubt that the rural electri- 
fication movement was born out of a Government program designed 
to permit rural people to do for themselves what the private power 
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corporations had refused to do, for whatever reasons, as a part of 
their legitimate functions. The rural electrification program typifies 
what President Abraham Lincoln visualized when he said: 

The legitimate object of government is to do for a community of people what- 
ever they need to have done, but cannot do at all, or cannot so well do, for 
themselves, in their separate or individual capacities. 


THE TRADITIONAL CONCEPT OF PARTNERSHIP 


It is significant to our story, Mr. Chairman, that the first Govern- 
ment-financed rural electric cooperatives were organized in the Ten- 
nessee Valley with encouragement by the officials of the Tennessee 
Valley Authority. This is significant because it points up four vital 
aspects of this creat program : 

The necessity for technical assistance for construction: 

. The nee ‘essity for adequi ite low-cost. finane ing; 

The necessity for access to adequate supplies of reasonably low- 
cost ran power; and 

The use of the cooperative or power district as the social mechan- 
eles, for binding rural people together to serve themselves where private 
enterprise seemed inadequate to the task. 

TVA had the money; they had access to low-cost power; and the 
mechanism selected for rural areas was the cooperative rather than 
local public power districts. Tater, in other areas, where the coopera- 
tive mechanism did not seem adequate, some public power districts 
were organized, principally in Nebraska, Washington, and Oregon. 

The most obvious single fact about the electrification of rural areas, 
increasing from 10.9 percent in 1935 to approximately 93 percent in 
1955, is the fact that this achievement was the result of a real partner- 
ship between rural people, organized into cooperatives or public power 
districts, and the Federal Government. This partnership has been 
one of the greatest achievements of a free people. 

Now it is generally recognized and admitted, after 20 years, that 
it was this partnership which brought power to most rural people, 
either directly or through the farmers own oreanizations, or indirectly 
as power companies were spurred by competition to string their own 
rural lines. se many people do not recognize the extent to which 
this partnership was not just a relationship between the REA and the 
farmers electric systems. If only the REA had assumed the task of 
helping farmers serve themselves with electricity, much of rural 
America would still be living in the age of kerosene and cow chips, but 
in fact many other agencies of the Government pitched in to help to 
vet the iob done. 

The Tennessee Valley Authority and all of the Department of the 
Interior power marketing agencies had a hand in this great achieve- 
ment. Inthe White House, through the years the rural electric lead- 
ers knew they had a solid and dependable friend who understood how 
difficult the task was and what obstacles, natural, financial, and insti- 
tutional, there were to overcome. 

Behind the executive departments, of course, and by right and 
sound tradition, was the Congress with its powers to legislative, ap- 
propriate administrative funds, authorize loan funds and provide, in 
many areas, low-cost wholesale power from the publicly developed 

vater resources of the Nation. It was the Congress which had wisely 
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provided for the public development of public water resources ; which 
had, as early as 1906, st ipulated that water power be sold subject to the 
preference or antimonopoly clause inserted that year in the reclamation 
law. 

It was the Congress which had worked and reworked the laws gov 
erning control of power sites ending with the final emergence of the 
Federal Power Commission with its licensing and recapture powers, 
the Tennessee Valley Authority to carve the pattern for the only com- 
pletely controlled river on the planet with the multiple blessings that 
flow from that control, and it was the Congress which had authorized 
the great dams of the Northwest, dams referred to as “white ele- 
phants” by the power companies who insisted that the power produced 
there would have to be sold to jackrabbits because they were the only 
potential customers. 

I make reference to the Federal power program because it has been 
so vital to the development of rural electrification. Over 300 REA 
borrowers or almost a third of the farmers’ electric systems purchase 
all or part of their wholesale power supply from Federal projects. 
Many of these rural systems could never have been launched as feasible 
projects had it not been for Federal wholesale power. As you know, 
the Federal Government does not distribute power but only sells 
wholesale. 

Such rural electric systems were located in areas where other power 
supply could not be secured, where generation of their own would 
have been inordinately expensive, or where the farm homes were so 
widely scattered that electrification became feasible only with the com- 
ing of low-cost Federal power. When 60 percent of the farms in 
most of the country had been electrified, the percentage in the Da 
kotas, for instance, was still only 15 to 18 percent. This was in 1947. 

Out of the partnership between rural people and the Federal Gov 
ernment, the rural electrification program had developed. That part- 
nership rested solidly on laws of the Congress establishing the Rural 
Electrification Administration, the Federal power program, and the 
preference and abet policies of that Federal program. This 
was a sound partnership which contributed immense benefits to both 
rural people and the rest of the Nation. It is a self-supporting, self- 
liquidating program. REA loans are repayable with interest and 
Federal power facilities are also self-liquidating. The whole partner- 
ship program on which the rural electrification program rested has 
been under attack throughout the life of the program. The power 
companies never ceased to oppose us in the Congress, in the executive 
agencies, through their propaganda fronts and in the courts. They 
have left no stone unturned whic h would cripple this program and 
bring about either its liquidation, its outright sale to the great corpo 
rations or would make the rural electric systems helpless appendages, 
bill collectors for those same cor pore ations. 

But in recent years the attack has been more telling because the 
great power corporations have apparently succeeded in gaining con 
trol of some of the key executive agencies created to carry out the will 
of the Congress. It might seem too strong to say that there is a con 
spiracy between the executive agencies and the private power com- 
panies, but I know of no other word to describe recent conditions. 

Whatever term one might apply, the truth is that the Department 
of the Interior, the Federal Power Commission and other agencies 
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have seemed to feel that regardless of the law, it was their duty to 
serve the interests of the private power companies rather than the 
people as a whole and particularly the rural electric systems. This 
pattern of apparent conspirational cooperation, of the new Wall- 
Street-administration partnership, this conspiracy to undermine a 
great program and to evade the will of the Congress is manifest in 
many ways. 

The Rural Electrification Administration has not been exempt from 
these changes. In REA the changes have taken place within and 
without as a result of the attitude of the Bureau of the Budget. The 
Bureau of the Budget, as you know, is an arm of the W hite House. 
REA, under the guise of economy, has greatly restricted its technical 
services to the rural systems. Engineering, accounting, managerial, 
and other services to the farmers’ cooperatives and power districts 
have been drastically reduced. These changes account for the letter 
from first REA Administrator Morris L. Cooke on the 20th anni- 
versary of REA: 

APRIL 28, 1955. 
Mr. ANCHER NELSEN, 
Administrator, Rural Electrification Administration, 
United States Department of Agriculture, Washington 25, D. C. 

My Dear Mr. ADMINISTRATOR: Your courteous letter of April 7 inviting me to 
attend the May 11 exercises was delayed in reaching me, owing to my absence in 
Puerto Rico. I appreciate your thought of me, but must decline your kind 
invitation; as I have another commanding engagement. 

May I, Mr. Administrator, take this opportunity to share with you some 
thoughts which have been on my mind fairly continuously in recent months. 
For at least a decade before REA was born, rural electrification had been a top 
concern with me, as evidenced, for instance, by the Giant Power and Mississippi 
Valley reports. I had advised with the private companies on the most intimate 
terms and learned of their all but complete indifference to the plight of our 
farmer folk and, even more remarkable, of the industry’s blindness to the great 
opportunity which the rural demand afforded. 

That we knew then what we were advocating is shown by two letters of mine 
dated 1934—in your files—one addressed to President Roosevelt, and the other 
to Secretary Ickes, in which it was predicted that outlays of $1,800 million would 
connect up 3,500,000 new customers. Seventeen years later, the REA annual 
report showed that just these outlays had provided 3,600,000 new customers. 
From my present information, it would appear that we have barely touched the 
rural load. You have the same opportunity to firm up rural lines, and thereby 
vastly increase consumption, and through this, rural social well- being. This is 
the opportunity of which the urban companies are taking advantage. 

The drastic cutting down, really almost eliminating planning advice to the 
cooperatives, has seemed to me to threaten the very life of REA. The sums that 
have been saved are almost negligible in the whole picture. But the loss in 
morale might have been catastrophic if it had not been for the fact that the 
National Rural Electric Cooperative Association, within its recognized limita- 
tions, picked up some of the reins as you let them drop. 

When I think back to our early days and recall the manifold ways by which 
we attempted to educate and inspire those who had the local responsibility, the 
current attitude of the administration in allowing local units to sink or swim on 
their own seems like the equivalent of private company indifference. 

Through 40 years, during which—in and out of public office—municipal, State, 
Federal—I have had an opportunity to study the electrical industry, its top men 
as well as the rank and file. It is not like any other social unit. It is markedly 
without any sense of social justice or public service. It is operated essentially 
as a secret society. 

Whether according to Herbert Hoover or anybody else, if our Government 
surrenders its vital interest in the electrification of rural America to the private 
electrical interests, it will be a long-remembered administration blunder. 

Sincerely yours, 
(Signed) Morris LLEWELLYN CooKE. 
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The Bureau of the Budget has recommended loan authorizations 
for the electric program which, if the Congress had not ordered 
otherwise, would have been disastrous to our system. Electric sys- 
tems, if they are to perform satisfactorily, cannot postpone improve- 
ments and changes. When funds are needed they must be available 
at the time needed or the cost to consumers becomes intolerable. 
Moreover, our systems have always been more or less dependent upon 
the bargaining lever implicit in their right to build or threaten to 
build their own generating and transmission systems. In Federal 
power areas, reliance has been placed on Federal power where it was 
available, but in other areas where the power supply was inadequate 
or rates inordinately high our systems have been able to survive, grow, 
and function only by building their own generation and transmission 
systems or by threatening to ‘do so and forci ing the private companies 
to supply adequate, re asonably priced wholesale power. 

For the 2 years previous to this, the Bureau of the Budget has 
requested electric loan funds in such inadequate amounts that the 
whole rural electrification program would have been placed in jeop- 
ardy had the Bureau’s recommendations been accepted by the Con- 
eress. 

For fiscal 1954 the Bureau of the Budget recommended $95 million 
in regular electric loan funds and $60 million in contingency funds, 

a total of $155 million in new funds. For that same year, the rural 
cleoliel systems recommended that the Congress authorize $294 
million. And the Congress actually authorized $180 million. The 
rural electric systems are grateful for the faith the Congress has 
demonstrated in their program and in their integrity. 

For fiscal 1955 the Bureau of the Budget requested $ 355 million in 
regular electric loan funds and $35 million in contingency funds, 
a total of $90 million in new funds. The rural electric systems re- 
quested $204 million in new loan funds. 

And I might say there that the rural electric requests are based each 

ear upon a survey made of all systems, our requests to the Congress 
are based upon what system managers say they will need during 1 next 
vear. 

The Congress actually authorized $170 million and it has been 
necessary for REA to use all these funds that it could use under the 
formula in given States and to earmark almost $3 million of 1956 funds 
to meet the need in certain States. In the struggle to increase loan 
authorizations, however, there were bitter arguments on the floor of 
the Senate and the Acting REA Administrator was reported as say- 
ing that the amount approved by the House, $135 million, was ade- 
quate. The Senate nevertheless added $35 million more. 

Mr. Jonas. May I interrupt you? I don’t follow you there. You 
say $90 million was authorized at one point, and then at the close of 
that paragraph you used the figure $135 million. 

Mr. Exxis. On page 14, the last full paragraph, that was for the 
fiscal year 1954. And for the fiscal year 1955, it was a total of $90 
million. 

Mr. Jonas. Fiscal year 1955? 

Mr. Exuis. Yes. The Bureau of the Budget requested $55 million in 
electric loan funds, and $35 million in contingency tants, a total of 
$90 million in new funds. 
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Mr. Jonas. And $170 million was appropriated / 

Mr. Exxis. That is right. The House approved $135 million and 
the Senate approved $170 million and the House then agreed to the 
Senate figure. 

Loans for modern generation and transmission plants require rela- 
tively substantial fund allocations. Two G-T loans have recently been 
made, but only after power companies had been permitted to partic- 
ipate in the generation and transmission plans. One of these loans 
was made possible only by earmarking $2,914,556 of the 1956 authori- 
zations, something which I understand had never been done before. 

I congratulate the REA for that action, if it took it, to get that loan 
made. 

These 2 loans, both made within the last 6 weeks, are the only loans 
made to new federated generation and transmission cooperatives dur- 
ing this administration. 

We cannot account for the attitude of the Bureau of the Budget on 
REA electric loan authorizations on the grounds of “economy.” It is 
not economy to reduce loan funds to the point where the very systems 
to which money has been lent are placed in jeopardy. This 1s equiva- 
lent to feeding a good workhorse sawdust instead of oats on the 
grounds of economy. ‘The economy excuse is certainly too short- 
sighted to warrant belief—there must be other considerations. 

The right and opportunity of the rural electrics to borrow funds for 
generation and transmission is too vital for the Bureau of the Budget 
not to have been aware of it. How then can the Congress account for 
budget requests which would have destroyed this right by removing 
the opportunity for exercising it. 

The Federal Power Commission is another agency whose functions 
are vital to a sound and healthy rural eletcrification program. In a 
broad sense, all of the functions of the Federal Power Commission are 
related to the welfare of our program. Even the authority exercised 
by the Commission in requiring uniform accounting and reports and 
its author ity to influence power rates in interstate commerce affect our 
people because in 1954 our systems purchased about 47 percent of their 
wholesale power from private companies which are affected in one 
way or another by the reporting and limited regulatory powers of the 
Commission. 

Incidentally, we paid the private power companies in the last fiscal 
year $76,578,000 for electricity, so you can see we do have a real stake 
in the matter of power supply. We paid an average rate of 9 mills per 
kilowatt-hour. 

It is our conviction that to an ever-increasing extent the Federal 
Power Commission has come under the influence of the very companies 
it was established to help regulate. One example of this is Opinion 
No. 264 handed down by the Commission in December 1953, relating 
to the handling of benefits to private electric ee from accel- 
erated tax-amortization certificates. 

As the members of the committee probably know, under old section 
124 of the Internal Revenue Code, the Congress, in 1950, authorized 
the issuance of accelerated tax-amortization certificates on facilities 
deemed vital to the national defense. Subsequently, beginning June 
9, 1950, the Office of Defense Mobilization, via the Defense Electric 
Power Administration, began issuing accelerated amortization certif- 
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icates to the electric utility industry. On the basis of an arbitrary 
formula, DEPA would decide what percentage of the total cost of : 
given electric facility was eligible for such a certificate and woe 
recommend the issuance of such a certificate by ODM. 

Such a certificate permitted a power company to depreciate a por- 
tion of its plant not at the normal rate of 2.5 or 3 percent but at a 
rate of 20 percent per year. This accelerated tax-amortization 
privilege made it possible for the power companies holding such cer- 
tificates to reduce the amount of their net income on which they were 
required to pay taxes by the amount of excess depreciation. The 
diate was a reduction in the income taxes payable by the companies. 

1 the utility industry the economic effect of this arrangement was 
to wpe interest-free loans to the utility equal to the amount of the 
taxes collected from ratepayers but withheld from the Treasury by 
virtue of use of certificates. 

When the Federal Power Commission announced its intention of 
promulgating new accounting rules on this question—docket No, 
R-126—our association protested against any changes in accounting 
rules which would not protect the electric consumer, for we are essen 
ti ally just that—organized electric consumers. Later when formal 
earings were held in October 1953, our attorneys submitted a brief 
on our “behalf in which we insisted that the duty of the Commission 
was to protect electric consumers from unrea sonable rates by holding 
the returns of the companies to reasonable levels. We insisted that 
io accounting rule changes were called for and that rapid tax writeoff 
benefits should not be considered as windfall profits to the companies’ 
stockholders. but should be handled in 1 of 2 ways: (1) That tax 
savings should be deducted from the rate base of the power company 
certificate holder with subsequent reductions in rates to customers 
of the company: or (2) that tax savings of the power company should 
be returned to the customers who had, in effect, contributed these 
sums for the payment of taxes which were not paid. 

Our preference was for the first alternative as this would permit 
the certificates to be used as the Congress had intended—to reduce 
risks to investors and encourage rapid expansion—without allowing 
profit windfalls to investors at the expense of electric consumers. A 
copy of our brief is attached for the files of the committee. 

Mr. Jonas. I don’t find a copy of that attached to my copy. 

Mr. Cuuporr. I left my copy over in my office and I borrowed this 
copy. There is one attached here. 

Mr. Exuts. We will get those. 

Mr. Jonas. I would like to have a copy of that. 

Mr. Cuvporr. Would you submit enough for all the members of 
the subcommittee? We want at least 7, perhaps 10 copies. 

Mr. Cocuran. We are very short, but we will supply as many as 
we can. 

Mr. Cuvuporr. We have to have a copy for every member. These 
are T members, and 2 ex officio members. 

Mr. Jonas. Sorry to interrupt. 

Mr. Exuts. That is all right. 

We pointed out in our brief that through September 9, 1953, the 
total value of certificates issued to private electric power companies 
totaled $1.905.434,502, that the interest-free loans which would result 
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from the use of such certificates would exceed $842 million, and that 
the total benefits to the companies concerned—over the 3314-year 
period involved—would exceed $2.8 billion. 

Subsequently, up to the time that the issuance of such certificates 
was temporarily suspended in December 1953, the total value of cer- 
tificates issued rose to $1,951,589,000, and the total ultimate subsidy 
to $2,932,411,582. 

In April of this year Administrator Flemming of ODM announced 
a new subsidy program for the private electric companies which, if 

‘arried into effect, will net them approximately $979,030,000 in addi- 

tional interest-free loans, and an additional $3,328,206, 735 in subsidy 
over a period of 3314 years. 

In other words the accelerated tax-amortization program is geared to 
produce total interest-free loans of $1.8 billion and total subsidies of 
over $6.1 billion in the 3314 years subsequent to the use of certificates 
issued beginning June 1950. Compare this $1.8 billion in interest-free 
loans to the private power companies to the total loans, which are not 
interest free, made to REA borrowers to date, $2.6 billion, March 
1955, and the total investment cost of all Federal power facilities 
of $2.7 billion. 

It is apparent that the FPC, in refusing to provide for protection of 
the consumer, had arranged a tremendous ‘subsidy for the private power 
companies which have spent millions in propaganda funds trying - 
convince the people that the farmers cooperatives and the Federal and 
local public power systems are subsidized. 

It is significant in the face of the loose charges hurled at the rural 
electrification and Federal power programs on subsidies and nonpay- 
ment of taxes that the private power companies should be receiving 
such vast subsidies with the cooperation of the Federal Power Com- 
mission, an agency created by the Congress to regulate utilities in the 
interest of the consumer as well as the investor. 

It is significant too that the Federal Power Commission has also 
been active in pushing special interest legislation on behalf of the 
priv ate power companies. In the 83d Congress the Federal Power 
Commission supported S. 3434 and in this C ongress, S. 1574. The 
bills are not identical. §. 3434 would give certain powers to the Com- 
mission and §. 1574 would create and transfer the same powers to the 
Secretary of the Interior. But, the authority is the same in both 
bills, authority to subsidize private electric companies in taking ovei 
the water resources of the Nation through a so-called downstream bene- 
fits program. 

Under these bills FPC or Interior would be authorized to levy a toll 
on power sold from Federal power projects located downstream from 
ate power projects to help finance the private power projects. 

Comp: unies which built private projects decades ago with no thought 
of Federal subsidy would get sizable annual payments from the 
Treasury which would be a w vindfall of cash after the 1 ratepayers had 
amortized much of the project cost. 

These bills are key items in the administration’s Wall Street partner 

ship program. Attached to my statement is a news story taken from 
the Wall Street Journal concer ning Kinsey Robinson, president of the 
Washington Water Power Co. and president of the Big Four powe: 
company combine in the Northwest. In this statement, Mr. Robinso1 
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lets FPC’s cat out of the bag by making it clear that the Wall Street 
partnership program must lean heavily on S. 3434—to obtain addi- 
tional subsidies for greasing the track for the looting of the Nations’ 
water resources by the private power companies. 

Mr. Chairman, another indication of the need for congressional 
investigation of the Federal Power Commission is the recent opinion 
in the Hells Canyon case by FPC Presiding Examiner Costello. 

In this amazing and disheartening opinion, Mr. Costello, for all 
practical purposes, agrees that a high Federal dam at Hells Canyon 
is the best means for developing the upper waters of the Snake River. 
In keeping with FPC’s duties as outlined by the Congress, on the 
basis of his own statement of the facts, he should have denied the 
applications for the dog-in-the-manger dams of the Idaho Power Co. 

Instead, he recommends the issuance of a license to that company 
for one relatively small projcet and dismisses the other applications 
without prejudice. But that one license, if issued, and the dam built, 
will destroy forever any chance for the full development of the Snake 
River and dictate the loss of over 500,000 kilowatts of power capacity 
forever. I do not mean to imply that Mr. Costello has been im- 
properly influenced in the sense that he has been bribed or otherwise 
crudely affected. I do mean to imply that any objective study of his 
opinion will indicate that the FPC has become the rewarder and not 
the regulator of the private power companies, and that the FPC is not 
carrying out the will of the Congress in protecting the water resources 
of the Nation from wastage and exploitation. 

Mr. Chairman, another agency vital to the rural electric program 
is TVA. We have been dismayed and disillusioned by recent de- 
velopments regarding this great experiment in democratic control 
of a river basin. 

It is a far cry from the campaign promises of the President to the 
current assault upon TVA. The President promised to maintain 
TVA at maximum efficiency but under this administration the Presi- 
dent’s Bureau of the Budget has consistently refused to recommend 
any additional power facilities to meet the rapidly growing needs and 
approaching power shortage in the Tennessee Valley despite the fact 
that half of the present power potential is contracted to the Govern- 
ment’s armed services and the Government’s Atomic Energy Com- 
mission. Instead, the Bureau has been engaged in one of the most 
nefarious and corrupt schemes ever brought to the light of day in 
this Nation, in my opinion. 

I cannot, in the brief time allotted me here, go into all of the details 
of the notorious Dixon- Yates deal, but other witnesses can fill in the 
full story. Suffice it to say here that this great agency TVA was to 
be—or is to be—invaded by the Dixon-Yates combine through the 
connivance of the Atomic Energy Commission and the Bureau of the 
Budget as well as the newly appointed chairman of TVA. This 
invasion was trotted out by the administration as a device for avoid- 
ing any further appropriations for TVA’s power facilities and the 
name of the President was tossed handily about in support of the deal. 
In the intervening months, the record is filled with double talk and 
deceit. 

_ The Securities and Exchange Commission, very possibly in viola- 
tion of its solemn duties as an arm of the Congress, has 


placed its 
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blessing on the ¢ orrupt marr iage of two great New York Power Trust 
holding companies. The Bureau of the Budget, on orders from the 
President, was supposed to have made a clean breast of the back- 
ground and development of the Dixon-Yates deal. But now it ap- 
pears that Mr. Wenzell of the First Boston Corp., confidant of Mr. 
Dixon and consultant to the Bureau of the Budget, was brought in 
to engineer this corrupt betrayal of TVA and the integrity of the 
Federal Government. This whole Dixon-Yates arrangement has an 
odor so strong that it reminds one of a smell in the 1920’s— the ‘Teapot 
eo deal. 

On March 23, 1955, Assistant Secretary of the Interior Fred C. 
Aandahl, speaking for the administration to the Missouri Valley 
Electric Association, pointed to TVA as a “Federal socialized mon- 
opoly of electric power.” Perhaps the President doesn’t know what 
his Assistant Secretary of the Interior is saying about TVA, but 
these are not words likely to promote its “maximum efficiency. 

In these vears of peril for free people in the present world conflict, 
there is no place for activities which eat out the heart and soul of the 
people's faith in free government. Concealing the rot and corruption 
will not strengthen democracy, but destroy it. Give the people the 
facts, and they. through the Congress, will mete out just punishment 
to those who would corr upt our public affairs in their effort to increase 
the profits and power of a few great corporate executives. 

In conducting this investigation, we do not see how you can con- 
scientiously avoid digging into the affairs of the private power lobby’s 
extensive and expensive lobbying and propaganda fronts and their 
use of funds for influencing public opinion and elections, for the basic 
source of this manifest corruption in the executive branches stems 
directly from the machinations of the great power companies in their 
efforts to raise electric rates and reap unconscionable profits. A mere 
investigation of the executive agencies will produce some interesting 
scapegoats, yes-men, and unintentional tools of the great corporations, 
but an investigation of the power lobby will cut to the heart of the 
matter. 

Many preference customers and private utility companies in North 
and South Dakota, Lowa, Minnesota, Nebraska, Montana, Wyoming, 
Colorado, purchase power from the Bureau of Reclamation. This 
area is known asthe Missouri River Basin and is the first area in which 
the present administration apphed its new power policies. On Sep- 
tember 9, 1953, the Bureau of Reclamation announced its Missouri 
Basin power marketing criteria, which provided that henceforth the 
purchase of thermal energy for firming up the Missouri River hydro 
electric plants would be minimized and that the Bureau would not 
recognize the continuing aspect of preference but would instead sell all 
power above the immediate needs of preference customers to power 
companies under long-term contracts. This was a diametrical reversal] 
of the established policy which required that power sold to nonpref 
erence customers be committed on a withdrawable basis so that as the 
loads of preference customers increased such power could be with 
drawn for reassignment to meet those growing loads. 

Actually. in most areas of the Missouri River Basin there is not 
even sufficient power for the preference customers themselves, so that 
to this day we do not know what the Bureau of Reclamation would do 
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with the surplus power beyond the immediate needs of preference 
customers available. Presumably it would be disposed of to non- 
pre ference customers on a long-term nonwithdrawable basis. 

Phe Bureau of Reclamation since 1952 has steadfastedly refused 
to aad adequate construction of transmission facilities neces- 
sary to bring reliable Federal power service to preference customers 
in western Minnesota. The Bureau has failed to recommend to the 
Congress suflicient transmission facilities to enable it to dispose of 
power from the Canyon Ferry Dam in Montana at rates which will 
insure repayment of the project cost. 

The 50,000-kilowatt Canyon Ferry plant is one of the newest built 
by the Bureau. But it has been in operation since December 1953. 
It is located in an area where the present needs of the preference cus- 
tomers close by are satisfied, but because the Bureau has insufficient 
transmission capacity it is unable to displace Canyon Ferry power 
eastward to the Dakotas to areas where it is badly needed by preference 
customers. The Bureau is, in the alternative, selling, or dumping, 
virtually the entire output of the project to the Montana Power Co. at 
2.5 mills per kilowatt-hour as contrasted with the 5.5-mill rate for 
firm power and the 3-mill rate for secondary power which the Bureau 
told Congress would be realized from the project. We calculate that 
this dumping of Canyon Ferry power to the Montana Power Co. at 
the bus bar is costing the Government approximately $600,000 per 
year 

This year a request by Reclamation for funds to begin construction 
of the 200,000-kilowatt Yellowtail Dam was killed by the Bureau of 
the Budget. The Bureau of the Budget claimed, in turning down the 

request, that power from the project would have to be sold at rates 
substantially higher than those now prevalent in the area in order to 
repay the cost of the project and, moreover, that it would not approve 
the project because the Bureau of Reclamation had not asked the Mon- 
tana Power Co. or the Pacific Power & Light Co. whether or not either 
or both wished to participate in construction of the project on a part- 
nership basis. 

Actually, the Bureau used extremely conservative figures in caleu- 
lating the ‘feasibility and payout sc hedule for Yellowtail Dam, and the 
sole remaining question is whether or not the Bureau of Reclamation 
must assume the full burden of obtaining power company approval 
before being allowed by the Bureau of the Budget to initiate con- 
struction of new hydroelectric projects. 

If such a burden is to be cast upon the Bureau of Reclamation, the 
possibility of its starting any new power projects is remote, if not in- 
deed nonexistent. This is especially true in the Bureau of Reclama- 
tion area because the Bureau already has the elements of a backbone 
transmission network and no power company has ever within our 
memory willingly allowed a Federal power project to go forward 
within its area unless it were assured of control of the entire project 
output at a company-dictated rate. 

We have never considered the Bureau of the Budget as an agency 
charged with responsibility for determining whether or not a partic- 
ular Federal resource development project is economically feasible or 
as an agency charged with reviewing project feasibility studies per- 
formed by other agencies normally engaged in the construction field. 

690925621 
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Yet right now the Bureau of the Budget is revising its Circular A-47 
which will dictate to the Bureau of Reclamation and C orps of Engi- 
neers—if not indeed to Congress—new feasibility standards for mul- 
tiple-purpose projects. We “understand the new standards will be so 
stiff as to throw many projects into discard and inordinately raise 
power costs at others. This activity seems indeed far afield from 
problems of budgetary management. 

We do not visualize the Bureau of the Budget as an agency to which 
the Congress had delegated the authority to for mulate our Federal 
power policy y. 

Yet, at least with respect to Yellowtail Dam and probably with 
respect to other projects, the Bureau of the Budget has refused to 
approve appropriation requests for multiple-purpoes project con- 
struction, not on the basis of budgetary management considerations, 
but rather on questions of basic policy and economic and engineering 
feasibility. 

We realize, of course, that it is possible for Congress to appropriate 
funds without recommendation or approval by the Bureau of the 
Budget. But, as a practical matter, the Congress, once it has set a 
policy to govern a ae resource-development program, relies 
upon the executive branch including the Bureau of the Budget for 
studies, plans, and recommendations as to what appropriations re- 
quests are required to carry out policy. 

Congress has decided that we are to have multiple-purpose river 
development programs financed with Federal funds for the purpose 
of not only maintaining a vigorous Federal power program but also 
to stimulate the economic development of the area in which the project 
is located. Congress has also decided that power from these projects 
is to be marketed in accordance with preferenc e principles. Yet, 
despite the policy set by the Congress in these matters, the Bureau 
of the Budget refuses to recommend certain projects designed to 
carry out this policy, but instead recommends substitute projects to 
be constructed on a so-called partnership basis from which power 
would not be marketed in accord with congressional policy of prefer- 
ence. 

In the Pacific Northwest where the Federal Government provides 
approximately 70 percent of the total energy requirements of the area 
through the transmission facilities of the Bonneville Power Adminis- 
tration, and where the population has come to rely on the Federal 
Government for the development of its natural resources, the wheels 
of river basin development have come to a complete standstill. 

The area faces a firm power shortage of 200,000 kilowatts by 1960 
and 800,006 kilowatts by 1964 unless additional Federal hydroelectric 
projects can be placed under construction. Moreover, the Bonneville 
Power Administrator has stated he could sell an additional 3 million 
kilowatts of power—and that’s a lot of power—to industry if it were 
available. This is the equivalent of more than five Bonneville dams. 
In addition, interruptible industrial loads, largely aluminum reduc- 
tion, have already been heavily curtailed this year. The administra- 

tion has not recommended funds for Federal construction of a single 
additional multiple-purpose project for the Pacific Northwest since 
it took office in 1953. 
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Instead of actively pursuing a continued program of development 
under Federal auspices, as approved by the Congress, the administra- 
tion has attempted to impose upon the people of the area various so- 
called partnership schemes, the apparent purpose of which would be 
to divert most of the future resource development. benefits of the 
Northwest into the hands of investor-controlled utility companies. 

The proponents of these so-called partnership arrangements pro- 
claim with pontifical but impractical righteousness that it is the re- 
sponsibility of the local people to provide their own sources of electric 
power. They blithely avow that their plans for partnership develop- 
ment would allow all local groups, private, public, and cooperative to 
participate in the construction of these multipurpose projects. 

Practically, the effect of the administration’s partnership policy 
would be to turn the river-basin development programs of the North- 
west over to the control of electrical utility companies. Most of the 
“partnership” ce call for the expenditure by local groups of 
millions of dollars to help defray the cost of building these projects. 

The power benefits would then be divided roughly in proportion 
to the contribution by the local groups to construction costs. By and 
large, only the bigger utility companies have the financial resources 
to make these larger contributions to construction costs and they in 
turn would be entitled to the benefits. They would control the power 
from these projects at the busbar. The municipalities, public-utility 
districts and the rural electric cooperatives would get little, if any, 
benefits. Preference, as repeatedly expressed by Congress, would be 
dead in the Northwest, and the great wealth of the Columbia River 
Basin system would flow to the major utility companies and their 
shareholders. Eventually, because of the increased capital cost to 
these companies and because preference customers would no longer 
be able to depend on an integrated Federal wholesale power system 
for growth, the economic growth of the area would be stifled by inade- 
quate energy and by higher power rates. 

The development of electrochemical industry that has taken place 
in the Pacific Northwest over the past two decades can be sustained 
only by low-cost hydroelectricity—2 to 314 mills per kilowatt-hour. 
The administration, instead of encouraging and recommending con- 
struction of the 1 million kilowatt Federal project at the Hells Canyon 
site, is effectively backing construction of a relatively small 200,000 
kilowatt Idaho Power Co. plant at the same site which would produce 
power not at the 2 to 314 mills required by the economy of the area, but 
at approximately 7.6 mills. 

The investor-owned utility groups in the Pacific Northwest enthusi- 
astically support these administration proposals for so-called local 
partnership arrangements. Indeed, they are their own proposals. 
One of these partnership bills introduced in the Congress last year 
which would have Laid for local participation in the construction 
of the 1 million kilowatt John Day Dam, admittedly represented the 


thinking of the Portland General Electric Co. A similar “partner- 
ship” bill for local participation in construction of John Day has been 
introduced this year with apparent administration backing. The 
utility companies proclaim all agencies, private, municipal and co- 
operative, can participate. The bill would require the local groups to 
contribute $273 million to construction costs. Three major utility 
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companies, Portland General Electric Co., Pacific Power & Light Co., 
and W ashington Water Power Co., h: ave said they will put up the 
whole $273 million and more if needed. Where does that leave the 
preferenc ence customers? Where do the people come in ¢ 

Also, in the Pacific Northwest, the administration has negotiated 
20-year contracts between the Bonneville Power Administration and 
private utility companies. The new contracts effectively subjugate 
all additions to industrial loads served directly from F ederal dams to 
the prior claims of not only preference customers but also of private 
utility companies. In addition, the contracts restrict, to 10,000 kilo- 
watts per year, new industrial load which may be serv ed with Federal 
ae er by preference customers. Previously, service to industrial loads 

y preferred agencies was limited only by the availability of Federal 
power. 

The utility companies are hungry for low-cost power in the Pacific 
Northwest where steam electric construction and operation costs are 
high. 

The administrations partnership plans place them in a position to 
undertake construction of some of the large projects. 

The destruction of the comprehensive Federal plan fer development 
of the Columbia River Basin system, as approved by Congress, the 
raising of power rates generally throughout the area with its certain 
depressive effect on industrial growth, and denial of resources de »velop- 
ment benefits to the preference customers of the area would not long 
pray on the conscience of these companies. They encourage and sup- 
port the administration policies which would destroy the effec ‘tiveness 
of the Federal power program and return control of the area’s economy 
to the corporate investor groups of the East. 

Particularly in the Southwestern States of Oklahoma, Missouri, 
Arkansas, and Louisiana, the policies and practices of the Interior 
Department seen to go hand in glove with the avowed purposes of 
the privately owned utility companies to control the resource develop- 
mend appropriations for new hydro projects is raising rates on such 
shortage of Federal power, the administration is refusing to recom- 
mend appropriations for new hydro projects is raising rates on such 
Federal power as is available, and declines to ask Congress for funds 
necessary to honor contracts entered into in 1950 between SPA and 
several REA financed generation and transmission cooperatives—GT’s 
as we and the latter despite the fact that the co-ops have 
invested $70 million of REA funds in reliance upon those contracts. 

The farmers’ electric cooperatives have been faced, since the in- 
ception of the program, not only with extremely high wholesale 
power costs in many instances, but, also, with an actual shortage of 
power at any price. There are whole counties in Missouri and 
Arkansas where there is not even a single commercial power company 
transmission line. Rural electric sy stems have had to purchase power 
in these areas from the municipalities, who themselves have been hard 
pressed to meet their own expanding loads—or purchase from outside 
and bring it in for themselves. 

With the advent of Federal power from the Denison and Norfolk 
Dams and later from Bull Shoals and other projects, preference cus- 
tomers were able, with the assistance of the Southwestern Power Ad- 
ministration, to materially reduce wholesale power costs and to secure 
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adequate supplies for the first time. Twenty-two rural electric systems 
in the Southwest purchase all or a portion of their wholesale require- 
ments directly from the transmission system of the Southwestern 
Power Administration or through wheeling and power exchange 
agreements between SPA and commercial utility companies. In addi- 
tion, the competition effect of SPA power which has existed until this 
year has materially reduced the rates charged our people by the utility 
systems in areas adjacent to those where SPA power has been avail- 
able. These lower rates help to reach more people. 

SPA has traditionally followed, from the date of its establishment 
by Secretary of the Interior until recently a policy of purchasing 
thermal energy from rural electric systems and private utility com- 
panies for the purpose of intermingling it with its own hydroelectric 
capacities to maximize the availability of firm power for preference 
customers in the area. 

However, the situation is now reverting back to the days before 
the Federal dams were built. This year, the Interior Department has 
applied to the Federal Power Commission for approval of a higher 
rate schedule for SPA power. Morevover, the Department has now 
abandoned its policy of purchasing the maximum economical amount 
of thermal energy for firming purposes and has set up its revised 
‘ate schedule to encourage the use of Federal power for peaking 
purposes and to discourage its use by preference customers for their 
around-the-clock loads. This, as in the Missouri Basin, means less 
power for the rural electrical systems. The new SPA rate schedule 
will penalize those customers who purchase firm power from the 
system and will initially grant a 25-percent discount from the estab- 
lished rate for those who purchase peaking capacity. 

Over a year ago the SPA Adminisrator told the distribution coop- 
eratives served from his system that SPA was no longer in a position 
to provide them with sufficient power to meet their growing loads. 
It was recommended that they contact traditionally unfriendly utility 
companies for supplemental energy. 

In spite of this obvious shortage of Federal power to meet the needs 
of customers already connected to the SPA system, the Administration 
has requested no funds in its budget for the fiscal year 1956 to initiate 
construction of additional hydroelectric projects in the Southwest 
nor, except for one isolated instance, were funds requested to continue 
planning for those projects not yet ready for immediate construction. 

Many commercial utility companies in the Southwest initially op- 
posed construction of all Federal hydroelectric projects. They even 
went so far as to insist that it was impossible to construct a project 
to provide simultaneously for flood control and power benefits. This 
obviously absurd theory was soon exploded as multipurpose projects 
throughout the country provided not only flood control and power but 
also navigation, irrigation, and recreational benefits. 

Power companies in the Southwest then changed their tactics and 
now conditionally support multipurpose-project construction, but de- 
mand the entire output of each project be sold to them as peaking 
capacity rather than integrated with the existing SPA network for 
the benefit of the preference customers as set out in congressional 
policy. 
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Power companies in the Southwest contend that marketing in ac- 
cordance with congressional mandate of preference law is uneconomic. 
They claim that the project power must be marketed solely as peaking 
capacity. They challenge the Government’s authority to purchase 
thermal energy for firming the hydro and the present administration, 
presumably in full agreement, has redesigned the SPA rate structure 
to favor the sale of peaking capability at the expense of continuous 
energy required by the co-ops and municipalities. 

I have aleady referred to the fact that in 1950 many of the rural 
electric systems in Missouri and Oklahoma banded together, bor- 
rowed about $70 million from the Rural Electrification Administra- 
tion and constructed steam-generation plants and associated trans- 
mission facilities to provide themselves with a source of wholesale 
energy which had not been previously available. 

Contracts were entered into between the generation and transmission 
cooperatives and the Southwestern Power Administration which pro- 
vided for the full integration of the cooperative and Federal facilities 
so that each could oper ate at its maximum operational efficiency thereby 
providing the cooperatives with lowest possible cost wholesale energy 
and the Southwestern Power Administration with firm marketable 
power to serve its growing load. 

These contracts between the G-T co-ops and SPA have been opposed 
by the power companies from the very start. The companies attacked 
them before State regulatory commissions, before committees of the 
Congress, and in Federal and State courts. One of the G-T co- 
operatives, located in Arkansas, was killed by the Arkansas State 
Supreme Court under power company pressures. 

Mr. Cuuporr. I want to interrupt at this point. I want to con- 
gratulate you on the fine, comprehensive statement you have offered 
us today. 

T see it is 45 pages long. Also, you have a supplementary statement 
which is 17 pages long. And since this is all going into the record 
anyway, I was w onderi ing, for the purpose of brevity, whether or not 
you could waive reading the balance of the statement into the record 
and summarize the balance of it for the committee. Also, you could 


summarize your supplemental statement on the Hoover report, as far 


as power is concerned. 

I want to say this to you all, that I feel we will have jurisdiction 
over the Hoover task force report on power. The chairman hasn’t 
referred it to this committee as yet. He may set up a special 
committee. 

Mr. Jonas. May I interrupt? 

I think there is a committee handling that. They had a hearing 
vesterday. 

Mr. Cuuporr. I thought maybe you ought to summarize that so the 
members of the committee can ask the questions that they like to ask 
you on the basis of your statement, because each member of the com- 
mittee did have a copy of this statement yesterday; because, realizing 
how lengthy it was, they wanted to familiarize themselves with it. 

If you want to summarize the balance of the report—summarize 
your criticisms—of the task force report on power by the Hoover 
Commission. 

We would like to get finished today, and I am afraid we won’t be 
able to if you read the entire statement. 
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We have all had a chance to read it overnight, and I think that we 
would like to ask you some questions before it is time to adjourn. 

Would you do that, please? — 

Mr. Exuis. Thank you, Mr. Chairman. 

I shall be happy to do that. 

Just a few more words about the situation in the Southwest. The 
10 Missouri companies are challenging in the courts the right of the 
rural electric systems to generate their own power and the right to 
integrate their systems with the Southwest Power Administration 
system. 

* The Administration has, of course, been concerned with carrying 
out its contracts with the cooperatives in that area. It has made in- 
terim contracts with them, but the Administration is not supporting 
the kind of arrangement which will permit the rural electrical co- 
operatives in that area to live. I am talking about the Department 
of the Interior—rather, the Department of the Interior is apparently 
attempting to force the electric cooperatives in the area to make deals 
with the power companies which will, in effect, turn over to the power 
companies the greater benefit of the hydro power in the Southwest. 

And Interior has gone so far as to try to force one of our generation 
and transmission cooperatives to become a wheeling agent for the 
power company in the Kansas City area, in order to gain certain bene- 
fits from the hydro power in the area. 

Mr. Cuuporr. We realize the problem in the Southwest. As a mat- 
ter of fact, there are investigators from this committee in the south- 
western part of the United States looking into the problem in Mis- 
souri, Arkansas, Louisiana, and one other State—Oklahoma. 

And we are going to make a very thorough investigation of that 
problem. 

As a matter of fact, we haven’t decided yet, but in all probability, 
if we feel it is necessary, we may go out to the Southwest to get some 
on-the-scene, grassroots testimony concerning the problems of the 
REA’s and electrical power companies in that section. 

Mr. Exxis. It is a most serious situation the rural electrical program 
faces. One system is dead—completely wiped out. Three, or possibly 
four, others are just on the brink of being wiped out, because of these 
long delays, lack of power, and court cases te all the other handicaps. 

The rural electric cooperatives have been trying to purchase power 
from the Clark Hill Dam for which they have a preference right, but 
the administration has consistently refused to sell them the power, even 
though they have stood ready, willing, and anxious to buy it at all 
times since the administration first came into power. 

The Department of the Interior has obviously been working with 
the Georgia Power Co. rather than with the electric cooperatives. 

The situation in the northern part of North Carolina is very similar 
where the rural electric cooperatives have been trying to get power 
from the old Buggs Island Dam, now known as Kerr Dam, on the 
Roanoke River, ever since the dam came into production several years 
1go. They have never been able to work out wheeling arrangements, 
with the Carolina Power Co., which serves that area. 

And despite statements of Interior officials to the effect that they 
would ask for transmission lines where they could not get the power 
wheeled, they have never asked Congress for transmission lines. 
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Mr. Cuuporr. Now, in view of the situation, do you have any rec- 
ommendations or conclusions that you can give the committee before 
closing your testimony ? 

Mr. Ex.is. Well, I want to say that not all of these troubles started 
in this administration. Some of our troubles started in prior admin- 
istrations. I am not saying that our troubles are political. I don’t 
think they are. 

I think our trouble emanated from the investor groups of Wall 
Street and from the power companies which they control. 

Mr. Cuuporr. I just want to comment—I am glad you said you 
don’t think your troubles are political. 

I have been accused on numerous occasions as using this committee 
as a political football. I have nothing to gain as far as power pub- 
licity is concerned. I represent the Fourth District of Pennsylvania, 
which is a big city district. We get our electricity from the Phila- 
delphia E lectric Co. We press a switch, and light comes on. We 
press a switch and we get power in our appliances. I have nothing 
to gain, and I want you to know there is nothing political about this 
committee. 

We realize that electric power is very important to the future well- 
being of this Nation. We are trying to make recommendations to 
the Congress to alleviate any problems that you might have, and in 
turn the ] private power c ompanies may have. 

Mr. Exxis. Our power companies have an 80- to 85-percent monop- 
oly. They don’t want anybody else in the field. They are borrowing 
through every agency and source, apparently, that they can, to ac hieve 
their purpose. “The point I would make is that they would borrow 
through any administration that they could. I think they would. I 
think they are doing it very effectively right now. 

Recommend: tions for this committee—well, I just hope, gentlemen, 
that you proceed to get the facts. Present the facts to the Congress 
and to the American people, and then I think the matter will tend to 
adjust itself. 

I think Congress will take remedial action. JT think when the ad- 
ministration sees how ridiculous its position is in some areas, that t 
will surely attempt to make some remedy. 

I doubt if any one person in the administration realizes how serious 
this situation is. Itis working on all fronts. The pattern isthe same. 

It is an operation from the inside to the exclusion of—I am talking 
about power only now, you understand—to the exclusion of the people’s 
owned electric facilities owned by the people. 

Usually these orders are promulgated and announced without our 
having been consulted; without our knowing anything about what 
was going on. 

Mr. Cnuporr. Do you think and believe the new partnership plan 
of the present administration will eventually result in higher electric 
costs to the consumer in the various public power areas ? 

Mr. Exits. Yes. Furthermore, officials of the administration have 
admitted that istrue. They would not deny that. 

Mr. Cuuporr. Do you think it is healthy for the economy of those 
areas ? 

Mr. Exxis. Oh, no. We think rural electric service is going to be 
eliminated in some of the areas. 
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Mr. Cuuporr. Then you think that if power is cheap and the farmers 
can get power, they in turn will buy electrical appliances to operate 
on their farms? They will buy radios, televisions, washing machines, 
which will in turn help the metropolitan areas of the Nation? In 
other words, that a good healthy farm economy results in a good 
metropolitan economy ? 

Mr. Enis. For every dollar spent to get electricity to their doors, 
the farmers spend $4 or $5 for every dollar to buy appliances of many 
kinds. There are about 400 different uses, and this is a continuing 
process. ‘They goon and on doing that. 

If you multiplied the $214 billions that have been invested by the 
rural electrical program by four, you can see the amount of money 
that is being turned over. 

I don’t think I have any other recommendations to the committee, 
Mr. Chairman. 

I have set out here in the conclusion representative statements and 
representative principles, and these different programs and what is 
happening to them. 

Mr. Cuvuporr. Before you do that, if there is no objection, we will 
put the entire statement of Mr. Ellis in the record. 

(The prepared statement of Mr. Ellis, with attachment, in full, is 
as follows :) 


STATEMENT OF CLYDE T. ELLIS, GENERAL MANAGER, NATIONAL RURAL ELECTRIC 
COOPERATIVE ASSOCIATION 


My name is Clyde T. Ellis, and I am general manager of the National Rural 
Electric Cooperative Association, the national service organization of the REA- 
financed rural electric systems in the United States and Alaska. About 90 per- 
cent of all the public and cooperative borrowers are members of our association, 
and provide service for over 3,645,000 rural consumers, estimated to include 
between 13 and 15 million rural people. 

I think the committee should know that this association was established in 
1942 to preserve the infant rural electrification program from destruction during 
World War II at the hands of the great power companies which had launched 
a campaign of false propaganda against us and appeared to jeopardize the whole 
program for which so many thousands of obscure rural people had struggled so 
hard. This association is controlled from the grassroots by a national board of 
directors from 42 States and Alaska. These directors are elected annually in 
their respective States by the duly elected delegates of the member systems. 

Each year, in addition to local and State meetings, our people gather in 10 
regional meetings to hear reports, discuss problems, exchange ideas on manage- 
ment and electric power use, and express themselves on matters of policy and 
legislation. And each winter the representatives of the member systems gather 
in an annual meeting to establish policy for the association. There is no organi- 
zation in this democratic Nation that is more democratically controlled than the 
national association of the rural electric systems. We are proud of this, but we 
take time to tell you about it because I am going to talk about some of our prob- 
lems and I want you to know that what I have to say is not a matter of my per- 
sonal opinion or beliefs but the composite opinion of our member systems. 

Speaking for our association, I want to assure you that we strongly affirm our 
belief in the basic concepts of this Republic. We believe that the Congress is 
elected by the people to legislate in the interests of all the people, and that the 
proper function of the executive branch is to administer the laws enacted by 
the Congress. We believe that in recent years the executive branch of the Gov- 
ernment has been disregarding the will of the Congress in many areas relating 
to the rural electrification and Federal power programs. 


THE PROBLEM 


Mr. Chairman, I have been subpenaed to appear before you today by authority 
of the House of Representatives of the Congress of the United States of America 
“to testify on power policies of the Interior Department.” It is, of course, diffi- 
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cult to discuss a body of policy in the abstract. Therefore, because our organi- 
zation is primarily interested in the growth and development of the rural elec- 
trification program, I shall develop my discussion around the effect on the rural 
electrification program of the policies promulgated under this administration by 
the Department of the Interior. It is necessary, however, to discuss, at least to 
some extent, the policies of other agencies of the executive branch to secure an 
overall insight into what is happening to our Federal water resource develop- 
ment program. 

The future of the rural electrification program in the United States and in 
the Territories depends, to a great extent, on the answer ultimately forthcoming 
to the following questions : 

1. Are the rural-electric systems to be assured of adequate loan fund author- 
izations and administrative appropriations so that they may be assured that 
adequate money will be available to heavy up existing systems? 

A large portion of the money now being borrowed by the systems from the 
Rural Electrification Administration is being used to rephase, reconductor, and 
in general, increase the capacity of existing systems. There are very few new 
rural-electric systems being organized. Nonetheless, the total consumption of 
electricity by rural-electric system members is doubling every 4 to 5 years on 
the average throughout the country. By comparison, the average consumption 
of all users is doubling every 7 to 10 years. Thus, if our people are to maintain 
adequacy of service, build goodwill, and sell the kilowatt-hours necessary to 
assure repayment to the Federal Treasury of the outstanding REA loans, they 
must be assured of an adequate source of capital-expansion funds. Our people, 
unlike the major electric-utility companies, cannot accumulate large reserves 
or depend upon commercial money markets for capital expansion purposes. 

2. Will our systems be assured of an adequate supply of wholesale energy at 
rates they can afford to pay? 

In the early days of the rural-electrification program, some of the commercial- 
utility companies flatly refused to provide wholesale service to the REA coop- 
eratives. Others charged exorbitantly high rates—18 to 20 mills and more. 
Gradually, through the bargaining powers afforded the rural-electric systems by 
the REA generation and transmission program and by the development of a 
vigorous Federal power-marketing program, with its provisions for preference 
to nonprofit distributors of electricity, the cooperatives have been able to secure 
their wholesale energy at progressively lower rates. We do not look upon either 
the REA generation and transmission program or the Federal-power program 
as a club with which to strike at commercial-utility companies. We view these 
programs as a method by which to measure the costs and operating practices of 
the utility industry and as a method of assuring that the rates charged by 
commercial-utility companies to our people will be based on technological advances 
and actual costs rather than on a policy of all the traffic will bear. 

3. Will the rural-electric systems and the Federal power program be able to 
withstand the torrent of vicious untruthful propaganda being unleashed upon 
them by the commercial-utility interests who seek to destroy both programs 
because of their competitive effect in the almost monopoly-controlled power 
market of the Nation? 

I shall have more to say on this subject later. 

These three questions probably reflect the issues that are of greatest concern 
to our people at the present time. It is to the effect which policies of the executive 
branch may have on the answers to these questions that I wish to address the 
remainder of my remarks. 


BACKGROUND OF THE RURAL ELECTRIFICATION PROGRAM—THE FACTORS OF SUCCESS 


Failure of conmercial-utility companies to provide rural service 

Mr. Chairman, the rural-electrification program was born out of the failure of 
the private-power corporations to extend modern electric service to rural people. 
If the private-power corporations had carried out the legitimate functions 
incumbent upon responsible monopolies (for all power companies are inherently 
monopolies) there would have been no necessity for a Government-financed rural 
electrification program as we know it. Modern central-station service began 
in 1882 but over 50 years later the great corporate combines had labored and 
brought forth a mouse as far as the farmers were concerned because in 1935, 
only 10.9 percent of the farms of this most highly industrialized of nations were 
receiving central-station electric service. Those receiving such services were 
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generally located on the edges of towns and cities, along the main highways and 
in irrigated areas where pumping loads made them lucrative customers. Many 
of those who had. such service in 1935 and been compelled to pay for the cost 
of running lines to their farms and obligated to pay very high monthly minimum 
charges in order to secure service. 

In 1935, when the Rural Electrification Administration was established, 
virtually all of rural America was still denied access to this most wonderful 
of man’s servants, electricity, with all the benefits it brings in the form of 
lights, running water, refrigeration, electric stoves, and other home conveniences 
as well as the tremendous benefits it brings to the farm operator as a producer 
of food and fiber. (The rural electric systems refer to electric power with a 
symbol known as Willie Wiredhand.) The private power companies insisted 
again and again that all of the farmers who wanted and could afford modern 
electric service had been served. 

The Rural Electrification Administration itself, in the early days, anticipated 
that the Federal funds available through it would largely be used by com 
mercial utility companies for extending service to thinly populated rural areas. 
Even before Executive Order No. 7037 was signed by President Franklin D. 
Roosevelt on May 11, 1935, creating a Rural Electrification Administration, offi- 
cials interested in rural electrification had held informal conferences with com- 
mercial utility company representatives. Nine days after the order was issued, 
a formal conference was held at the Lafayete Hotel in Washington at which 
15 of the largest commercial utility companies were represented by major execu 
tives. The utility executives apopinted a special subcommittee of the industry 
to conduct a survey of “the approximate extent to which further developments 
of rural electrification may be effected properly in cooperation with the Rural 
Electrification Administration.” The subcommittee reported in a 14-page letter 
to the Administrator under date of July 24, 1935. 

The utility companies’ report expressed the judgment that in the light of 
earlier extensive research work, “there are very few farms requiring electricity 
for major farm operations that are not now served,” and that “additional rural 
customers must largely be those who use electricity for household purposes.” 
The utility industry’s committee report stated further that the problem of the 
farmer was “a social rather than an economic problem,” and that it is “not one 
of rates, but of financing the wiring and purchase of appliances.” 

The absurdity of this position was quickly demonstrated once REA was estab- 
lished. REA, in its early years, pressed for more economical construction of lines, 
and offered the power companies long-term loans at low rates of interest, but 
the power companies refused to cooperate. It was then that the people spoke. 
They organized all over America to bring electric service to themselves through 
their own cooperatives and power districts, and no one will ever know how many 
thousands of rural men and women drove, rode, or walked the rural roads all 
over this Nation passing petitions among their neighbors requesting service. 
And despite the predictions of the industry, the rural people bought and paid 
for appliances and electrical equipment at a phenomenal rate once they received 
central station service. 

This is recent history, and there is no doubt that the rural electrification 
movement was born out of a Government program designed to permit rural 
people to do for themselves what the private power corporations had refused to 
do, for whatever reasons, as a part of their legitimate functions. The rural 
electrification program typifies what President Abraham Lincoln visualized when 
he said: 

“The legitimate object of government is to do for a community of people 
whatever they need to have done, but cannot do at all, or cannot so well do, for 
themselves, in their separate or individual capacities.”’ 


The traditional concept of partnership 


It is significant to our story, Mr. Chairman, that the first Government financed 
rural electric cooperatives were organized in the Tennessee Valley with encour- 
agement by the officials of the Tennessee Valley Authority. This is significant 
because it points up four vital aspects of this great program: 

(1) The necessity for technical assistance for construction: 

(2) the necessity for adequate low-cost financing: 

(3) the necessity for access to adequate supplies of reasonably low-cost 
wholesale power; and 
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(4) the use of the cooperative or power district as the social mechanism 
for binding rural people together to serve themselves where private enter- 
prise seemed inadequate to the task. 

TVA had the money; they had access to low-cost power; and the mechanism 
selected for rural areas was the cooperative rather than local public-power 
districts. Later, in other areas, where the cooperative mechanism did not seem 
adequate, some public-power districts were organized, principally in Nebraska, 
Washington, and Oregon. 

The most obvious single fact about the electrification of rural areas, increasing 
from 10.9 percent in 1935 to approximately 93 percent in 1955, is the fact that 
this achievement was the result of a real partnership between rural people, 
organized into cooperatives or public-power districts, and the Federal Govern- 
ment.’ This partnership has been one of the greatest achievements of a free 
people. 

Now it is generally recognized and admitted, after 20 years, that it was this 
partnership which brought power to most rural people—either directly through 
the farmers own organizations, or indirectly as power companies were spurred 
by competition to string their own rural lines. But many people do not recog- 
nize the extent to which this partnership was not just a relationship between 
the REA and the farmers’ electric systems. If only the REA had assumed the 
task of helping farmers serve themselves with electricity, much of rural America 
would still be living in the age of kerosene and cow chips, but in fact many other 
agencies of the Government pitched in to help to get the job done. The Tennessee 
Valley Authority and all of the Department of the Interior power-marketing 
agencies had a hand in this great achievement. In the White House, through 
the years the rural electric leaders knew they had a solid and dependable friend 
who understood how difficult the task was and what obstacles, natural, financial, 
and institutional there were to overcome. 

Behind the executive departments, of course, and by right and sound tradition, 
was the Congress with its powers to legislate, appropriate administrative funds, 
authorize loan funds and provide, in many areas, low-cost wholesale power from 
the publicly developed water resources of the Nation. It was the Congress 
which had wisely provided for the public development of public water resources ; 
which had, as early as 1906, stipulated that water power be sold subject to the 
preference or antimonopoly clause inserted that year in the reclamation law. It 
was the Congress which had worked and reworked the laws governing control of 
power sites ending with the final emergence of the Federal Power Commission 
with its licensing and recapture powers, the Tennessee Valley Authority to carve 
the pattern for the only completely controlled river on the planet with the mul- 
tiple blessings that flow from that control, and it was the Congress which had 
authorized the great dams of the Northwest, dams referred to as white elephants 
by the power companies who insisted that the power produced there would have 
to be sold to jackrabbits because they were the only potential customers. 

I make reference to the Federal power program because it has been so vital 
to the development of rural electrification. Over 300 REA borrowers or almost 
a third of the farmers’ electric systems purchase all or part of their wholesale 
power supply from Federal projects. Many of these rural systems could never 
have been launched as feasible projects had it not been for Federal power. Such 
systems were located in areas where other power supply could not be secured, 
where generation of their own would have been inordinately expensive, or where 
the farm homes were so widely scattered that electrification became feasible only 
with the coming of low-cost Federal power. When 60 percent of the farms in 


1 Source: REA Monthly Statistical Bulletin, No. 169, May 1955: 
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a Includes 32 borrowers with loans for refrigeration facilities only. 
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most of the country had been electrified, the percentage in the Dakotas, for 
instance, was still only 15 to 18 percent. This was in 1947. 

Out of the partnership between rural people and the Federal Government, the 
rural-electrification program had developed. That partnership rested solid)y 
on laws of the Congress establishing the Rural Electrification Administration, 
the Federal power program, and the preference and marketing policies of that 
Federal program. This was a sound partnership which contributed immense 
benefits to both rural people and the rest of the Nation. It is a self-supporting. 
self-liquidating program. REA loans are repayable with interest and the Fed- 
eral power facilities are also self-liquidating. 





THE ATTACK ON FEDERAL POWER AND RURAL ELECTRIFICATION 





The whole partnership program on which the rural-electrification progran 
rested has been under attack throughout the life of the program. The power 
companies never ceased to oppose us in the Congress, in the executive agencies, 
through their propaganda fronts and in the courts. They have left no stone 
unturned, no stone unhurled which would cripple this program and bring about 
either its liquidation, its outright sale to the great corporations, or would make 
the rural electric systems helpless appendages, bill collectors for those same 
corporations. 

But in recent years the attack has been more telling because the great power 
corporations have apparently succeeded in gaining control of some of the key 
executive agencies created to carry out the will of the Congress. It might seen 
too strong to say that there is a conpsiracy between the executive agencies an 
the private power companies, but I know of no other word to describe recent 
conditions. Whatever term one might apply, the truth is that the Department 
of the Interior, the Federal Power Commission, and other agencies have seemie: 
to feel that regardless of the law, it was their duty to serve the interests of the 
private power companies rather than the people as a whole and particularly the 
rural electric systems. This pattern of apparent conspiratorial cooperation 
the new Wall Street-Administration partnership, this conspiracy to undermine ; 
great program and to evade the will of the Congress is manifest in many ways 


The Rural Electrification Administration 


The Rural Electrification Administration has not been exempt from these 
changes. In REA the changes have taken place within and without as a result 
of the attitude of the Bureau of the Budget. The Bureau of the Budget, as you 
know, is an arm of the White House. REA, under the guise of economy, has 
greatly restricted its technical services to the rural systems. Engineering, ac- 
counting, managerial, and other services to the farmers’ cooperatives and power 
districts have been drastically reduced. These changes account for the letter 
from first REA Administrator Morris L. Cooke on the 20th anniversary of REA: 

APRIL 28, 1955. 
Mr. ANCHER NELSEN, 
Administrator, Rural Electrification Administration, 
United States Department of Agriculture, Washington 25, D. C. 

My Dear Mr. ADMINISTRATOR: Your courteous letter of April 7 inviting me 
to attend the May 11 exercises was delayed in reaching me, owing to my absence 
in Puerto Rico. I appreciate your thought of me, but must decline your kind 
invitation ; as I have another commanding engagetient. 

May I, Mr. Administrator, take this opportunity to share with you some 
thoughts which have been on my mind fairly continuously in recent months. 
For at least a decade before REA was born, rural electrification had been a top 
concern with me. As evidenced, for instance, by the Giant Power and Missis- 
sippi Valley reports. I had advised with the private companies on the most 
intimate terms and learned of their all but complete indifference to the plight 
of our farmer folk, and even more remarkable, of the industry’s blindness to 
the great opportunity which the rural demand afforded. 

That we knew then, what we were advocating is shown by two letters of mine 
dated 1934 (in your files): one addressed to President Roosevelt, and the other 
to Secretary Ickes, in which it was predicted that outlays of $1,800 million 
would connect up 3,500,000 new customers Seventeen years later, the REA 
annual report showed that just these outlays had provided 3,600,000 new cus- 
tomers From my present information, it would appear that we have harely 
touched the rural load. You have the same opportunity to firm up rural lines, 
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and thereby vastly increase consumption and, through this, rural social well- 
being. This is the opportunity of which the urban companies are taking 
advantage. 

The drastic cutting down, really almost eliminating planning advice to the 
cooperatives, has seemed to me to threaten the very life of REA. The sums 
that have been saved are almost negligible in the whole picture. But the loss 
in morale might have been catastrophic if it had not been for the fact that the 
National Rural Electric Cooperative Association, within its recognized limita- 
tions, picked up some of the reins as you let them drop. 

When I think back to our early days and recall the manifold ways by which 
we attempted to educate and inspire those who had the local responsibility, the 
current attitude of the Administration in allowing local units to sink or swim 
on their own seems like the equivalent of private company indifference. 

Through 40 years, during which—in and out of public office—municipal, State, 
Federal—I have had an opportunity to study the electrical industry, its top 
men as well as the rank and file. It is not like any other social unit. It is 
markedly without any sense of social justice or public service. It is operated 
essentially as a secret society. 

Whether according to Herbert Hoover or anybody else, if our Government sur- 
renders its vital interest in the electrification of rural America to the private 
electrical interests, it will be a long-remembered administration blunder. 

Sincerely yours, 
(Signed) Morris LLEWELLYN COOKE. 


The Bureau of the Budget has recommended loan authorizations for the elec- 
tric program which, if the Congress had not ordered otherwise, would have 
been disastrous to our systems. Electric systems, if they are to perform satis- 
factorily, cannot postpone improvements and changes. When funds are needed 
they must be available at the time needed or the cost to consumers becomes in- 
tolerable. Moreover, our systems have always been more or less dependent upon 
the bargaining lever implicit in their right to build or threaten to build their 
own generating and transmission systems. In Federal power areas, reliance 
has been placed on Federal power where it was available, but in other areas 
where the power supply was inadequate or rates inordinately high our systems 
have been able to survive, grow, and function only by building their own genera- 
tion and transmission systems or by threatening to do so and forcing the private 
companies to supply adequate, reasonably priced wholesale power. 

For the 2 years previouls to this, the Bureau of the Budget has requested 
electric loan funds in such inadequate amounts that the whole rural electrifica- 
tion program would have been placed in jeopardy had the Bureau’s recommenda- 
tion been accepted by the Congress. 

For fiscal 1954 the Bureau of the Budget recommended $95 million in regular 
electric loan funds and $60 million in contingency funds, a total of $155 million 
in new funds.? For that same year, the rural electric systems recommended that 
the Congress authorize $294 million. And the Congress actually authorized $180 
million. The rural electric systems are grateful for the faith the Congress has 
demonstrated in their program and in their integrity. 

For fiscal 1955 the Bureau of the Budget requested $55 million in regular 
electric loan funds and $35 million in contingency funds, a total of $90 million 
in new funds. The rural electric systems requested $204 million in new loan 
funds. The Congress actually authorized $170 million and it has been necessary 
for REA to use all these funds that it could use under the formula in given States 
and to earmark $2 million in 1956 funds to meet the admitted need.’ In the 
struggle to increase loan authorizations, however, there were bitter arguments on 
the floor of the Senate and the Acting REA Administrator was reported as saying 
that the amount approved by the House ($135 million) was adequate.’ 

Loans for modern generation and transmission plants require relatively sub- 
stantial fund allocations. Two generation and transmission loans have recently 
been made, but only after power companies had been permitted to participate in 


2Contingency funds are made available by the Congress to enable the Administrator of 
REA to get around the State allocation formula in the Rural Electrification Act which is 
now modified by S. 153. But up to this time the contingency funds were absolutely essen- 
tial to protect the co-ops in their growth and opportunity to produce their own power if 
necessary. 

®’ REA has never been able to actually loan all the funds authorized during a fiscal year 
because of the restrictive State allocation formula which has recently been liberalized by 
Congress. But the whole loan fund authorizations have been necessary in order for REA 
to meet the needs of the borrowers in particular States. 

‘ Congressional Record, p. 7497, June 2, 1954. 
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the generation and transmission plans. One of these loans was made possible 
only by earmarking $2,914,556 of the 1956 authorizations, something which I 
understand had never been done before. 

These 2 loans, both made within the last 6 weeks, are the only loans made to 
new federated generation and transmission cooperatives during this adminis- 
tration. 

We cannot account for the attitude of the Bureau of the Budget on REA electric 
loan authorizations on the grounds of “economy.” It is not economy to reduce 
loan funds to the point where the very systems to which money has been lent are 
placed in jeopardy. This is equivalent to feeding a good workhorse sawdust 
instead of oats on the grounds of economy. The economy excuse is certainly 
too shortsighted to warrant belief—there must be other considerations. 

The right and opportunity of the rural electrics to borrow funds for generation 
and transmission is too vital for the Bureau of the Budget not to have been 
aware of it. How then can the Congress account for budget requests which 
would have destroyed this right by removing the opportunity for exercising it? 
Policies of the Federal Power Commission 

The Federal Power Commission is another agency whose functions are vital 
to a sound and healthy rural electrification program. Ina broad sense, all of the 
functions of the Federal Power Commission are related to the welfare of our 
program. Even the authority exercised by the Commission in requiring uniform 
accounting and reports and its authority to influence power rates in interstate 
commerce affect our people because in 1954, our systems purchased about 47 
percent of their wholesale power from private companies which are affected in 
one way or another by the reporting and limited regulatory powers of the 
Commission. 

It is our conviction that to an ever-increasing extent the Federal Power Com- 
mission has come under the influence of the very companies it was established 
to help regulate. One example of this is opinion No. 264 handed down by the 
Commission in December 1953, relating to the handling of benefits to private elec- 
tric corporations from accelerated tax amortization certificates. 

As the members of the committee probably know, under old section 124A of the 
Internal Revenue Code, the Congress, in 1950, authorized the issuance of ac- 
celerated tax amortization certificates on facilities deemed vital to the national 
defense. Subsequently, beginning June 9, 1951, the Office of Defense Mobiliza- 
tion, via the Defense Electric Power Administration, began issuing accelerated 
amortization certificates to the electric utility industry. On the basis of an 
arbitrary formula, DEPA would decide what percentage of the total cost of a 
given electric utility was eligible for such a certificate and would recommend 
the issuance of such a certificate by ODM. Such a certificate permitted a power 
company to depreciate a portion of its plant not at the normal rate of 2.5 or 3 
percent but at a rate of 20 percent per year. This accelerated tax amortization 
privilege made it possible for the power companies holding such certificates to 
reduce the amount of their net income on which they were required to pay taxes 
by the amount of depreciation and the result was a reduction in the income taxes 
payable by the companies. In the utility industry the economic effect of this 
arrangement was to provide interest-free loans to the utility equal to the amount 
of the taxes collected from rate payers but withheld from the Treasury by virtue 
of use of certificates. 

When the Federal Power Commission announced its intention of promulgating 
new accounting rules on this question (docket No. R-126), our association pro- 
tested against any changes in accounting rules which would not protect the elec- 
tric consumer, for we are essentially just that—organized electric consumers. 
Later when formal hearings were held in October 1953, our attorneys submitted 
a brief on our behalf in which we insisted that the duty of the Commission was 
to protect electric consumers from unreasonable rates by holding the returns of 
the companies to reasonable levels. We insisted that no accounting rule changes 
were called for and that rapid tax writeoff benefits should not be considered as 
Windfall profits to the companies’ stockholders, but should be handled in 1 of 
< ways: 

1. That tax savings should be deducted from the rate base of the power 
company certificate holder with subsequent reductions in rates to customers 
of the company, or 

2. That tax savings of the power company should be returned to the cus- 
tomers who had, in effect, contributed these sums for the payment of taxes 
which were not paid. 








330 CERTAIN ACTIVITIES REGARDING POWER 


Our preference was for the first alternative as this would permit the certificates 
to be used as the Congress had intended—to reduce risks to investors and en- 
courage rapid expansion—without allowing profit windfalls to investors at the 
expense of electric consumers (a copy of our brief is attached for the files of the 
committee). 

We pointed out in our brief that through September 9, 1953, the total value of 
certificates issued to private electric power companies totaled $1,905,434,502, 
that the “interest-free loans” which would result from the use of such certificates 
would exceed $842 million, and that the total benefits to the companies concerned 
(over the 3314-year period involved) would exceed $2.8 billion. 

(Subsequently, up to the time that the issuance of such certificates was tem- 
porarily suspended in December 1953, the total value of certificates issued rose 
to $1,951,589,000, and the total ultimate subsidy to $2,932,411,582. ) 

In April of this year, Administrator Flemming, of ODM, announced a new sub- 
sidy program for the private electric companies which, if carried into effect, will 
net them approximately $979,030,000 in additional interest-free loans, and an ad- 
ditional $3,328,206,735 in subsidy over a period of 33% years. 

In other words, the accelerated tax-amortization program is geared to produce 
total interest-free loans of $1.8 billion and total subsidies of over $6.1 billion in 
the 334% years subsequent to the use of certificates issued beginning June 1951. 
Compare this $1.8 billion in interest-free loans to the private power companies 
to the total loans (which are not interest free) made to REA borrowers to date, 
$2.6 billion (March 1955) and the total investment cost of all Federal power 
facilities of $2.7 billion. 

It is apparent that the FPC, in refusing to provide for protection of the con- 
sumer, had arranged a tremendous subsidy for the private power companies 
which have spent millions in propaganda funds trying to convince the people 
that the farmers cooperatives and the Federal and local public power systems 
are subsidized. 

It is significant in face of the loose charges hurled at the rural electrification 
and Federal power program on subsidies and nonpayment of taxes that the pri- 
vate power companies should be receiving such vast subsidies with the coopera- 
tion of the Federal Power Commission, an agency created by the Congress to 
regulate utilities in the interest of the consumer as well as the investor. 

It is significant too that the Federal Power Commission has also been active 
in pushing special interest legislation on behalf of the private power companies. 
In the 83d Congress, the Federal Power Commission supported S. 3434 and in 
this Congress, S. 1574. The bills are not identical. S. 3484 would give certain 
powers to the Commission and 8S. 1574 would create and transfer the same powers 
to the Secretary of the Interior. But, the authority is the same in both bills, 
authority to subsidize private electric companies in taking over the water re- 
sources of the Nation through a so-called downstream benefits program. Under 
these bills, FPC or Interior would be authorized to levy a toll on power sold 
from Federal power projects located downstream from private power projects to 
help finance the private power projects. Companies which built private projects 
decades ago with no thought of Federal subsidy would get sizable annual pay- 
ments from the Treasury which would be a windfall of cash after the rate- 
payers had amortized much of the project cost. 

These bills are key items in the administration’s Wall Street partnership pro- 
gram. Attached to my statement is a news story taken from the Wall Street 
Journal concerning Kensey Robinson, president of the Washington Water Power 
Co. and president of the big four-power-company combine in the Northwest. In 
this statement, Mr. Robinson lets FPC’s cat out of the bag by making it clear 
that the Wall Street partnership must lean heavily on 8S. 3434—to obtain addi- 
tional subsidies for greasing the track for the looting of the Nation’s water re- 
sources by the private power companies. 

Mr. Chairman, another indication of the need for congressional investigation 
of the Federal Power Commission is the recent opinion in the Hells Canyon 
ease by FPC Presiding Examiner Costello. In this amazing and disheartening 
opinion, Mr. Costello, for all practical purposes, agrees that a high Federal dam 
at Hells Canyon is the best means for developing the upper waters of the Snake 
River. In keeping with FPC’s duties as outlined by the Congress, on the basis 
of his own statement of the facts, he should have denied the applications for 
the dog-in-the-manger dams of the Idaho Power Co. Instead, he recommends 
the issuance of a license to that company for one relatively small project and 
dismisses the other applications without prejudice. But, that one license, if 
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issued, will destroy forever any chance for the full development of the Snake 
River and dictate the loss of over 500,000 kilowatts of power capacity forever. 
I do not mean to imply that Mr. Costello has been “improperly influenced” in 
the sense that he has been bribed or otherwise crudely affected. I do mean to 
imply that any objective study of his opinion will indicate that the FPC has 
become the rewarder and not the regulator of the private power companies, and 
that the FPC is not carrying out the will of the Congress in protecting the water 
resources of the Nation from the wastage and exploitation. 


The Tennessee Valley Authority 

Mr. Chairman, another agency vital to the rural electric program is TVA. We 
have been dismayed and disillusioned by recent developments regarding this 
great experiment in democratic control of a river basin. 

It is a far cry from the campaign promises of the President to the current 
assault upon TVA. The President promised to maintain TVA at “maximum 
efficiency,” but under this administration the President’s Bureau of the Budget 
has consistently refused to recommend any additional power facilities to meet 
the rapidly growing needs and approaching power shortage in the Tennessee 
Valley despite the fact that half of the present power potential is contracted to 
the Government’s armed services and the Government’s Atomic Energy Commis 
sion. Instead, the Bureau has been engaged in one of the most nefarious and 
corrupt schemes ever brought to the light of day in this Nation. 

I cannot in the brief time allotted me here go into all of the details of the 
notorious Dixon-Yates deal, but other witnesses can fill in the full story. Suffice 
it to say here that this great agency, TVA, was to be, or is to be, invaded by the 
Dixon-Yates combine through the connivance of the Atomic Energy Commission 
and the Bureau of the Budget, as well as the newly appointed Chairman of TVA 
This invasion was trotted out by the administration as a device for avoiding 
any further appropriations for TVA’s power facilities, and the name of the Presi- 
dent was tossed handily about in support of the deal. In the intervening months 
the record is filled with doubletalk and deceit. The SEC, very possibly in viola- 
tion of its solemn duties as an arm of the Congress, has placed its blessing on 
the corrups marriage of two great New York Power Trust holding companies. The 
Bureau of the Budget, on orders from the President, was supposed to have made 
a clean breast of the background and development of the Dixon-Yates deal. But 
now it appears that Mr. Wenzell, of the First Boston Corp., confidant of Mr. Dixon 
and consultant to the Bureau of the Budget, was brought in to engineer this cor- 
rupt betrayal of TVA and the integrity of the Federal Government. This whole 
Dixon-Yates arrangement has an odor so strong that it reminds one of a smel! 
in the 1920’s—the Teapot Dome deal. 

On March 28, 1955, Assistant Secretary of the Interior Fred G. Aandahl, speak- 
ing for the administration to the Missouri Valley Electric Association, pointed 
to TVA as a “Federal socialized monopoly of electric power.” Perhaps the Presi 
dent doesn’t know what his Assistant Secretary of the Interior is saying about 
TVA, but these are not words likely to promote its “maximum efficiency.” 

In these years of peril for free people in the present world conflict there is 
no place for activities which eat out the heart and soul of the people’s faith in 
free government. Concealing the rot and corruption will not strengthen democ- 
racy but destroy it. Give the people the facts, and they, through the Congress, 
will mete out just punishment to those who would corrupt our public affairs in 
their effort to increase the profits and power of a few great corporate executives. 

In conducting this investigation we do not see how you can conscientiously 
avoid digging into the affairs of the private power lobby’s extensive and expen- 
sive lobbying and propaganda fronts and their use of funds for influencing public 
opinion and elections, for the basic source of this manifest corruption in the 
executive branches stems directly from the mechinations of the great power com 
panies in their efforts to raise electric rates and reap unconscionable profits. <A 
mere investigation of the executive agencies will produce some interesting scape- 
goats, yes-men, and unintentional tools of the great corporations, but an investi- 
gation of the power lobby will cut to the heart of the matter. 


The Bureau of Reclamation 


Many preference customers and private utility companies in North and South 
Dakota, Iowa, Minnesota, Nebraska, Montana, Wyoming, Colorado, purchase 
power from the Bureau of Reclamation. This area is known as the Missouri 
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River Basin and is the first area in which the present administration applied its 
new power policies. On September 9, 1953, the Bureau of Reclamation announced 
its Missouri Basin Power Marketing Criteria which provided that henceforth the 
purchase of thermal energy for firming up the Missouri River hydroelectric plants 
would be minimized and that the Bureau would not recognize the continuing 
aspect of preference but would instead sell all power above the immediate needs 
of preference customers to power companies under long-term contracts. This was 
a diametrical reversal of the established policy which required that power sold 
to nonpreference customers be committed on a withdrawable basis so that when 
the loads of preference customers increased such power could be withdrawn for 
reassignment to meet the growing loads of preference customers. 

Actually, in most areas of Missouri River Basin there is not even suff-cient 
power for the preference customers themselves, so that to this day we do not know 
what the Bureau of Reclamation would do with surplus power beyond the imme- 
diate needs of preference customers available. Presumably it would be disposed 
of to nonpreference customers on a long-term nonwithdrawable basis. 

The Bureau of Reclamation since 1952 has steadfastly refused to recommend 
adequate construction of transmission facilities necessary to bring reliable Fed- 
eral power service to preference customers in western Minnesota. The Bureau 
has failed to recommend to the Congress sufficient transmission facilities to en- 
able it to dispose of power from the Canyon Ferry plant in Montana at rates 
which will insure repayment of the project cost. 

The 50,000-kilowatt Canyon Ferry plant is one of the newest built by the Bu- 
reau. It is located in an area where the present needs of the preference cus- 
tomers close by are satisfied but because the Bureau has insufficient transmission 
capacity it is unable to displace Canyon Ferry power eastward to the Dakotas 
to areas where it is badly needed by the preference customers. The Bureau is, in 
the alternative, selling virtually the entire output of the project to the Montana 
Power Co., at 2.5 mills per kilowatt-hour as contrasted with the 5.5-mill rate for 
firm power and the 3-mill rate for secondary power which the Bureau told Con- 
gress would be realized from the project. We calculate that this dumping of 
Canyon Ferry power to the Montana Power Co. at the bus bar is costing the Gov- 
ernment approximately $600,000 per year. 


The Bureau of the Budget 


This year a request by Reclamation for funds to begin construction of the 
200,000-kilowatt Yellowtail Dam was killed by the Bureau of the Budget. The 
Bureau of the Budget claimed, in turning down the request, that power from the 
project would have to be sold at rates substantially higher than those now preva- 
lent in the area in order to repay the cost of the project, and, moreover, that it 
would not approve the project because the Bureau of Reclamation had not asked 
the Montana Power Co. or the Pacific Power & Light Co. whether or not either or 
both wished to participate in construction of the project on a partnership basis. 

Actually the Bureau used extremely conservative figures in calculating the 
feasibility and payout schedule for Yellowtail Dam, and the sole remaining ques- 
tion is whether or not the Bureau of Reclamation must assume the full burden 
of obtaining power company approval before being allowed by the Bureau of the 

Sudget to initiate construction of new hydroelectric projects. 

If such a burden is to be cast upon the Burean of Reclamation, the possibility 
of its starting any new power projects is remote, if not indeed nonexistent. This 
is especially true in the Bureau of Reclamation area because the Bureau already 
has the elements of a backbone transmission network and no power company has 
ever within our memory willingly allowed a Federal power project to go forward 
within its area unless it were assured of control of the entire project output at a 
company-dictated rate. 

We have never contemplated the Bureau of the Budget as an agency charged 
with responsibility for determining whether or not a particular Federal resource 
development project is economically feasible or as an agency charged with 
reviewing project feasibility studies performed by other agencies normally 
engaged in the construction field. Yet right now the Bureau of the Budget 
is revising its circular A-47 which will dictate to the Bureau of Reclamation 
and Corps of Engineers new feasibility standards for multiple-purpose projects. 
We understand the new standards will be so stiff as to throw many projects 
into discard and inordinately raise power costs at others. This activity seems 
indeed far afield from problems of budgetary management. 
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We do not visualize the Bureau of the Budget as an agency to which the 
Congress had delegated the authority to formulate our Federal power policy. 

Yet, at least with respect to Yellowtail Dam and probably with respect to 
other projects, the Bureau of the Budget has refused to approve appropriation 
requests for multiple-purpose-project construction, not on the basis of budgetary 
management considerations but rather on questions of basic policy and economic 
and engineering feasibility. 

We realize, of course, that it is possible for Congress to appropriate funds 
without a recommendation or approval by the Bureau of the Budget. But as 
a practical matter the Congress, once it has set a policy to govern a particular 
resource development program, relies upon the executive branch including 
the Bureau of the Budget for recommendations as to what appropriations re- 
quests are required to carry out policy. Congress has decided that we are to 
have multiple-purpose river-development programs financed with Federal funds 
for the purpose of not only maintaining a vigorous Federal power program 
but also to stimulate the economic development of the area in which the project 
is located. Congress has also decided that power from these projects is to 
be marketed in accordance with preference principles. Yet, despite the policy 
set by the Congress in these matters, the Bureau of the Budget refuses to 
recommend certain projects designed to carry out this policy, but instead 
recommends substitute projects to be constructed on a “partnership” basis 
from which power would not be marketed in accord with congressional policy 
of preference. 

The Pacific Northwest 

In the Pacific Northwest where the Federal Government provides approxi- 
mately 70 percent of the total energy requirements of the area through the 
transmission facilities of the Bonneville Power Administration, and where the 
population has come to rely on the Federal Government for the development 
of its natural resources, the wheels of river-basin development have come to 
a complete standstill. The area faces a firm power shortage of 200,000 kilowatts 
by 1960 and 800,000 kilowatts by 1964 unless additional Federal hydroelectric 
projects can be placed under construction. Moreover, the Bonneville Power 
Administrator has stated he could sell an additional 3 million kilowatts of 
power to industry if it were available. This is the equivalent of more than 
five Bonneville dams. In addition, interruptible industrial loads, largely alumi- 
num reduction, have already been heavily curtailed this year. The administra- 
tion has not recommended funds for Federal construction of a single additional 
multiple-purpose project for the Pacific Northwest since it took office in 1953. 

Instead of actively pursuing a continued program of development under 
Federal auspices, as approved by the Congress, the administration has attempted 
to impose upon the people of the area various so-called partnership schemes, 
the apparent purpose of which would be to divert most of the future resource 
development benefits of the Northwest into the hands of investor-controlled 
utility companies. 

The proponents of these so-called partnership arrangements proclaim with 
pontifical but impractical righteousness that it is the responsibility of the local 
people to provide their own sources of electric power. They blithely avow 
that their plans for “partnership” development would allow all local groups, 
private, public, and cooperative to participate in the construction of these multi- 
purpose projects. 

Practically, the effect of the administration partnership policy would be to 
turn the river-basin development programs of the Northwest over to the control 
of electrical utility companies. Most of the “partnership” proposals call for the 
expenditure by local groups of millions of dollars to help defray the cost of 
building these projects. The power benefits would then be divided roughly in 
proportion to the contribution by the local groups to construction costs. Only the 
bigger utility companies have the financial resources to make these larger con- 
tributions to construction costs and they in turn would be entitled to the 
benefits. They would control the power from these projects at the bus bar. 
The municipalities, public utility districts, and the rural electric cooperatives 
would get little, if any, benefits. Preference, as repeatedly expressed by the 
Congress, would be dead in the Northwest and the great wealth of the Columbia 
River Basin system would flow to the major utility companies and their share 
holders. Eventually, because of the increase capital cost to these companies 
and because preference customers would no longer be able to depend on Federal 
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power for growth, the entire economic activity of the area would be stifled 
by inadequate energy and by higher power rates. 

The development of electrochemical industry that has taken place in the 
Pacific Northwest over the past 2 decades can be sustained only by low-cost hydro 
electricity—2 to 3% mills per kilowatt-hour. The administration, instead of 
encouraging and recommending construction of the 1-million kilowatt Federal! 
project at the Hells Canyon site is effectively backing construction of a 200,000 
kilowatt Idaho Power Co. plant at the same site, which would produce power 
not at the 2 to 31% mills required by the economy of the area but at approxi- 
mately 7.6 mills. 

The investor-owned utility groups in the Pacific Northwest enthusiastically 
support these administration proposals for so-called local partnership arrange- 
ments. Indeed, one of these partnership bills introduced in the Congress last 
year would have provided for local participation in the construction of the 
1-million kilowatt John Day Dam admittedly represented the thinking of the 
Portland General Electric Co. A similar “partnership” bill for local participation 
in construction of John Day has been introduced this year with apparent ad- 
ministration backing. The utility companies proclaim all agencies, private, mu- 
nicipal, and cooperative, can participate. The bill would require the local 
groups to contribute $275 million to construction costs. Three major utility 
companies, Portland General Electric Co., Pacifie Power & Light Co., and Wash 
ington Water Power Co., have said they will put up the whole $273 million and 
more if needed. Where does that leave the preference customers? 

Also in the Pacific Northwest the administration has negotiated 20-year con 
tracts between the Bonneville Power Administration and private utility com 
panies. The new contracts effectively subjugate all additions to industrial loads 
served directly from Federal dams to the prior claims of not only preference 
customers but also of private utility companies. In addition the contracts re 
strict to 10,000 kilowatts per year new industrial load which may be served 
with Federal power by preference customers. Previously, service to industrial 
loads by preferred agencies was limited only by the availability of Federal 
power. 

The utility companies are hungry for low-cost power in the Pacific Northwest 
where steam electric construction and operation costs are high. 

The administration’s partnership plans place them in a position to undertake 
construction of some of the large projects. The destruction of the comprehen- 
sive Federal plan for development of the Columbia River Basin system, as ap- 
proved by Congress, the raising of power rates generally throughout the area 
with its certain depressive effect on industrial growth, and denial of resource 
development benefits to the preference customers of the area would not long 
pray on the conscience of these companies. They encourage and support the 
administration policies which would destroy the effectiveness of the Federal 
power program and return control of the area’s economy to the corporate investor 
groups. 

The Southwest 

-articularly in the Southwestern States of Oklahoma, Missouri, Arkansas, and 
Louisiana, the policies and practices of the Interior Department seem to go hand 
in glove with the avowed purposes of the privately owned utility companies to 
control the resource development and economic activity of the area. Here, de- 
spite an areawide shortage of Federal power, the administration is refusing to 
recommend appropriations for new hydro projects, is raising rates on such 
Federal power as is available, and declines to ask Congress for funds necessary 
to honor contracts entered into in 1950 between SPA and several REA financed 
GT cooperatives; and the latter despite the fact that the co-ops have invested 
$70 million of REA funds in reliance upon those contracts. The farmers’ electric 
cooperatives have been faced, since the inception of the program, not only with 
extremely high wholesale power costs in many instances, but, also, with an 
actual shortage of power at any price. There are whole counties in Missouri and 
Arkansas where there is not even a single commercial power company trans- 
mission line. Rural electric systems have had to purchase power in these areas 
from the municipalities, who themselves have been hard pressed to meet their 
own expanding loads—or purchase from outside and bring it in. 

With the advent of Federal power from the Denison and Norfolk Dams and 
later from Bull Shoals and other projects, preference customers were able, 
with the assistance of the Southwestern Power Administration, to materially 
reduce wholesale power costs and to secure adequate supplies for the first time. 
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Twenty-two rural electric systems in the Southwest purchase all or a portion of 
their wholesale requirements directly from the transmission system of the South- 
western Power Administration or through wheeling and power exchange agree- 
ments between SPA and commercial utility companies. In addition, the com- 
petitive effect of SPA power which has existed until this year has materially 
reduced the rates charged our people by the utility systems in areas adjacent to 
those where SPA power has been available. These lower rates help to reach 
more people. 

SPA has traditionally followed, from the date of its establishment by Secre- 
tary of the Interior, a policy of purchasing thermal energy from rural electric 
systems and private utility companies for the purpose of intermingling it with 
its own hydroelectric capacities to maximize the availability of firm power 
for preference customers in the area. 

The situation is now reverting back to the days before the Federal dams were 
built. This year, the Interior Department has applied to the Federal Power 
Commission for approval of a higher rate schedule for SPA power. Moreover, the 
Department has now abandoned its policy of purchasing the maximum economical 
amount of thermal energy for firming purposes and has set up its revised rate 
schedule to encourage the use of Federal power for peaking purposes and to 
discourage its use by preference customers for their around-the-clock loads. The 
new SPA rate schedule will penalize those customers who purchase firm power 
from the system and will initially grant a 25-percent discount from the established 
rate for those who purchase peaking capacity. 

Over a year ago the SPA Administrator told the distribution cooperatives 
served from his system that SPA was no longer in a position to provide them 
with sufficient power to meet their growing loads. It was recommended that 
they contact traditionally unfriendly utility companies for supplemental energy. 

In spite of this obvious shortage of Federal power to meet the needs of cus- 
tomers already connected to the SPA system, the administration has requested 
no funds in its budget for the fiscal year 1956 to initiate construction of addi- 
tional hydroelectric projects in the Southwest nor, except for one isolated 
instance, were funds requested to continue planning for those projects not yet 
ready for immediate construction. 

Many commercial utility companies in the Southwest initially opposed con- 
struction of all Federal hydroelectric projects. They even went so far to insist 
that it was impossible to construct a project to simultaneously provide for flood- 
control and power benefits. This obviously absurd theory was soon exploded as 
multipurpose projects throughout the country provided not only flood-control 
power but also navigation, irrigation, and recreational benefits. 

Power companies in the Southwest then changed their tactics and now con- 
ditionally support multipurpose project construction, but demand the entire 
output of each project be sold to them as peaking capacity rather than to be 
integrated with the existing SPA network for the benefit of the preference cus- 
tomers as set out in congressional policy. 

Power companies in the Southwest contend that marketing in accordance 
with congressional mandate of preferente law is uneconomic. They claim that 
the project power must be marketed solely as peaking capacity. They challenge 
the Government’s authority to purchase thermal energy for firming the hydro 
and the present administration, presumably in full agreement, has redesigned 
the SPA rate structure to favor the sale of peaking capability at the expense of 
continuous energy required by the co-ops and municipalities. 

Many of the rural-electric systems in Missouri and Oklahoma banded together 
in 1950, borrowed about $70 million from the Rural Electrification Adminis- 
tration, and constructed steam-generation plants and associated transmission 
facilities to provide themselves with a source of wholesale energy which had 
not been previously available. 

Contracts were entered into between the generation and transmission cooper- 
atives and the Southwestern Power Administration which provided for the full 
integration of the cooperative and Federal facilities so that each could operate 
at its maximum operational efficiency thereby providing the cooperatives with 
lowest possible cost wholesale energy and the Southwestern Power Administra- 
tion with firm marketable power to serve its growing load. 

These contracts between the GT co-ops and SPA have been opposed by the power 
companies from the very start. The companies attacked them before State 
regulatory commissions, before committees of the Congress, and in Federal and 
State courts. One of the GT cooperatives, located in Arkansas, was killed by 
the Arkansas State Supreme Court under power-company pressure. 
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Ten of the power companies in Missouri acting through the Cleveland, Ohio, 
utility company law firm of Baker, Hostetler & Patterson, attacked the validity 
of the contracts in the United States Federal courts. However, only a few weeks 
ago, the United States Court of Appeals for the District of Columbia dismissed 
the power company complaint thereby upholding the validity of the contracts, 
The companies have been denied a rehearing by the appeal court, but it is 
anticipated they will seek certiorari to the United States Supreme Court. 

Despite the fact that the validity of these contracts has been upheld in the 
Federal courts, the present administration, through the Department of the Inte- 
rior has announced its open hostility toward the principles embodied in them 
and has refused to recommend that the Congress appropriate funds to carry 
them into effect, even though they would cost the Federal Government nothing. 

By contrast, during the very period while the utility companies throughout 
the Southwest have been attacking the validity of these contracts, the Interior 
Department has openly avowed its opposition to them and has brought tremen- 
dous pressure to bear on the generation and transmission cooperatives to aban- 
don the principles of the 1950 contracts and to integrate themselves with the 
very utility companies which are attacking their existence. The administra- 
tion has attempted to pressure these GT systems into signing contracts which 
would effectively double their $70-million debt by raising wholesale power rates 
beyond reasonable limits. In attempting to force integration of the generation 
and transmission cooperatives with commercial utility companies in the South- 
west, the Department has indicated its willingness to use the GT systems as a 
vehicle by which to dispose of major blocks of SPA hydro peaking capacity to 
commercial utility companies acting as the agents of the GT systems, com- 
pletely disregarding the preference law as enacted by Congress. Agreements of 
the type which Interior has insisted upon would destroy the integrity of the 
GT cooperatives and merge their identity with that of commercial utility com- 
panies. 

This unfortunate pattern of raising Federal power rates, refusing to place addi- 
tional Federal hydroelectric projects under construction, openly opposing the 
covenants of power exchange agreements between the Interior Department and 
the generation and transmission cooperatives, declaring that the Federal respon- 
sibility is limited to the sale of such capacity as is available from the projects 
without the purchase of firming energy, and pressuring REA-financed GT cooper- 
atives into contracts which can ultimately only result in their destruction has 
already had its effect. 

In Arkansas, the Arkansas Power & Light Co. has petitioned the State com- 
mission for a wholesale rate increase to the rural electric co-ops that will amount 
to between 1.16 and 2 mills per kilowatt-hour, depending upon fuel costs. In 
Louisiana, the Gulf States Utility Co. has inserted fuel clauses in its contracts 
with cooperatives raising rates an average of 1.6 mills per kilowatt-hour. 

In this area the failure of the administration to pursue those principles which 
have been proven as axiomatic to a successful Federal power program has, in 
the short space of 2 years, almost completely vitiated the entire effect of the 
Federal power in the Southwest, has set back by several decades the attempts 
of the rural electric systems to secure adequate wholesale power at reasonable 
rates, and will, if continued, ultimately turn the entire benefits from the exist- 
ing Federal SPA system over to the nonpreference utility companies. 


The Southeast 


In North Carolina and Georgia, the administration has, for over 2 years, 
abandoned the established principle of successful Federal power marketing— 
adequate transmission facilities—and has abortively attempted to market power 
exclusively by contractual arrangements with commercial utility companies. 
Despite the pleas of the rural electric systems in North Carolina and Georgia, 
the Interior Department refuses to request transmission lines to market nower 
from the Clark Hill and John H. Kerr Dams. The Carolina Power & Tight 
Co. and the Georgia Power Co. have consistently refused to wheel power from 
these projects to preference customers for the account of the Government and 
demand that the output be sold to them at the busbar. 

Our people from North Carolina and Georgia have appeared hefore the sub 
committees of the Congress for several years and asked that funds be appropri- 
ated for at least a minimum of Federal transmission construction program in 
these States to jar the power companies loose from their reactionary refusal to 
wheel power for the account of the Government as do other power companies 
throughout the country. The Congress thus far has refused to appropriate any 
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funds whatsoever for transmission facilities in North Carolina and in Georgia, 
and we think, to a large extent, has relied on the testimony of the Secretary of 
the Interior in this respect. Appearing before the House subcommittee consider- 
ing Interior appropriations for fiscal 1954, February 24, 1953, Secretary of the 
Interior Douglas McKay stated at that time, over 2 years ago, that 1 of the 3 
decisions on power which he had to make in his first few months in office and 
which, according to the Secretary, was a very controversial decision upon which 
his administration would stand or fall on the idea of power, was the Georgia 
Power Co. case. 

Last year, on Thursday, January 21, 1954, the Secretary of the Interior again 
appeared before the Subcommittee on Interior Department Appropriations of the 
House of Representatives and in his prepared statement said his Department was 
not proposing construction of transmission facilities in the Southeast: 

“It is believed that arrangements can be made in addition to those already made 
with private utility companies and preference customers for the disposal of 
Government power in an economical manner in accordance with the preference 
provisions of law * * *. It is expected that long-term arrangements can be made 
for the disposal of this power through facilities of operating utilities in the area 
to mutual advantage of all concerned.” 

According to the best information available to us, the Department of the In- 
terior has not signed one “long-term arrangement for disposition of SEPA power 
since Secretary McKay took office.” 

The Department of the Interior has virtually endorsed the Georgia Power 
Co. proposal. It has taken no action whatsoever on alternative proposals of the 
cooperatives. As a result of its stubbornness, not only have the cooperatives in 
North Carolina and Georgia been denied the benefits from the Federal power 
facilities in their States, but the Government is losing from $400,000 to $600,- 
000 per year in revenue from these projects. Without permanent contracts for 
the sale of power from the John H. Kerr and Clark Hill Dams, the United States 
is losing the capacity charged on one-third of the former project and upon one- 
half of the latter project. In each case, the Department is seemingly unwilling 
or unable to take any action opposed to the expressed wishes of the power com- 
panies in these areas. 

SUMMARY AND CONCLUSION 


A Federal power construction and marketing program to be successful must 
supply an element of regulatory competition in an industry that is 80 percent 
monopoly owned and controlled, and must provide for resource development in a 
manner which will assure that individual citizens, and their nonprofit groups, 
can realize the benefits of the program without being required to pay tolls to 
intervening third parties merely because the third parties enjoy a monopoly 
position. 

Neither of these results can be achieved independently of the other. Without 
a vigorous program of Federal power development and marketing, the small non- 
profit distributors of electricity—the rural electric systems, power districts, and 
municipalities—i. e., the people served by them, will be unable to enjoy the bene- 
fits of water-resource development. And in the absence of these nonprofit dis- 
tributors, the Federal power marketing agencies would be frustrated in any effort 
to provide an element of regulatory competition. Indeed the Government agen- 
cies would not even be able to sell the power for its real value, because there would 
be only one’customer for their product, the local commercial utility company. 

Thus, in the American pattern of economic development, the Federal Govy- 
ernment has, historically, in all of its resource-development programs, and es- 
pecially with respect to electric-power development, adopted a policy of utilizing 
its proprietary business activities to achieve the levening effect of competition in 
an otherwise monopolistic controlled market without endangering existing in- 
vestor-owned business enterprise. 

This is not an easy task because there are powerful forces, perhaps more evi- 
dent today than ever before, which would remove the Government from all 
proprietary activities that in any way threaten complete monopoly control of the 
electric industry. 

We feel that the Federal power program has successfully provided a badly 
needed competitive factor in the electric industry. For instance, the Federal 
Government is generating only about 11.3 percent of our country’s total power 
production, and it is not distributing. that power but is selling it to local public 
agencies, private-power companies, industries, electric cooperatives, and to Fed- 
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eral agencies, such as air bases, ete. Actually the Federal Government itself is 
the biggest purchaser of electric power in the world. 

The Federal power program has developed over a 50-year period and, as with 
any successful enterprise, the successful basic policy concepts and administrative 
practices required to effectuate them have become clearly established. It is 
these successful policy concepts and operating practices which are under attack 
by those who seek to destroy the Federal power program—and with it the rural 
eleetrification program in many areas. (About one-third of the consumer-owned 
rural electric systems obtain their power supply from the Federal dams.) 

What are these principles which have become axiomatic to the success of our 
Federal power program ? 

(1) The Federal Government must maintain a rate of construction of fea- 
sible multiple-purpose river-basin-development projects adequate to insure that 
the total installed capacity of Federal electric plants remains an appreciable 
portion of the Nation’s total installed capacity. The electric-utility industry is 
one of the fastest growing in the Nation and, unless the Federal power genera- 
tion also expands, it will soon cease to be of significance in view of the rapidly 
rising quantities of privately controlled capacity. 

(2) Power and energy from the Federal wholesale power system must be mar- 
keted in accordance with long-established preference principles of Federal power 
legislation. Preference simply means that the local people through their non- 
profit municipal, power district, and rural electric distribution systems are 
afforded a continuing first opportunity to purchase power produced at Federal 
projects. This principle of power marketing is in conformity with 100 years of 
resource-development precedent. It is a policy parallel to that which governed 
the homesteading of western lands by individual homesteaders rather than by 
sale or virtual gifts to large corporate groups for profit purposes. It is the only 
effective policy which allows the small nonprofit distributors of electricity— 
and through them the individual citizens—to participate in the Federal program. 
And it is this participation of the small nonprofit groups which provides the 
competitive factor at the retail level. 

Nearly every piece of major Federal power legislation enacted within the past 
50 years has expressly provided for marketing first to consumer-owned electric 
systems ° and then to private utility companies. The commercial companies have 
complained bitterly of this provision of the law. Yet even under its operation 
they purchase approximately 20 percent of all energy generated at Federal dams 
whereas the rural electric systems purchase only 6 percent. Without prefer- 
ence, the rural electric systems would be able to purchase practically no Federal 
power because their financial resources and physical size prohibit construction 
by them of major transformation and transmission facilities in competition with 
commercial utility companies. 

(3) The Federal Government must construct and operate the high-voltage 
transmission facilities necessary to integrate individual hydroelectric projects 
and to deliver appreciable portions of their output to the load centers of prefer- 
ence customers. Construction of Federal transmission facilities is necessary to 
secure adequate revenue from the sales of power to repay the cost of the projects 
and to assure that equitable quantities of energy can be sold by the Government 
to the so-called preference customers. In the absence of Federal transmission, 
the Government is faced with the problem of marketing power from isolated 
hydroelectric plants, the output of which only the local commercial utility com- 
pany is in a position to take. And the total output of firm power would be less. 
The company would thus enjoy the position of a monopoly purchaser and use 
its bargaining advantage to drive down the Federal revenue, simultaneously 
obtaining extremely low-cost power for itself, and denying any benefits of the 
project to the preference customers entitled to them under law. 

(4) The Federal Government must, in most instances, purchase or generate 
some thermal energy to supplement the hydroelectric capacity of the Federal 
system so that the maximum amounts of firm power can be made available for 
the benefit of preference customers in the area. Most hydroelectric generating 
stations are characteristically peaking plants. This is, their output is best used 
to meet the peak load of interconnected area networks. The Government can 
usually obtain the most lucrative revenue to repay the cost of a project by using 
the output of its projects as peaking capacity. 


5 First public bodies, later broadened to include co-ops. 
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However, the rural electric systems and other preference customers cannot 
use undiluted peaking capacity to meet their around-the-clock loads. They must 
have continuous energy. Federal power marketing agencies, therefore, have 
from the beginning faced the problem of having for sale power most valuable for 
its peaking characteristics while being under a legal mandate to sell to prefer- 
ence customers. 

Until very recently, most of the Federal power agencies have traded their 
peaking capacity to local commercial utility companies in exchange for steam 
energy supplied by these companies. By intermingling mutually complementary 
hydro and steam energy, the Government agencies have been able to make large 
blocks of firm around-the-clock power available to preference customers. 

The general rule is that it is economical for the Government to purchase firm- 
ing energy up to a point where the cost of its hydro capacity plus the cost of 
purchased firming energy is equal to the rate charged the preference customers 
for around-the-clock service. 

These then are the policies which have previously operated to promote a 
successful Federal power program: An adequate construction program to main- 
tain total Federal capacity as an appreciable portion of total national capcity ; 
a marketing preference to nonprofit distributor groups; construction by the Fed- 
eral Government of transmission facilities to integrate Federal generating sta- 
tions and deliver appreciable portions of their output to preference customers ; 
and purchase of maximum economical amounts of firming energy. 

I have tried to show how, since the advent of the present administration, each 
of these principles of Federal power marketing has been appreciably modified by 
administrative action of the agencies of the executive branch responsible for 
Federal power activities. 

The investor owned companies are demanding absolute monopoly. They are 
afraid of a little element of competition from low Federal wholesale power 
rates. They are afraid of a yardstick which will make available to the people 
and the Congress the basic facts concerning the costs and operating practices 
of utility system operation. The administration recommends no new starts so 
that the competitive effect of Federal power will soon be lost. The power com- 
panies desire to control at the busbar the entire output of such Federal projects 
as exist or are under construction. The administration recommends busbar 
sales to the power companies. The utility companies desire to stop the REA 
G and T program and wreck the G—T cooperatives in existence, contrary to the 
will of Congress as expressed in many laws. The administration refuses to 
honor contracts for power exchange with the G—T cooperatives and pressures 
them to integrate with utility companies and destroy their integrity. The utility 
companies would deny the benefits of Federal power to preference customers. 
The administration refuses to request appropriations for the construction of 
transmission facilities to deliver these benefits to the preference customers. 

It seems to us that the revised power policy of the present administration 
indicates an attempt to undermine 50 years of an established successful resource 
development program and to divert the benefits of the existing program to 
investor-owned groups and to remold and modify the program as it emerges in 
the future to place it under the complete control of the same groups. 

Mr. Chairman, the question is what forces and factors have brought about these 
basic changes in Federal power policy; the changes that have converted an 
established policy of encouraging partnership between the Federal Government 
and its citizens, as represented by nonprofit groups, into a policy favoring exploi- 
tation of our natural resources, for profit purposes, by specialized interests. 
The new policy is one which will deny to the citizens the benefits of water 
resource development. 

We can only conclude that these policies espoused by the present administration 
are the result of the tremendous campaign of propaganda being waged with rate- 
payers’ money by the major electric utility companies, both individually and 
through their well-financed national organizations. 

For instance, it is our best information that the National Association of Elec- 
tric Companies distributed among its membership last winter a proposed bill 
specifically designed to completely codify our Federal power policy in accordance 
with the thinking of the privately owned utility industry groups. The proposed 
bill would: 

(1) Declare that it is the primary responsibility of local enterprise to sup- 
ply electric power and energy needs, and that the United States, before con- 
structing any facility for the generation of power and energy, must first allow 
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local enterprise to build the project, or in the alternative, allow local groups 
to lease and operate the power facilities ; 

(2) Provide that contracts with local enterprise to carry out the provisions 
of (1) above would initially run as long as 40 years, and unless the con- 
tractor were in default, would run for an additional period up to 20 years ; 

(3) Would prevent the United States from in any way acquiring or devel- 
oping any facility, the primary purpose of which is to generate electric power 
for disposition to the public; 

(4) Would prevent the United States from purchasing the output of any 
such plant, project, or dam for disposition to the public, except in an emer- 
gency situation ; 

(5) Would prevent the Federal Government from constructing any trans- 
mission facilities where local enterprise was willing to furnish such facilities ; 

(6) Would eliminate from the law the preference principles of Federal 
power marketing ; 

(7) Would confer upon State regulatory commissions or local regulatory 
commissions jurisdiction for determining appropriate rates for the distribu- 
tion and resale of all electric power and energy sold by the United States. 

If this type of legislation were enacted by the Congress, the Federal power pro- 
gram would be at anend. The private utility companies would be in a position to 
dominate the development of our water-power resources. It would abolish every 
one of the concepts that history has shown as necessary to a successful Federal 
power program. 

The parallelism between legislation of this type discussed by utility companies 
throughout the country and the policies and attitudes of the Federal power 
agencies under the present administration is indeed striking. We can only con- 
clude the administration’s power policies reflect the thinking of the utility com- 
panies, and that those in the executive branch responsible for the management of 
our water-resource development program are imbued with the idea that the future 
economic and social development of our Nation must be based on greater and 
greater profits for the investor-owned utility systems. 

We feel that this subcommittee has the opportunity to discover the reasons for 
the present administration’s Federal power policy which so closely expresses the 
desires of the utility industry. 


[Excerpt from the Wall Street Journal, August 24, 1954] 
PacitFic NorRTHWEsStT Power To ExpLore Two SITEs FoR IDAHO POWER DAMS 


Spokane—Pacific Northwest Power Co. will do exploratory work this fall at 
the sites of two proposed power dams in Idaho, according to Kinsey M. Robinson, 
president. The Federal Power Commission has granted the company an 18- 
month preliminary permit for study of the proposed hydroelectric developments. 

The locations are at Bruces Eddy on the North Fork of the Clearwater River, 
with power capability estimated at 244,000 kilowatts, and Penny Cliffs on the 
Middle Fork of the Clearwater, rated at 292,000 kilowatts. 

Mr. Robinson said Pacific Northwest Power had asked for more time, as the 
18-month limit is “terribly short.” He also said two fundamental questions must 
be settled before the company could proceed to build the dams—a downstream 
benefit act of Congress, to standardize assessment of costs to downstream dams 
for benefits from upstream water storage, and a decision whether the Federal 
Government is willing to advance funds for flood-control features of the dams. 

Pacific Northwest Power is a joint enterprise of Washington Water Power Co., 
which Mr. Robinson also heads: Montana Power Co., Pacific Power & Light Co., 
and Portland General Electric Co. 


BEFORE THE FEDERAL POWER COM MISSION 


Docket No. R-126 


In the Matter of Amendment of Uniform System of Accounts Prescribed for 
Public Utilities and Licensees and Natural Gas Companies and of Annual 
Reports, Forms Nos. 1 and 2, to Provide for Accounting and Reporting of 
Provision for Future Income Taxes Resulting from Accelerated Amortization 
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CERTAIN ACTIVITIES REGARDING POWER 


( ACCELERATED TAX AMORTIZATION ) 
BRIEF OF NATIONAL RURAL ELECTRIC COOPERATIVE ASSOCIATION 
STATEMENT OF THE CASE 


This brief is submitted in response to the Notice of Proposed Rule Making, 
issued by the Federal Power Commission on June 16, 1953, and the Notice of 
Extensions of Time, dated July 30, 19538. 

In these notices, the Federal Power Commission proposes to make certain 
changes in its Uniform System of Accounts to reflect the income-tax savings, 
and resulting increase in net income, arising out of the certificates of accelerated 
amortization received by electric-utility companies. Interested persons were 
invited to submit their views and comments. This brief is therefore submitted 
by the National Rural Electric Cooperative Association, the national service 
organization of the rural electric cooperatives and power districts. It will sup 
plement the statement filed with this Commission on March 5, 1953, by Dr. 
Clay L. Cochran, economist, on behalf of the National Rural Electric Cooperative 
Association. 

INTRODUCTION 


The outbreak of the Korean conflict required an immediate and substantial 
increase in the defense potential of the country. New plants had to be built 
and existing plants enlarged—and this had to be done without regard to whether 
or not those new and additional facilities would have any use after they. had 
performed their defense functions. The Government desired that this needed 
construction be financed by private funds to the fullest extent possible. The 
private investor could hardly be expected to invest in facilities which might 
have only a short useful life unless he was protected against that possibility. 

Congress therefore enacted section 124A of the Internal Revenue Code. 
Under the provisions of that section a facility which was being built for defense 
needs could be fully amortized in a period of 5 years; or, rather, since most 
of these facilities could be expected to have at least some economic use beyond 
those of defense, that proportionate part or percentage of the facility which was 
being built primarily for defense purposes could be amortized in 5 years. Thus 
the responsible agency of the Government could determine what percent of the 
total cost of the plant was attributable to purposes of defense and a certificate 
of accelerated amortization would then be granted for that amount. 

The company obtaining the certificate could then amortize—or depreciate— 
for tax purposes 20 percent of the amount of that certificate for each of 5 years. 
At the end of 5 years it would have deducted from its gross income for those 5 
years 100 percent of the amount of the certificate. It would have saved, in taxes, 
all of the taxes on that part of its income by which the 20 percent accelerated 
amortization exceeded its normal rate of depreciation. Thus, if the normal rate 
of depreciation was 3 percent a year, the ompany would have been allowed extra 
depreciation of 17 percent a year of the amount of its certificate, and it would 
thereby have saved the taxes that would have been due on that 17 percent. 

It is true that after this 5-year period there will be no further depreciation 
permitted. As a result, assuming tax rates remain the same, a corporation 
holding a certificate will have to pay slightly more taxes. Nevertheless, huge 
amounts of increased profits are involved in these certificates of accelerated 
amortization. The question is: What shall be done about these huge increased 
protits of electric-utility companies? 


STATEMENT OF IMPORTANCE OF PROBLEM TO NATIONAL RURAL ELECTRIC COOPERATIVE 
ASSOCIATION AND ITS POSITION 


The National Rural Electric Cooperative Association is vitally interested in 
the proper disposition of this problem. National Rural Electric Cooperative 
Association is the national service organization of the rural electric cooperatives 
and rural power districts of the country. Of the 1,071 Rural Electrification Ad- 
ministration borrowers serving more than 4 million consumers, 899 systems 
serving approximately 3.5 million consumers are members of the National 
Rural Electric Cooperative Association. Rural Electrification Administration 
borrowers in fiscal year 1952 purchased more than 5,749,553,431 kilowatt-hours 
of electric energy from commercial power companies at a cost of over $61 million. 
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Obviously, therefore, National Rural Electric Cooperative Association, on behalf 
of its members, has a vital interest in preventing overcharges of customers of 
the electric-utility companies. 

The electric-utility companies are monopolies, selling a product or service 
which the people must have. Their customers are compelled to pay rates which 
give these companies enough money to pay all of their expenses—including 
taxes—and a reasonable profit as well. Therefore, any ruling or procedure 
which will give the companies more than a reasonable profit will also mean that 
the customers are being overcharged. And the law prohibits the imposition of 
rates which involve overcharges of the customer. 

It is true that the present proceedings before this Commission are limited 
to a consideration of certain accounting changes proposed by the Commission. 
These changes are apparently intended to reflect only the principal amounts 
which the electric-utility companies will be able to withhold from their normal 
tax payments during the 5-year period of accelerated amortization, and their 
later use for increased taxes. It is submitted, however, that accounting pro- 
cedures must bear a direct relationship to the facts of the case, and to the law 
applicable to those facts ; and we do not believe that the proposed changes do this. 

As will be demonstrated, accelerated amortization will produce extra, and 
therefore, excess earnings for the companies. The electric-utility industry ap- 
parently feels that these excess earnings should be retained by the company 
and yet should have no effect upon the rate base or the rates charged its cus- 
tomers. National Rural Electric Cooperative Association, on behalf of the 
rural electric cooperatives of the country—and all other customers of electric 
utilities—believes that since this money, this excess net income, has been paid 
by the customers under the rates which they must pay for their electric power, 
the customers should receive the benefit of it. This is a matter of law, as well 
as of equity. ' 

It is the customers’ money and the companies cannot use it as windfall profits. 
It must be treated either as a contribution by the customers to the capital of 
the company or as excess profits. If it is treated as a contribution to capital, 
then it has reduced the company’s investment by that amount, and the customers 
should not have to pay to the companies’ profits on it. In other words, if it is 
treated as a contribution to capital, the rate base upon which the charges to the 
customers are computed must be reduced by that amount, and the rates paid by 
the customers must also be reduced accordingly. If it is not treated as a contri- 
bution to capital, then it can only be treated as excess profits—profits over and 
above what the companies are legally permitted to earn—and as such the entire 
amount of those profits must be returned to the customers by rate reductions or 
refunds. There is no other choice in equity or in law. 

We do not believe that the proposed accounting changes meet the requirements 
of the law. Before we can, however, diScuss specifically how the accounting 
should be handled, we must first make certain that there is a clear understanding 
of the facts of our problem and the law that applies to it. 


WHAT ACCELERATED AMORTIZATION MEANS TO THE ELECTRLC UTILITY INDUSTRY 


As of September 8, 1953, the electric-utility companies of the country have 
been issued certificates, pursuant to section 124 A of the Internal Revenue Code, 
permitting accelerated amortization in a total amount of $1,905,434,502. This 
means that they will be permitted, for Federal income-tax purposes, to deduct 
from their gross revenues as expenses the full amount of those certificates over 
a period of 5 years. They will be permitted to deduct as expenses 20 percent of 
the amount of those certificates for each of 5 years, although the normal amount 
that they would be allowed to deduct as a depreciation expense would ordinarily 
vary downward from approximately 3 percent a year. The companies therefore 
will be able to retain, as additional net income during that 5-year period, the 
amounts which they otherwise would have had to pay in income taxes on the 
extra or excess depreciation allowed. 

If we assume normal depreciation at 3 percent, the excess depreciation allowed 
for each of the 5 years is 17 percent. At the end of those 5 years the com- 
panies will have retained the taxes on 85 percent of the value of the certificates. 
Since the present tax rate on electric-utility companies (net profits’) is 52 
percent, the companies will have an increase in net income, after taxes, in the 
amount of 52 of 85 percent of the cost of the facility. 

To illustrate: Assuming a certificate of accelerated amortization of $1 million 
and a normal depreciation of 3 percent, a company would ordinarily be allowed 
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to deduct as depreciation expense only 3 percent of the $1 million or $30,000 a 
year. Under its accelerated amortization certificate the company will be per- 
mitted to deduct a depreciation expense of $200,000 each year for 5 years. The 
excess depreciation permitted for each of those 5 years is 17 percent, or $170,000. 
The tax on $170,000 (profits*), at a rate of 52 percent, would be $88,400. The 
company would therefore have an increase in its net income—over and above 
the net income it is permitted as a reasonable rate of return—in the amount of 
$88,400 for each of the 5 years involved. 

How great a benefit the electric-utility companies as a group will derive from 
this tax postponement can be easily demonstrated. The electric-utility com- 
panies are for all practical purposes guaranteed their rate of return. They 
deal with a necessity in a monopoly situation, and rates can always be adjusted 
to insure that they receive their reasonable rate of return. The interest-free 
loan which the Government has made to the electric-utility companies through 
accelerated amortization means that they will earn on those deferred taxes 
amounts greater than the amounts which will later be needed to pay any 
increased taxes, and therefore they will benefit by an amount even greater than 
the amount of the loan. 

It is as though someone were to make a loan to you of a million dollars without 
interest, and then further provide that repayments should be at the rate of, 
let us say, 3 percent of the loan per year, so that the full amount will be repaid 
in a period of 33144 years. Then you can take the million dollars and invest it 
in absolutely safe securities on which you will be guaranteed 6 percent a year. 
Obviously, you can make repayments on the loan out of the dividends you 
receive, and still have half of your dividends left, which you can reinvest to 
earn you an additional 6 percent a year. And this you can do without ever 
touching the principal which was lent to you. So at the end of the period of 
repayment—when the loan has been repaid in full—you will have left the 
original amount which was lent you, plus one-half of the earnings for the next 
3314 years, plus the additional amounts that you can earn through reinvesting 
your dividends. Actually, you will end up with more than twice the amount 
that was lent you in the first place. 

A detailed analysis of the benefits to be received from certificates already 
granted to electric utilities is attached hereto as exhibit A. This analysis in- 
dicates that the total benefits accruing to the commercial electric corporations 
from the certificates will total over $2,863 million. 

This, then, is what accelerated amortization means to the electric-utility com- 
panies. This is the amount that they will receive in excess of what they have 
already received as a reasonable rate of return. In short, this is the amount 
by which the customers will have overpaid the companies unless proper pro- 
vision is made for the protection of the customers. What is to be done for 
the customers’ protection and to effect compliance with the requirements of 
the Federal Power Act and court decisions that rates shall be reasonable? 


“ONGRESS DID NOT INTEND TO CREATE HUGE EXTRA PROFITS 


Congress did not intend, by the enactment of section 124 A, either to grant 
windfall profits to, or change the character of, electric-utility companies. 

In the arguments before this Commission on March 18, 1953, much was said 
about the intent of Congress in authorizing accelerated amortization for defense 
facilities. Company spokesmen argued that Congress intended that the electric- 
utility companies should receive the same benefits from accelerated amortization 
as other companies. We do not argue against this statement as such. We dis- 
agree, however, with the meaning which the companies have attached to the 
word “benefits”. 

The companies’ spokesmen defined “benefits” as windfall profits, for the 
companies and their stockholders. With such a definition we emphatically 
disagree. Congress intended that the benefits be those of additional security, 
so that the private investor might feel safe to invest his money in the construc- 
tion of defense facilities. There was absolutely no intent to create windfall 
profits for anyone, and certainly not for the electric utility industry. In fact, 
the entire history of congressional action is opposed to the windfall profit theory. 

The intent and purpose of section 124A is very clear. Additional facili- 
ties were needed for the defense of the country. In some cases they were 


. Added for clarity, not included in original brief. 
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facilities which might have little use other than the special use in connection 
with the defense effort. In other cases the facilities might have other important 
uses, but those other uses would not of themselves justify construction at this 
time or in the needed size. It was, of course, believed that any facility presently 
needed for defense purposes would be used in that connection for at least 5 
years. If the cost of those facilities could be written off in 5 years there 
would be no risk for the investor. Congress therefore decided to protect the 
investor from the risk that the facilities would not be needed after 5 years by 
allowing the cost attributable to defense needs to be amortized—or depreciated— 
in 5 years. With this protection the investor could feel secure and would 
therefore be willing to invest his money in defense facilities. 

This was the sole purpose of the legislation—a foreseeable use in the defense 
effort for 5 years, coupled with the right to amortize in 5 years, thereby removing 
the risk to the investor and making private capital available for the construction 
of defense facilities. 

The proof that Congress certainly did not intend that the defense effort 
result in excess profits is that it enacted an excess-profits tax, the purpose of 
which was to recapture for the Government any excess profits attributable to 
the defense effort. (The excess-profits tax was not applied to public utilities 
for the obvious reason that utilities are regulated monopolies which are already 
theoretically limited as to the profits they can earn.) In the face of such legis- 
lation, designed to siphon off in additional taxes excess earnings under the 
defense effort, how can anyone claim that Congress intended any company to 
benefit by windfall profits? 

The position of the electric utility companies becomes almost fantastic in 
the face of this general legislative picture. Unregulated companies are prevented 
from obtaining windfall profits from accelerated amortization through the 
excess-profits tax. Public utilities were exempted from the excess-profits tax 
because their profits were supposed to be already limited by regulation to a 
reasonable return. Yet the electric utilities want to be relieved of their limita- 
tion to reasonable profits. This would mean that they would get excess profits 
which would not even be subject to the excess-profits tax, and this would put 
them in a much better position than competitive business companies. When they 
argue that the benefits which Congress intended included increased profits for 
them and for competitive business companies, but say nothing about their not 
being made subject to the excess-profits tax, then they are asking not only for 
windfall profits to which they as regulated monopolies are not entitled, but 
also for profits that no other type of company is allowed to keep. 

The plain fact is that accelerated amortization was granted only for the pur- 
pose of minimizing the risk of investment—-and not to create excessive profits. 

Furthermore, Congress did not intend to change a public utility into a competi- 
tive business organization simply because it was participating in the defense 
effort. A careful examination of the legislative history relating to section 124A 
clearly demonstrates that Congress did not intend to change or in any way affect 
the laws relating to the nature and regulation of public utility companies. Nor 
did it intend to amend the Federal Power Act which repeatedly states that 
rates must be just and reasonable. 

The congressional intent is clear. It should be noted, however, that Congress 
could not, even if it had so intended, chanve the characteristics of companies 
obtaining accelerated amortization certificates. It could not make a partnership 
into a corporation or a corporation into a mutual association or a public utility 
into a competitive business corporation. It could only say what happens as 
between the company and the Government and not as between the company and 
others. It could say, as it did, that the company will pay less in taxes for 5 
years, but it cannot direct what happens to these extra earnings as among the 
company, its stockholders, and its consumers. What happens to this additional 
income depends entirely upon the nature of the company involved, its structure, 
and the laws applicable to it. Thus the relationship of a utility to its con- 
sumers remains unchanged. The limitation of a utility to earning only reason- 
able profits still applies. 

The congressional intent that investors in defense utilities be made secure in 
their investments can be carried out without violating the laws pertaining to 
the regulation of electric utilities. Their investors can be given this security 
without giving them excessive and illegal profits and without legally overcharging 
the customers. The principles which we shall discuss and the procedures which 
we shall suggest will accomplish just that. 
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ELECTRIC UTILITY COMPANIES ARE PUBLIC UTILITIES 


It serves no purpose whatever for us to consider what competitive business 
corporations can do with any excess profits that might be realized through 
accelerated amortization—other than to observe that those profits would be sub- 
ject to the excess-profits tax. We are dealing here with public utilities which 
are regulated monopolies dealing with a prime necessity and which are restricted 
both as to the profits they can make and the uses to which they can put their 
money. 

As public utilities, the electric utility companies are entitled to a reasonable 
rate of return on their plant investment—no more, no less. They presumably 
have rates which return to them enough money to pay their expenses and still 
leave a profit which brings them a rate of return which an appropriate regula- 
tory body has ruled is reasonable. If those rates are inadequate to produce a 
reasonable rate of return, the doors of the regulatory bodies are open to those 
companies for applications for increased rates—and it may be noted that in 
recent years quite a few have entered those doors with such applications and 
have come out with higher rates for their customers. But the basic fact must 
not be lost sight of: As a regulated public utility, the electric utility company 
is entitled only to the prescribed rate of return. 

The cases are clear on this. There can be no doubt about the applicable law. 
Washington Gas Light Company v. Vernon V. Baker (188 F (2d) 11, certiorari 
denied, 340 U. S. 952) ; Federal Power Commission v. Hope Natural Gas Com- 
pany (320 .U. S. 591) ; Minnesota Rate Cases (230 U. 8. 352) ; concurring opinion 
in the Natural Gas Pipeline Case (315 U. S. at 606-608) ; San Diego Land Com- 
pany v. National City (174 U. S. 739); Smyth v. Ames (169 U. S. 466) ; Coving- 
ton etc. Turnpike Company v. Sandford (164 U. 8. 578). 

Thus it is that a public utility has been called merely a conduit of the money 
which it receives from its customers. Therefore, when it becomes apparent 
that—for whatever reason—a public utility is going to receive a substantial 
increase in net earnings resulting in a more than reasonable rate of return, only 
one question arises, namely, how are the benefits of those extra or excess net 
earnings to be returned to the customers? Under the law there can be no 
question of these extra earnings going to the stockholders or, if you will, the 
company itself, if such a distinction can validly be made. The sole question is 
how, when, and under what circumstances the customers shall receive the ben- 
efits of these extra payments which they have made. 

We cannot leave this point without commenting briefly upon some of the argu- 
ments advanced by the companies on March 18. One approach was that these 
benefits—these excess earnings—do not derive from anything the customers did 
or paid, but rather from a form of tax forgiveness by the Federal Government. 
In other words, the excess income results directly from a decrease in tax pay- 
ments, which in turn results from the accelerated amortization allowed by the 
Federal Government. Therefore, argued some company officials, it was the tax- 
payers of the country as a whole that made this money available. It would be 
unfair to the taxpayers as a whole, they proceeded, to return these moneys to 
the customers, who are only part of the total body of taxpayers. To avoid this 
unfairness they suggest that the companies keep the money. This is the height 
of sophistry. It is as though two people who have a claim to a certain fund 
agree to let a third person who has no claim to it hold the fund and decide the 
issue between the two. Then 1 of the 2 decides to give up his claim to the 
money. Thereupon, says the stakeholder, it would not be entirely fair to give 
this money to the other party, so he will keep it. 

The electric utility company in this case is merely the conduit of the money 
paid to it by its customers—the stakeholder. The customer pays to the electric 
utility company enough money to pay all taxes and other expenses and still 
leave the company a reasonable profit. The Government in effect forgives the 
payment of certain taxes for 5 years. That does not give the utility company— 
the conduit or stakeholder—any right to that money. It was—and still is—the 
customers’ money—and if taxes are less than what was expected when the rates 
were fixed then the customers have in effect overpaid and should receive the 
benefit of their overpayment. 

The situation resulting from the tax savings derived from accelerated amortiza- 
tion is in no way different than would be the case if the Government were to 
announce a decrease in corporate taxes generally for the next 5 years, at which 
time a review would be made and, if necessary, taxes would be increased again. 
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Under those circumstances, could the companies still maintain that they would 
be entitled to the same rates? That the customers would have to pay the same 
rates as previously, although the companies were no longer to pay such taxes? 
Obviously not. 

No matter how this question is viewed, it is still a case where the customers 
have paid to the company more money than the company needs to pay its taxes 
and other expenses, and return to it the reasonable profit permitted by law. 
Therefore, the customers will be paying a too high, an illegal, rate and the only 
question is how to make the customers whole. 


COMMISSION HAS NO POWER TO PERMIT INCOME IN EXCESS OF REASONABLE RATE OF 
RETURN 


Neither the Federal Power Commission nor any regulatory body has the power 
to permit electric utility companies to earn in excess of a reasonable rate of 
return or to permit those companies to overcharge their customers to obtain 
excessive profits. 

It is the function of a commission to determine what a reasonable rate of return 
is and the charges for customers which will produce such a reasonable rate of 
return. In determining what charges to customers will provide a reasonable 
return to the company a commission cannot disregard income that it knows will 
be received nor can it base its opinion upon fictitious expenses whether those 
are expenses of income taxes or coal purchases. In its ratemaking a regulatory 
body must consider the actual facts and not hypothetical, nonexistent situations. 
It cannot say that it will make a rate which would be proper if the facts were 
different from what we know they are. It cannot say, in this case, that although 
the company is paying only a small amount of taxes, we will let it charge the 
customers the same amount as though the company were paying a large amount 
of taxes. 

Also, a commission cannot on the one hand fix rates for customers which will 
produce a reasonable return and then, through some other method, permit the 
company to earn net income in addition to what it has prescribed as reasonable. 
In other words, neither this Commission nor any other commission has the 
legal power to make any rule or fix any rates which will result in excessive 
profits for the companies and, by that very fact, excessive rates for their 
customers. 

The Federal Power Commission is limited by the Federal Power Act to fixing 
just and reasonable rates. Section 205 (a) provides: 

“All rates and charges made, demanded, or received by any public utility for or 
in connection with the transmission or sale of electric energy subject to the 
jurisdiction of the Commission, and all rules and regulations affecting or per- 
taining to such rates or charges shall be just and reasonable, and any such rate 
or charge that is not just and reasonable is hereby declared to be unlawful.” 

This language is repeated in substance in sections 205 (e) and 206 (a). In 
other words, it is the plain duty of the Federal Power Commission to protect 
the customers of electric utilities from unreasonable rates—and rates which 
produce unreasonable profits are clearly unreasonable themselves. 

The Federal Power Act makes it mandatory upon the Federal Power Commis- 
sion to prevent unreasonable profits by the electric utilities. And as already 
demonstrated, the courts also limit utilities to reasonable returns on their 
investments. 

It is therefore clear that this Commission must not through any method permit 
accelerated amortization to result in profits to the companies in excess of those 
to which they are entitled as reasonable returns on their investments. 


HOW CAN CUSTOMERS BE PROTECTED FROM OVERCHARGES? 


There are only two methods by which the customers can be protected from 
the overcharges prohibited by law: One gives to the investors all of the benefits 
of the increased security which Congress intended they should have through 
the accelerated amortization certificates. And it does this without overcharging 
the customers. The other protects the customers, but does not give the investors 
any increased security. Therefore, the company should be permitted to decide 
which method to use since either method will eliminate overcharges. 

Method No. 1: The amount of the tax saving should be deducted from the 
rate base and charges to customers should be reduced accordingly. If there is 
any delay in deducting the amount of the tax saving from the rate base and in 
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reducing charges to customers, when that is finally done the rate base should be 
reduced by both the amount of the tax savings and the money earned by the 
company on those tax savings; and the reduction in charges to the customers 
should then be large enough to reflect this greater reduction in the tax base. 
In addition, the tax savings, plus the earnings on those savings if there is delay 
in rate adjustment, should be applied to tax payments falling due after the 
accelerated amortization period. 

This method would treat the overpayments by the customers as contributions 
to the capital of the company. It would give the investors the increased security 
which Congress intended by permitting the company to retain the money which 
it would otherwise have had to pay in taxes. It would protect the customers by 
providing that they would not have to pay the company profits on the same 
capital that the customers have themselves furnished to the company. It would 
also normalize taxpayments by making this fund available for taxpayments after 
the 5-year period of accelerated amortization. 

Method No. 2: The entire amount of the tax saving would be returned to the 
customers ; or, Stated differently, charges to the customers would immediately be 
reduced by the full amount of the tax savings. 

This method follows the traditional ratemaking procedures. It considers as 
the tax expense of the company the actual amount of the taxes to be paid by the 
company—and not the larger, and fictitious, amount which the company would 
have had to pay if there had been no accelerated amortization. 

One or the other of these methods must be applied. There is no other alterna- 
tive. The choice, however, should be left with the company, as method No. 2 
does not provide any additional security for the investors and Congress intended 
that there should be such added security. Therefore, if the company should 
desire the increased security for its investors, it can follow method No. 1. On 
the other hand, if the company should decide that no additional security is needed 
for its investors, then it can apply method No. 2. 

This Commission should immediately state that these ratemaking principles 
will be applied in all cases. And it should at once initiate proceedings to en- 
force such rate reductions by all companies which have recived certificates of 
accelerated amortization. 

The question of accounting changes is secondary t» the problem of protecting 
the public from overcharges. Despite this, if proposed changes in accounting do 
not reflect the full and true situation, then they should not be made. And we 
submit that the changes here proposed do not reflect the full and true situation. 

The proposed accounting changes are misleading in that they provide for the 
listing of only the principal amounts of the tax savings and do not reflect the 
profits which the company will collect from the customers on those very savings. 
Also they create the impression that all of the tax savings will later be credited 
back to income, which is not the case. 

We submit that no acocunting changes are needed. Instead, rate proceedings 
to eliminate overcharges to the customers are the crying need and they should 
be initiated immediately. Nothing else will prevent illegal overcharges of the 
customers. 


FEDERAL POWER COM MISSION NOT CONTROLLED BY STATE COMMISSION RULINGS 


Much has been made of the fact that a number of State regulatory bodies have 
set up accounting procedures much like those which are now proposed by this 
Commission. Consistency between accounting procedures required by the Fed- 
eral Power Commission and those required by State regulatory bodies is certainly 
& purpose always to be kept clearly before us. But consistency in error is no 
virtue. Consistency is not an end in itself, to be achieved at any price. It is of 
value only when the consistency is in proper procedures. Otherwise the first 
regulatory body to act would in effect be deciding the issue for all and in the 
name of consistency all other regulatory bodies would be required to abdicate 
both their right and their duty to make such decisions as seem correct to them. 

The Federal Power Commission is not bound by rulings made by other regula- 
tory bodies. This was definitely determined in the Arkansas case: Arkansas 
Power & Light Co. v. Federal Power Commisison (185 F. (2d) 751; cert. 
denied, 341 U. 8. 909). 

As far as its requirements are concerned, the power of Federal Power Commis- 
sion is dominant—and it might be added that the duty of Federal Power Com- 
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mission to adopt accounting procedures which have in mind the protection of 
the customers from illegal overcharges is also dominant. 

It therefore serves no purpose to argue that to be consistent with certain 
State regulatory bodies, Federal Power Commission should follow them in the 
path of error. In the first place, consistency with all State regulatory bodies 
is not even possible, because they have differed and will continue to differ among 
themselves. The Georgia commission, for example, has not made the mistake 
of other State regulatory bodies, but has instead required that the amount of 
the tax savings be deducted from the rate base of the company. Of all the rulings 
of State regulatory bodies which we have been able to examine to date (all of 
which appear to have been made as a result of ex parte proceedings where the 
public was not represnted), only the Georgia commission has acted in accord- 
ance with legal requirements. Thus, if this Commission is looking for consistency 
and correctness at the same time, it should seek consistency with the action of 
the Georgia commission. 

Actually, however, consistency is not the controlling factor. The requirements 
of the law must determine the issue. The Federal Power Commission must 
first consider for itself, without regard to what any State commissions have 
done, What is correct. Then, having determined that, it can look for consistency, 
but only within the framework of legality. And where consistency is not possible 
because of previous erroneous actions on the part of State commissions, the 
Federal Power Commission must disregard those erroneous actions and promul- 
gate its own and legal procedures. 


CONCLUSION 


No matter how the matter is viewed, this fact remains: the electric-utility 
companies will profit—in excess of the reasonable profits allowed them by law— 
in an amount in excess of $2,800 million, unless the Federal Power Commission 
and the State regulatory bodies take proper action. Since, as public utilities, 
the electric utilities are by law limited to reasonable profits, this huge amount 
of additional profits constitutes an illegal overcharge of the customers. The 
Federal Power Commission must take appropriate steps to prevent these over- 
charges, and any accounting changes which it requires must have in mind the 
prevention of those overcharges. 

Respectfully submitted. 

WIsE & POTAMKIN. 

WILLIAM C. WISE, 

LAWRENCE POTAMKIN, 
Special Counsel for the National Rural Electric Cooperative Association. 


ExuHisit A 


TABLE I.—Estimated benefits accruing to commercial electric corporations under 
accelerated tax-amortization certificates issued from beginning of program 
through Sept. 8, 1953 * 


Total value of certificates issued through Sept. 8, 1953 905, 434, 502 


Depreciation allowance per year based on certificates issued (20 

percent per year) Oe Te ae Bas 381, 086, 900 
Less normal 3-pe ee depreciation (assumes average life of fac il- 

ities of 33144 yea 57, 163, 035 


Excess depreciation per year 328, 923, 865 


Tax savings for 1 year (52 percent of excess depreciation allow- 
ance ) 168, 440, 410 
Total tax savings Or 0B Fen ae ai 2b! 842, 202, 050 
Plus 6-percent interest compounded over estimated 3314-year life 
of facilities 863, 060, 922 
Less deferred taxes assumed to be payable over 2814-year period__ 842, 202, 050 
Net benefits accruing to the corporations over a 3314-year period_ 2, 863, 060, 922 
1 Computations assume a uniform 5-year period for all corporations to simplify analysis. 
2 See table II of this exhibit for computations. 
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TABLE II.—Computation of total benefits derived by commercial electric corpora- 
tions from accelerated amortization certificates issued through Sept. 8, 1954 


6 percent 
interest per 
annum 


Interest-free Deferred taxes | Net benefits 


loan ! paid 2 each year 


Cumulative 
| total benefits 


$168, 440, 410 ace $168, 440, 410 
5 168, 440, 410 nes 178, 546, 835 
5 168, 440, 410 |____- : 189 


38,440,410 | $10, 106, 
Wee ai |. 200, 615, 223 


4: 
5, 987, 245 20, 819, 2% 
36, 246, 890 32, 174, 8 
736, 862, 113 | 44, 211,7 168, 440, 410 | __ 212, 652, 137 
9, 514, 250 56, 970, 8: haan 27, 246, 077 
76, 760, 327 58, 605, 620 9, 724, 28, 880, 842 
641, 169 60, 338,470 | __- 29, 724, 30, 613, 692 
, 036, 254, 861 62, 175, 292 724, 77 32, 450, 5 
, 068, 705, 375 | M, 122, 323 29, 724, 773 34, 397, 54! 
, 103, 102, 920 . 186, 175 oe . 29, 724, 36, 461, 397 
, 139, 564, 317 $8, 373, 859 | _- ‘ied i 29, 72 38, 649, 08 
, 178, 213, 398 , 692, 804 | - sada ‘ 29. 724, 40, 968, 
, 219, 181, 424 3, 150, 885 |...... 29, 7% i 43, 426, 
. 262, 607. 531 5, 756, 452 mae . 29, 724, 46, 031, 
, 308, 639, 205 Gee Mescs.ncu ‘ 29, 724, 48, 793, £ 
357, 432, 779 CO eae j 29, (24, 51, 721, 
, 409, 153, 968 , 549, 238 29, 724, 4, 
. 465, 978, 428 , 858, 706 724, 58, 
, 522, 092, 356 91, 325, 541 29, 724, 61. 6 
583, 693,119 | 95, 021, 587 24, 7 6b, 296 
648, 989, 9v8 98, 9.39, 496 29, 724, 69, ¢ 
718, 204, 546 8. 092, 273 2%, 724, 73, 
791, 572, 041 , 494, 322 29, 724, 77, 769, 
869, 341, 585 2, 160, 495 724, 82, 435, 
951, 777, 302 . 106, 638 724, 4 87, 38 
039, 159, 162 22, 349, 550 724, 92, 62 
131, 783, 934 27, 907, 046 : 29,.724, 9s, 
229, 966, 192 o3, 797, 972 29, 794, 77 104, 
334, 049, 386 042, 363 29, 7° 4, L10, 317 
444, 346, 971 . 661, 418 29, 724, 116, 986 
561, 23, 611 53, 677, 617 29, 724, 77 123 : 
, 685, 246, 450 , 114, 787 29, 724, Ls} 009 
. 816, 686, 459 56, 352, 729 9, 908, 26 46, 424, 463 


2 
3 
l 
9 
5 


BD SIND ND DOIN INS et et tt 


2, 863, 060, 922 2, 863, 060, 922 842, 202, 050 842, 2, 86.5, 060, 922 


| Federal corporation income taxes deferred. 

? Deferred taxes assumed to be payalle after facilities have been depreciated 100 percent. 

$ On assumption of 3314 years as average life of facilities, interest, taxes, and net annual benefits are 
duced to 4% for 34th year. 


Mr. Cuvuporr. Do you have any questions to ask Mr. Ellis on this 
phase, before he gets into the Hoover task-force report ? 

Mr. Jonas. I think the questions I have could probably wait until he 
makes the other statement. 

Mr. Cuvuporr. Will you then summarize your supplemental state- 
ment ? 

Mr. Exxts. Let me say, in view of some statements made earlier, 
we have covered here only the Hoover Commission Report on Water 
Resources and Power and not the lending agency report. 

We covered the Hoover Commission lending agency report yester- 
day before the Dawson committee. Mr. Cochran has made a much 
more thorough study of this than I have. With your permission, | 
would like to ask him to summarize this statement. Mr. Cochran is a 
former economics professor at the University of Oklahoma, and has 
been with our association for about 3 years. 

Mr. Cuvuporr. All right. Would you state your full name? 

Mr. Cocuran. Clay Cochran. 

Mr. Cuuporr. As I understand it, you are associated with Mr. 
Ellis? 

Mr. Cocnran. Yes, I am director of the department of legislation 
and management research, of the association. 
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Mr. Cuuporr. Of which association ? 

Mr. Cocuran. The National Rural Electric Cooperative Associa- 
tion. 

Mr. Cuuporr. Would you summarize, as briefly as you can, your 
comments on the Hoover Commission task-force report on power and 
water resources ¢ 

Mr. Cocuran. It was our feeling in talking about power policies 
and their impact upon the rural electric program, that we couldn’t 
afford to overlook this recent and widely publicized and highly ex- 
pensive propaganda document that was put out by the Hoover Com- 
mission. 

We have not had time to go through the 1,800 pages of the task- 
force report. We have had “time to give considerable study to the 
Commission report itself, both volumes. Volume I is Mr. Hoover's 
report and volume IT is the dissenters’ report. 

We were astonished to find that although this was a commission on 
reorganization, no reorganization scheme was set forth for the water 
and power agencies, but instead the report recommends piling a couple 
“ more layers of bureaucracy on top of old agencies, and, so far as we 

‘an see, added up to nothing but impeding the development of water 
resources rather than trying to bring some order into a rather chaotic 
house. 

We pointed out in our formal statement that recommendation No. 1, 
which has a great many subsections, just didn’t add up to much except 
for two of the subsections, and one of those takes on meaning only 
later in the study. As a matter of fact, both of them really take on 
their meaning from the later recommendations. 

We pointed out that the suggested Water Resources Board couldn't 
amount to much unless it was “something other than described in the 
report, and we saw no benefit to be der ived from two additional |: ayers 
of bureaucratic control over the power program. 

To us, the most striking thing in the report is the extent to which it 
echoes 20 or 25 years of private power company propaganda. 

It is astounding the extent to which that researc h staff was able to 
turn out and sell a document which was so purely propaganda. 

We certainly are not in a position of wanting to deter the C ongress 
or Commission or President from promoting efficiency or saving 
money in the Government, but in this report we don’t see any money 
being saved or any efliciency being promoted. 

The result, if the Congress were to adopt all or a major portion of 
the recommendations of the Hoover Report on Water Resources and 
Power, would mean that 300 of our systems drawing all or part of their 
power from the Federal projects would be in trouble immediately, 
where they are not already in trouble as a result of Mr. McKay’s exist- 
ing policies. 

In this Hoover report the stage is set for loading the Federal power 
projects with every conceiv able kind of bogus charge. The Commis- 
sion’s report is filled with these tables of additional charges which 
should be levied against Federal power agencies with footnotes to each 
table—in small type—indicating that the data in the tables are based 
on certain arbitrary assumptions. One of these assumptions is that 
each Federal project should not only be required to amortize the total 
cost of the project, but also build up depreciation funds. The effect 
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would be that the consumer of Federal power would end up paying 
for the power facilities twice, at the same time. 

This would bankrupt any private power company, and is obviously 
designed to discredit the Federal power program. 

Going through this whole series of destructive recommendations, the 
Commission ends up by placing its blessing on this administration’s 
Wall Street partnership which Mr. Hoover outlined in a speech at 
Cleveland before the Case Institute 90 days after this administration 
took power. 

If you compare this Hoover Commission report with Mr. Hoover’s 
speech at the Case Institute—one is just a lot longer than the other. 
So it looks as though we had a Commission set up to consider Mr. 
Hoover’s concepts, and he proceeded to get a majority of the Commis- 
sion to adopt them. 

Mr. Cuuporr. You mean the Commission made a conclusion and 
then sent a lot of people out to see whether they could justify it ? 

Mr. Cocnran. They spent $430,000 of our money to underwrite Mr. 
Hoover’s projudices. We pointed out that the task force was a one- 
man job. ‘The Commission did not participate in establishing the task 
force on water and power. Mr. Hoover handpicked the members. 

This is very serious to 300 of our member rural electric systems. 

We appeared before the task force to practically plead with them 
to study this carefully and not come out with what they did come out 
with. We got no hearing at all. There wasn’t a friendly question 
asked all day in our hearing in New York. It was the same thing 
in San Francisco, Denver, and Chattanooga. Our rural electric people 
who appeared as witnesses felt like just a bunch of sharecroppers 
who had been brought in before a packed jury. 

I guess it is obvious from my comments, as well as our written 
statement, that we are most disturbed about this matter, and we 
hope it gets the reception from the Congress it should get. 

Mr. Cuuporr. I can assure you the C ongress will give very care- 
ful consideration and study this report, and I feel we will try to 
work something out in our recommendation to the Congress so those 
recommendations will be for the benefit of the entire Nation and not 
for one particular segment of people, or corporations. 

Mr. Jonas, I think you have some questions. 

Mr. Jonas. Yes, I have a few questions, directed to Mr. Ellis. For 
the record, how do the cooperative systems acquire membership in your 
association ; the association of which you are manager? Do they pay 
dues ¢ 

Mr. Exuis. Yes, they pay dues, based on 10 cents per connected meter 
per year. 

Mr. Jonas. What does that amount to in income to your association ? 

Mr. Eris. Approximately $360,000. 

Mr. Jonas. Is it out of that fund that you maintain your office, 
pay salaries, and run the office ? 

Mr. Exsis. Principally. The association performs many services, 
some of which are directly self-supporting. But that is the largest 
fund. There is the publication of the Rural Educational Magazine, 
and it has substantial advertising revenue from that source. 

We maintain several insurance services whereby the systems pool 
their insurance purchases and save a good deal of money. There is a 
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retirement program for employees, which is completely self-support- 
ing. 

Mr. Jonas. How many people are in your Washington office, in 
addition to yourself ? 

Mr. Exuis. About. 42, I believe. 

Mr. Jonas. Are all of the people employed by the association located 
here in Washington ? 

Mr. Euuis. Yes. 

Mr. Jonas. This may not be pertinent, but I am interested because 
I heard recently you were planning to construct a building in Wash- 
ington. Is that correct? 

Mr. Exuts. Yes. 

Mr. Jonas. Is that to be constructed by the association ? 

Mr. Exuis. Yes, to be constructed by the association. 

Mr. Jonas. How far have those plans materialized ? 

Mr. Exuis. Pretty far. We are about ready to start construction. 

Mr. Jonas. You have acquired property land? 

Mr. Enis. Yes. 

Mr. Jonas. Do you have your plans drawn ? 

Mr. Euuis. Yes. 

Mr. Jonas. I have heard various estimates made on what this is 
going to cost. Do you have any idea yet what you plan to spend on it? 

Mr. Exuts. Yes. The total cost the board figures at about $900,000, 
of course, including land and building. 

Mr. Jonas. Where is it located ? 

Mr. Exxis. Twentieth and Florida Avenue. 

Mr. Jonas. Will that house the central office—the general office ? 

Mr. Exuis. Yes, it will be approximately twice as large as is neces- 
sary at the present time for the present staff. 

Mr. Jonas. You are making future plans for expansion ? 

Mr. Ex.is. Well, the sy stems keep adding other services, particu- 
larly as REA services are lessened. 

Mr. Jonas. How do you propose to finance that building? 

Mr. Exits. The association has $180,000 of its own resources which 
it is putting in. That includes practically all of its reserves, and the 
member systems themselves, are buying first mortgage notes for the 
balance. 

Mr. Jonas. Who holds title to the land ? 

Mr. Exuis. The National Rural Electric Cooperatives—the member 
systems. 

Mr. Jonas. Is that incorporated ? 

Mr. Euuis. Yes. 

Mr. Jonas. And the member systems that belong to the association, 
that is the REA cooperative ? 

Mr. Exuts. That is right. 

Mr. Jonas. They will be allocated a certain number of the bonds? 

Mr. Exuis. Well, they are buying them entirely on a voluntary 
basis. They are first- mortgage notes. 

Mr. Jonas. Those associations that wish to participate will have 
the opportunity of buying bonds, but will not be required to? 

Mr. Exuts. That is right. Our membership ‘ you see is entirely volun- 
tary. All our services, those which are provided by the association, 
which they may take or not take, those which they must pay for, are 
strictly on a voluntary basis. 
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Mr. Jonas. I would like to preface this next question by a comment 
similar to the one made by the chairman indicating his lack of 
prejudice against REA by saying I am in a similar situation. Some 
of my best friends, political and personal, are directors of REA 
cooperatives. I have the closest and most cordial relationship with 
them, and I am certainly not interested in wrecking them. 

I am interested in their welfare. 1 apprec inte the great benefits 
they have brought to some sections of my State and some sections of 
my district. However, I will say that we have in my district operating 
a privately owned utility system, which apparently has had a very 
cordial relationship with the cooperatives and we haven't had a power 
shortage in my district and it has, in recent years, come to be one of 
the highly industrialized areas of the country. And as far as I am 
concerned, that is the kind of situation which I contemplate when I 
think in terms of partner ship. I don’t see any reason, any real reason, 
why the term “partnership” as it has been used by the President and 
other spokesmen for the administration, should come in for the severe 
criticism that you have made today, and Mr. Cochran has made. 

I think some of those comments are pretty harsh. And Iam willing 
to preface the question I am going to ask by stating my own views 
about partnership. 

I think it is a very fine arrangement if private investor-owned utili- 
ties and cooperatives and public bodies and municipalities can all work 
together to try and make power more available and more plentiful to 
the people who need it, and who would use it. 

You have commented in your statement on page 22, particularly, I 
was attracted by your comment about extensive lobbying. And you 
have discussed “the private power lobby’s extensive and expensive 
lobbying and propaganda front.” And Mr, Cechran has so charac- 
terized the water resources task force report. 

Now, as a matter of fact, you are engaged in that activity, too—the 
association is, isn’t it? 

Mr. Exuis. Yes; we do not begin to do the lobbying the private power 
companies do. I suppose that ‘technic ally our appearance before this 
committee is lobbying. 

Mr. Jonas. No, I don’t s say that. I don’t think that is true. 

But your associates spent eighty-some thousand dollars last year 
lobbying, and the utilities spent $110,000, as I recall the figures re- 
ported to Congress. What is the difference, except as to the amount 
in the sort of lobbyi ing you do and the lobbying that the private power 
interests do? 

Mr. Exits. I am glad you asked that question. The figures to which 
you refer were in error. The error was made in our own organization 
by our own accountant. They are being corrected by a letter to the 
Secretary of the House and Senate. We are embarrassed to find our- 
selves mentioned in the papers as one of the principal spending lobby 
organizations. 

Mr. Jonas. $83,325.92 is what they credited you with. 

Mr. Exuis. We are filing a statement at the end of this quarter mak- 
ing the correction. 

Mr. Jonas. This is for the year 1954, 

Mr. Exsis. All right. I would like, Mr. Chairman, to strike the 


last statement that I made from the record, because I misunderstood. 
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Mr. Cuuporr. You are at liberty to correct it. I don’t think we 
ought to take it out of the record, but I think you should have an 
opportunity to correct it. 

Mr. Exuis. Mr. Jonas, the figure $80,000, if that is the figure re- 
ported, was arrived at this way. We took the total amount of time 
spent by all employees on all matters even remotely related to legis- 
lation—that included reporting to our people—because we have 
strongly supported this lobbying law. We believe in it. And we 
totaled those together with all overhead relating to them and reported 
them to the Congress. 

Very recently there has been a Supreme Court decision in which 
the Supreme Court indicated that it would not be essential for organi- 
zations to file except for the amounts involved in direct contact—I 
believe that is substantially correct—with the Members of Congress. 
We did not change our filing system. We proceeded to file our reports 
exactly as we had in the past. Other organizations cut theirs way 
down. Now, that is in addition to the error which we mentioned a 
while ago. 

The National Association of Electric Companies’ president, alone, is 
paid three-fourths, roughly three-fourths, of the amount which you 
mentioned that = spend in lobbying. They have several employees 
whom I would classify as highly paid employees, and insofar as I 
know, the National Association of Electrical Companies does nothing 
but engage in the field of lobbying legislation. 

Now, the power companies have several other organizations, too. 
For instance, they have their propaganda wing, the “Edison Electric 
Institute. They have their ECAP, Electric Companies’ Advertising 
Program, through which they spend fabulous sums. They have a Pub- 
lic Information Program, which is another such front. Then, as you 
know—well, let me state it from my own knowledge. 

When bills are before the Congress, dealing with matters d saling 
with rural electric, the power company officials roll in here in great 
numbers and stay long times. It is true that the rural electric coopera- 
tive people come in some, but we don’t think it begins to compare with 
the lobbying of the private companies. 

Mr. Jonas. May I say, I don’t want to interrupt you, but you mere 
answered my question. If you want to go ahead -I would like to sa 
that in my own experience I haven’t seen too much difference in eae 
you are doing and what the private utilities are doing. 

I receive a vast amount of propaganda from one source or another 
across my desk. A good bit of it comes from organizations promoting 
the expansion of loans for REA’s, which I consider legitimate lobby- 
ing. Some comes from the Edison Institute. 

I know the REA people—I know you—I have met you before when 
you testified before another committee of which I was a member. I 
think it was Mr. Cochran in his statement yesterday, which he made 
before the other committee—he was highly critical of a man named 
Purcell Smith, whose name I have heard used in connection with the 
Washington office of utilities. I have never met that gentleman and 
have never had any communication from him. 

Recently, in reference to legislation, I received a strong letter of 
recommendation from your office in North Carolina urging my sup- 
port of certain reclamation projects out West. 
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So I am just trying to see whether you won’t admit that you are en- 
gaged in the same sort of lobbying activity that the private utilities 
are, and I don’t have any objection to them doing it, or you doing it, 
either one. But I was just wonderig how, in the face of that, you find 
it possible to spend so much time denounci ing them for their activity, 
when you are engaged in the same sort of thing, perhaps on a more lim- 
ited scale. 

Mr. Cuuporr. You know, Mr. Jonas, I for one have no objection to 
lobbying. Congress breaks itself down to committees and subcommit- 
tees and we ask the people to come to us and tell us what they think of 
this problem and that problem, and this piece of legislation and that 
piece of legislation. 

I am not criticizing you. I think lobbying is a helpful thing. My 
only thought in the matter is that somebody ought to become the 
people’s lobbyist. Some of these poor people that don’t have organi- 
zations to get money together to come to Washington to appear before 
congressional committees, they are affected adversely by legislation. 
And C ongress votes for legislation that hurts some of these little 
people, and we don’t even know it until it becomes a law, and we find 
it is a bad law. 

Mr. Jonas. May I say the paper I have in my hand is my own news- 
letter I get out to the people in my district, and following the publica- 
tion of these lobbying reports bac k in the spring, I dev oted my newslet- 
ter to the subject ‘of lobbying, and I discussed this subject, and I listed 
20 organizations that head the list. 

I won’t read the amounts, but the order in which they are recorded 
as having spent money on lobbying activities is very interesting. For 
example, the organization heading the list was the National Milk 
Producers Federation. The second was the Association of American 
Railroads. 

The third was the National Federation of Post Office Clerks. 

The fourth was the American Federation of Labor. 

The fifth was Congress of Industrial Organization. 

The next was the American Farm Bureau Federation. 

The next was National Association of Electric Companies. 

The next was Southern States Industrial Council. 

The next was National Farmers Union. 

The next was National Rural Electric Cooperative Association. 

It appears from this list that the people have lobbyists representing 
them here as well as the railroads and the other great industrial or- 
ganizations. 

Mr. Cuuporr. There is one thing you will have to agree to, and that 
is that you can’t possibly do this type of lobbying ‘without money. 
You can’t do it for nothing. You have to spend money, and our Gov- 
ernment is set up under that system. 

I want to make one comment as far as the private power companies 
are concerned. 

I think that when various private power companies go to the rate- 
making bodies, the public utilities commissions in the various States, 
and ask for a fair return on their investment, I think you will find 
that part of the expense of their operating costs is lobbying, and they 
charge that to the consumers. 

I don’t believe that the REA’s can do the same thing. I don’t know 
whether they charge it to the consumers or not. I don? t know whether 
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the dues that your organizations pay—because I don’t know any- 
thing about your setup—but I know the Pennsylvania Power & Light, 
when they go to the Pennsylvania Public Utility Commission for an 
increase in “rates, set forth the cost of labor, and then they also set 
forth their operating expenses. One of the operating expenses is to 
send a man here to Washington and Harrisburg to do a little lobby- 
ing. And indirectly the consumers have to pay for that. 

Mr. Jonas. I would like to say that I think whatever it costs the 
REA’s, I think they are getting value received. I didn’t mean to say 
I think you were overpaid. 1 think you are doing a mighty good job 
for the REA’s. I just felt it was worth while to let this record show 
that the pot can’t call the kettle black and deny having some of that 

same color, because I think you will have to admit, and I don’t say 
there is anything wrong about it, but you will have to admit you are 
doing somewhat the same thing, at least to some extent. 

Mr. Cuuporr. I don’t object to lobbying. It is a form of lobby- 
ing. You are lobbying for what you believe in, and the group that 
employs you. 

Mr. Ex.is. I don’t agree with your general statements, but lobby- 
ing—it is the millions ‘which are poured into these propagandalike 
magazine ads; into newspaper ads; I mean propaganda ads, not sell- 
ing ads. 

The millions which are poured into radio and television programs, 
pressuring the Congress, and other millions which are poured into 
many organizations as contributions specifically for the purpose of in- 
fluencing their policy expressions, to which we object. It is that to 
which we object. 

Mr. Jonas. You do a pretty good job of disseminating information 
to your members. I get letters from them based upon your magazine 
that you publish and ever y REA customer receives it, and that. gives 
you a pretty good entre into the homes of an awful lot of people ‘with 
what you want to say. 

Mr. Exuis. That is mostly just our own people. 

Mr. Jonas. We pay attention to them—I know I do. 

Mr. Cuuporr. How many meters do you have ‘ 

Mr. Exxis. Every consumer has a meter—— 

Mr. Cuvuporr. How many meters do you have in operation on a 
nationwide scale ? 

Mr. Exuis. The totals are something over 4 million, I believe. : 

Mr. Jonas. That would be 4 million families or industrial plants in 
your particular area? 

Mr. Exuis. Right. 

Mr. Cuuporr. The number of people would be almost impossible 
to estimate. 

Mr. Jonas. He estimates at 13 million to 15 million people. 

Mr. Cuvuporr. That is only an estimate. 

Mr. Exits. That is right. 

Mr. Cocuran. I think it is important here to note that the magazine 
only goes to about 15,000 of our managers and directors. We wish we 
had money to send it to all 314 million. 

Mr. Jonas. What about the magazines that are published in the 
States ? 

Mr. Exuts. They have them in 28 States, I believe, and they go to all 
the people. 
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Mr. Jonas. And there is one other question on this same general 
line that I wanted to see if we could have a meeting of the minds on. 
Do you contend that there is no subsidy at all in the REA program ? 

Mr. Exxis. I believe you would have to carefully define what you 
mean by the word “subsidy.” We think that the program is so nearly 
completely self-supporting that you would have to look hard for 
subsidy to find it, and we don’t think the amount of subsidy in it is a 
drop in the bucket by comparison with the way the commercial 
companies are subsidized. 

Mr. Jonas. I realize that vast segments of our economy are sub- 
sidized and many of the subsidies are hidden. I have found violent 
rejection on the part of some proponents of REA—to the use of the 
word subsidy, as I have found violent exception to that word on the 
part of my friends in Tennessee about TVA. 

I can’t get away, in my own thinking, from the idea that it is a 
subsidy and we would be better off if we recognized it. I don’t see 
how you can contend there is no subsidy in it, when the first 5 years 
of the loan, the interest is forgiven. That, at least, is in a measure 
a subsidy. 

And the fact that the loans pay only 2 -percent interest, if the Gov- 
ernment has to pay more than that for its money, I think to that 
extent it is a subsidy. And when the taxpayer puts up the money 
for the administrative cost, that is to that extent a subsidy. 

Mr. Eis. Let’s take the administrative cost first. It is the easy 
one. Yes—the amount put up for administrative service could be 
called a subsidy, just as the amount put up for the Federal Power 
Commission ; the Securities and Exchange Commission, or that part 
of it that deals with utilities regulations and utilities securities is a 
subsidy. 

Any time you have the Government dealing with an agency, there 
is usually subsidy, and it runs throughout the Government. The 
Commerce Department is a subsidy to the whole of industry in the 
United States. 

Mr. Cocuran. According to REA’s figures that I got last week, 
if you want to argue that any administrative cost above net returns 
on lending operations, you can say that there has been about a million 
and a half subsidy on administrative costs on the electric program 
per year, 

Mr. Jonas. May I say, I derived a great deal of amusement last 
year and the year before last—which was an off year—when I used 
some charts before 40 or 50 Rot: ary and Kiwanis C ‘labs and other 
men’s organizations in my district, showing that the amount of money 
we appropriate to run the Department of Agriculture is just about 
the same amount of money we spend on the Commerce Department. 

I surprised some of those folks by explaining to them that they 
needn’t complain too much about the cost of the farm program, be- 

cause we were spending that same amount on the program designed to 
aid business. So my question there is not necessarily critical. I am 
just trying to see if we understand the problem. 

Mr. Exuis. I think you did a real service when you did that, too, 
because there is lots of misunder standing. 

No. 2, take the deferment question. The interest is paid by the 
systems on the total amount for the total time, to the extent that the 
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interest is deferred, and to the extent that interest is not paid on the 
deferred interest, then there is technically some subsidy there. 

Now, on the question of interest rates. For several years, the rural 
electric systems paid substantially above the 2 percent. About 2.6 
percent on their loans under the original law. And finally, the sys- 
tems asked the Congress, through their national or ganization, and 
separately, to reduce that interest charged to them, because they were 
not able to reach the thinly settled areas; the areas of the arid West. 

Congress did reduce the interest rate 'to.2 percent, which at that 
time was, I believe, above the average cost of money to the Govern- 
ment. 

As you know, the cost of money to the Government goes up and 
down ‘and I believe the Federal Government, as of a few days ago, had 
something like $70 billion borrowed at less than 2 percent. 

The total cost of money to the Government, I believe, was aromnd 
2.02 percent, 2 plus two one-hundredths of 1 pe reent. So that is not a 
great deal higher. 

Mr. Jonas. To whatever extent there is a difference between the 
cost of money to the Government and interest charges, that is a sub- 
sidy. 

Mr. Exuis. Yes. But I think that to get a fair statement, you 
would want to consider interest costs and rates over the whole 20 years 
of REA’s operations. You would want to consider the fact that our 
systems did pay above the average rate to the Government for a good 
many years. 

Mr. Jonas. You have said on page 3, your systems, unlike electric 
utility companies, cannot accumulate reserves. Why is that so? 

Mr. Exxis. Well, the commercial companies, as you know, do not 
amortize their debts, they do not pay debts off. They continue to 
float. 

If we could do that, we could accumulate some substantial reserves. 
Under ous loan contract to the REA, we have to pay off all of our 
debts. If we have to set up depreciation reserves and amortize the 
loans all at the same time, our costs would be prohibitive. 

If we could float that loan indefinitely, like the power companies 
float their capital, we could build up reserves. 

Mr. Jonas. If you were not dealing with the Federal Government 
as your banker, would there be any obstacles in the w ay of your doing 
that, other than your inability to get money at the same ‘ate ? 

Mr. Exuis. If we were public districts, agencies of the Govern- 
ment, that might be possible, so that when a loan would come due, it 
could be refloated. 

We do not believe that electric cooperatives, however, would be able 
to borrow from the money market, as would power districts. 

Mr. Jonas. Do you think you could if we had a sort of FHA Gov- 
ernment guaranty 

Mr. Etuis. Well, of course, it would depend to a great extent, I 
am sure, upon the extent of the Government guaranty. 

Mr. Jonas. I know some people who are worried about the con- 
tinued increase in the public debt. We just had to extend it the other 
day for another year. We are up now to about $281 billion, and as 
I read your statement, and as I understand the long-range program 
that you visualize for it, it is going to take an awful lot of money to 
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finance these 300 power systems, and to continue to make power avail- 
able to them. 

There may come a time when our ability, when the ability of the 
Federal Government to Sapte to borrow money, is restricted. 

Mr. Exxis. Well, we are all, as citizens, concerned about the Gov- 
ernment’s financing, th: at Jpn 

We believe that the Government ought to set up a capital budget. 
We don’t believe that funds invested like this are in effect charges 
against the Government, and therefore affect its ability to keep on 
mi raking loans or borrowing money itself. These are investments for 
which it is going to be rep: aid, and the time is ‘coming, we hope, when 
the rural electric systems will be returning to the Treasury each year 
as much as they borrow from the Treasury. They are returning 
very substantial sums now. 

Mr. Jonas. Considering what happened in the other body on the 
road program proposed by the administration, I doubt if the Con- 
gress would look too favorably on any hidden increase in the public 
debt by cataloging it as a capital budget. 

Mr. Exxis. We do hate to see these funds that are loaned to us listed 
as expenditures. 

Mr. Jonas. Your answer to my question as to why you couldn’t ac- 
cumulate reserves is that you don’t think you could find a banker that 
would continue to make caiptal funds available over a long period; 
is that true? 

Mr. Exits. Well, then I misunderstood you, if I underst: 2 you 
now. The reason why we cannot accumulate reserves is, No. 1, that 
we must amortize. That would apply to the question that you te 
There are other reasons, too. 

We are operating in the marginal territories, where the power com- 
panies say it is not profitable to oper rate. 

When we have an average of 2 to 4 customers to the mile, we have 
great difficulty—would have-great difficulty—in building up the kind 
of reserves the power companies build up, because they have an aver- 
age of 100 or 200 to the mile. 

Yet, if we had eliminated this requirement that we amortize—we 
are not asking for that, however—so that we would not have to pay off 
our capite al, then we would accumulate substantial reserves. 

Mr. Cuuporr. You know, Mr. Jonas, as a matter of fact, if the 
power companies refused to build lines to t: ake care of consumers on 
the grounds it is not in a profitable Speen certainly ae good 
sound man: ging practice and theory, no banker would lend an REA 
money to mi ake an investment on that count, because they would theo- 
retically be lending other people’s money, and certainly they are not 
going to lend money to a non-profit-making enterprise. 

As a result of that, it was necessary to set up the REA and let these 
REA’s get money from the Government so they could build in these 
nonprofitable places. 

If you were a banker—and probably some of the big stockholders in 
these private power companies are b: inkers, too—if John Smith came 
to you and said, “I want to build up a power company,” and you looked 
over the area and you thought he couldn’t possibly make a profit, you 
would say, “How are you going to get the mone y to pay me back and 
pay the interest?” He would have only cne place to go and that is 
the Government. 
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Mr. Jonas. I think the private power companies, when they re- 
fused to go into this field, described very graphically here by Mr. 
Ellis, I think they did it because they didn’t think it would be a prof- 
itable venture. I don’t think they did it because they didn’t like people 
that lived in rural sections of the country. 

Their refusal, 1 think, surely was based on a belief that a utility 
operation would not prove profitable. 

Mr. Cuuporr. Everybody knows that under the telephone problem, 
the big telephone companies would not give the rural people any tele- 
phones service. 

When they built their own cooperatives, the telephone companies 
were willing to buy them out, but they would not pioneer the field. 

Mr. Jonas. And'I think it was because they feared they would lose 
money. Do youthink that is true? 

Mr. Exxys. I think that is true. { 

Mr. Cuuporr. You can’t blame these people, after they have set up 
a good profitable enterprise and are able to sell their power for one- 
third what the private power companies sell it for in the rural areas— 
you can’t sadly blame these people for wanting to hang on and 
continue to have power at a reasonable price. 

Mr. Jonas. I don’t blame them at all. I think if I were in their 
fix, 1 would be making the same fight. But I didn’t mean by any ques- 
tion that I have asked so far to indicate any disposition to oppose the 
REA concept. 

Mr. Cnuuporr. Oh, I understand that. We are just talking over 
the table about the various problems, and the reasons for their action, 
and I am not inferring by any stretch of the imagination that you are 
opposing them. Cert: Fainly you have plenty of them in your district, 
and you know their problems better than I do. 

Mr. Lanican. May I ask one question on subsidization? Accord- 
ing to a chart the Dep: irtment of the Interior submitted to the Com- 
mittee on the Judici: ary last year on the Bureau of Reclamation proj- 
ects, they figured that the net power revenues over the life of the 
projects will be about $5.5 billion, whereas the power revenues are 
going to pay off $2.7 billion of the irrigation investment. Are you 
aware of that? 

Mr. Exuis. Yes. 

Mr. Lanigan. The fact that the power is subsidizing irrigation ? 

Mr. Exuis. Right. 

Mr. Laniean. Could you explain how that works / 

Mr. Exxis. Well, it is an involved procedure for western irrigation 
projects. There is the interest component figured into the cost of 
power, but instead of applying it in the norm: ral w ay on repayments 
to the Treasury, it is used to subsidize irrigation, so that power is 
subsidizing irrigation in many of the western reclamation projects. 

Mr. Lanican. And that is paid by the REA cooperatives, and by 
the private power companies, too. They are purchasing throughout 
the country about three times as much as the rural-electric systems. 

Mr. Extis. Yes, it is being paid by the rural-electric systems as well. 

Mr. Jonas. I have a question on page 12, Mr. Ellis. You have 
quoted a letter written by Mr. Cooke to Mr. Nelsen, dated April 28, 
1955. I just wondered how you got the copy of that letter. 

Mr. Etris. The letter was made public. It was released to the 
press. 


8 


Acne Ait NNT NER ED aN EE te se 





em, 
ele- 


nies 
eld. 


lose 


{ 
/ up 
yne- 
is— 
and 


heir 
ues- 
the 


over 
10n, 


are 
rict, 


ord- 
‘om- 
roj- 
the 
are 
you 


tion 
t of 
ents 
ar is 
ects. 
d by 
hout 
ems. 
well. 
have 


1 28 


» the 


rivets aR 


te Sea NE Wate pla 0s 


iad He. 


CERTAIN ACTIVITIES REGARDING POWER 361 


Mr. Jonas. By Mr. Cooke ? 

Mr. Exxis. I assume so. I saw it about that time. I attended the 
celebration, by the way, to which he refers here. 

Mr. Jonas. He made some rather critical comments about the Rural 
Electrification Administration and spoke of picking up some of the 
reins that they let drop. I have been under the impression that you 
are satisfied with the operation of the REA under Mr. Nelsen. 

Mr. Exxits. Well, that is a difficult question. When you say “you,” 
you refer—— 

Mr. Jonas. I mean the people generally. 

Mr. Exits. Yes. 

Mr. Jonas. When the administration—well, I will let you answer 
your own way. 

Mr. Exuis. Many of the systems have suffered some hardship by 
the cutting down of REA administrative services. Much of our pro- 
gram, as you know, has been built since the war. 

In all of the years up until very recently, accounting was provided— 

I mean auditing services of the Federal Government—to see that the 
system was accounting for its funds and being run efficiently. When 
those services are chopped suddenly, it certainly puts the newer sys- 
tems, that were built at a higher cost, at a disadvantage. 

Mr. Jonas. Is that part of the administrative cost / 

Mr. Enis. Yes; it had been up until the time it was cut off. It 
doesn’t exist any more. 

Mr. Jonas. I was thinking particularly of loans. I thought the 
record of this administration in closing loans and taking care of the 
capital requirements had been pretty good. 

Mr. Exuis. Yes, it has been. But I thought you were referring here 
to Mr. Cook’s statement. 

Mr. Jonas. I don’t know what he means when he says you picked 
up some of the reins as Mr. Nelson let them drop. 

Mr. Exits. I don’t know what he meant either, but let me tell you 
of one field in which we are trying to pick some up. REA pro- 
vided a management service—a management department, up until the 
last couple of years. I think that it may have been the latter part 
of the administration preceding this, when there were changes made 
in that, and some elimination of management services, but now they 
have practically all been cut out, and the rural electric systems are 
now, for instance, sponsoring this summer and fall, financial manage- 
ment institutes around the country which are attended by managers 
and directors of the rural electric systems. And they are paying for 
them. That is one service which the association is trying to provide 
which REA once provided in a different form, of course. 

Mr. Jonas. May I ask this? Would the cost of those institutes and 
the cost of doing this work themselves, be less than the cost under 
the other arrangement ? Would it, or would it not ? 

Mr. Exxis. Yes, I guess it would. 

Mr. Jonas. What I am leading up to is this: I wouldn’t object—I 
think the administration ought to check these books ; somewhat the way 
banks are examined. , 


Mr. Exuis. I thought your last statement applied to the manage- 
ment services. 
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Mr. Jonas. I mean, I would think it would be unwise to cut out 
auditing, because you certainly owe the Government a lot of money. 
When I say “you,” I mean your systems, and I think the REA would 
be well advised to continue to audit the books. 

Mr. Euuis. I agree with you. And here is what I think we are com- 
ing to now. You know, we have had a very fine repayment record, 
and it is even better now than it was. But we may catch up with 
ourselves by letting down on these services. The auditing services 
used to provide many management helps along with them, and so can 
the new auditing services, but the poorer systems would be less in- 
clined to buy anything but the bare minimum. The poorer systems 
would be less inclined to buy any management services because they 
feel they can’t afford them. 

Lest I misstate something here, I think that REA still provides 
some auditing service, but the thing you and I were talking about they 
haveeliminated. That is, regular routine audits. 

I think if a system is in trouble, they can send out a spot auditor, 
and I think they may spot-audit all systems over a period of years, 
but the routine auditing has been eliminated. 

Mr. Jonas. Directing your attention again to this lending record 
of the new administration, am I correct in my assumption that during 
the first year of this administration more loans were closed than in 
the comparable period preceding it ? 

Mr. Cocuran. They were almost identical. They were, in round 
figures, $165 million, as I recall those years. 

Mr. Jonas. I had not been aware that there was any change on the 
part of REA cooperative systems, that they were seeking loans, and 
Mr. Nelson and his organization was refusing to grant them. 

Mr. Exuis. No, except for certain generation and transmission co- 
operatives, that is not true. 

Mr. Jonas. There is no complaint along that line? 

Mr. Exits. Well, there have always been some complaints. 

Mr. Jonas. But the record is pretty good ? 

Mr. Exxis. The record is pretty good. 

Mr. Cocuran. I think the comments here run to more what the 
Bureau of the Budget was doing, rather than to the administration 
itself. If the recommendation of the Bureau of the Budget had gone 
through, it would have been very bad. 

Mr. Jonas. I wanted to talk to you about that a minute. That be- 
gins on page 14, fiscal 1954, the Bureau of the Budget recommended a 
total of $155 million in new funds. Well, now, that may not be as 
much as you would have liked to have had, but after all, that is pretty 
big money down in my part of the country, and it certainly does not 
indicate to me a disposition on the part of the Bureau to starve you 
out. 

Mr. Cocuran. In my comment, Mr. Jonas, I was making reference 
to fiscal 1955, when they asked for $90 million and Congress put up 
$170 million and the Administrator needed every dime of it to make 
the loans. 

All the Bureau of the Budget asked for was $90,000,000. The Con- 
gress approved $170 million but even with $170 million, it was neces- 
sary for him to earmark almost $3 million of the 1956 funds for the 
systems in Colorado. 
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Mr. Jonas. I think it should be said that the Bureau of the Budget 
has not only the REA program, but it has the foreign aid program and 
every other activity of the Government, and there has been a feeling 
on the part of the taxpayers that we ought to get the budget in bal- 
ance in the foreseeable future. 

Mr. Cocuran. We have hoped that sooner or later the Congress 
would adopt a capital budget system and separate the investment ex- 
penditures from operation: al expenditures, so that when we come up 
and ask for administrative funds of, let’s say, 7 or 8 or 9 millions, that 
is an opel rational cost. But when we ask for $150 million or $200 
million in loan funds, it would be looked upon as an investment and 
would be a part of the economic progress of the country. So that the 
Congress wouldn’t be put in a position of having to talk the same way 
about investment funds, which are repayable, as they would about 
funds which are appropriated for some nonreimbursable purpose. 

Mr. Jonas. I think there is something to be said for that. My only 
comment now was that I thought you were a little severe in your indict- 
ment of the Bureau of the Budget. They recommended a pretty 
sizable amount of money, although it is not as much as you thought 
you ought to have. 

Mr. Cocuran. Yes. 

Mr. Jonas. It is more than a starvation diet. 

Mr. Cocuran. Yes; that is right. You see, if the budget last year 
had gone through as the Bureau recommended it, our people i in south- 
eastern and southwestern Colorado, for instance, fac ing a desperate 
power shortage, and in the southwestern area having no possibility 
of getting it anywhere else, couldn’t have had their loan. So we get 
excited about it because they get terribly upset about it. 

If they have a feasible loan that will pay out, and REA has ap- 
proved everything but the money, and the money isn’t there, and the 
voltage is down in their lines, and they can’t take care of their uranium 
customers. 

Mr. Jonas. I guess I will have to confess I am a little bit spoiled. 
The private power utility operating in my area is just opening up a 
new $25 million powerplant with its own money, without asking any- 
body for a loan—the Government or anybody to loan it money. 

There was a feeling on the part of some people—I don’t say I share 
it—that once the Government had advanced to REA the nec essary 
money to establish the systems, and I understand we are now about 
93 percent electrified all over the country, they would be self-support- 
ing. But it seems now that once this capitis il plan has been created 
that you are going to require more money in the future than even in 
the past to expand. 

Mr. Exits. That isright. That is the way it works. 

Mr. Jonas. That is all the questions I have right now. 

Mr. Cuuporr. I believe Mr. Lanigan has some questions. 

Mr. Lantean. I will go ahead, and you can pick up later. I wanted 
to get back to the item ‘that we had been disc ussing to a large extent 
throughout this hearing, which is the problem of “wheeling, and the 
effect that the changes in the wheeling regulations of the Department 
of the Interior have had. 

I think you were here this morning, and you are well aware of the 
regulations that were deleted in August of 1954, which required a 
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company building powerlines across public lands to allow the Gov- 
ernment to use any reported excess ¢ apacity to wheel Government 
power. You are aware of that situation? 

Mr. Exuis. I am; yes. 

Mr. LANIGAN. In a decision of August 1952, in the case of /daho 
Power Company v. Chapman, Judge Bastian pointed out there had 
been an inereased demand in recent years for wheeling, due to con- 
gressional desire that the building of duplicate transmission lines be 
avoided. Are you aware of that situation / 

Mr. Exuis. Yes: very much so. 

Mr. Lanican. Can you explain that / 

Mr. Exsis. The various laws—TVA, Bonneville Act, Fort Peck 
Act, Flood Control Act of 1944—provide for the building of trans- 
mission lines in order to effect the preference, in order to enable the 
Department of the Interior to deliver power to load centers. 

The Department of the Interior has had a policy of asking Congress 
for funds to build the transmission lines, unless it could get reasonable 
arrangements or comparable arrangements where existing facilities 
for wheeling to the local centers, that is, the delivery of its power out 
to its preference customers and to others. The program has been 
extensive. It has been applied from one end of the country to the 
other. That is the situation like the North Carolina situation to which 
I referred. 

In Virginia, the Virginia Electric & Power Co. wheels the power to 
our systems in Virginia, from the Clark Hill and Kerr Dam, but the 
North Carolina company refuses to wheel power to systems in North 
Carolina from the same dam. So the very fact of the existence of the 
policy does not give us wheeling at the present time. We may get 
transmission lines, or we may not. We may get wheeling, or we may 
not. 

Mr. Lanican. Do the REA cooperatives in the Western States make 
use of the Government power wheeled over private lines? 

Mr. Exits. Yes. 

Mr, LAntGAN. Would you say that extensive use is made ? 

Mr. Exits. Yes. 

Mr. LaniGan. Would you say that the REA cooperatives and the 
rural electric associations and the public bodies which are also prefer- 
ence customers of Federal power, had a definite interest in the regula- 
tion which was deleted, which related to the wheeling of power ? 

Mr. Exsis. Yes, they have. 

Mr. Lanican. Did you have any indication prior to the time a regu- 
lation was deleted that indicated that there was any action being 
considered ? 

Mr. Evuts. We did not. 

Mr. Lanican. You are aware from the testimony this morning, and 
other times, that the private companies, in fact, drafted that particular 
regulation ? 

Mr. Eris. You say at other times. We were aware of it when we 
heard it being testified to before this committee, I believe, for the first 
time, although we had suspected it with regard to several matters. 

Mr. LaniGan. You are adversely affec ted—would you say the REA 
cooperative and other preference customers were adversely affected by 
the change in the regulations? 
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Mr. Exuis. Yes. It is awfully hard to be specific about it. It is new 
yet. But you just can’t build transmission lines in the West anywhere 
to speak of without crossing Government lands. 

And to the extent that Government lands must be crossed, and to 
the extent that power companies would be inclined not to wheel to us- 
and there is a tendency in that direction—we might be very adversely 
affected. 

Mr. Lanican. You say there is a growing tendency not to wheel? 

Mr. Eris. Yes. Competition is a great thing in the power business. 
Where there is an element of competition in the area, power companies 
are much more amenable to working out wheeling than where there is 
no competition. 

For instance, the president of the Southwestern Gas & Electric Co. 
testified before committees of the Congress several times that he would 
not wheel—would never wheel. Finally, when it appeared that the 
rural electric systems might be able to do something else in that area 
he got around to the notion maybe he could wheel. So his comp: my 
has entered into a wheeling agreement. 

I say the trend is away from it now because these new policies of the 
Department of the Interior are such as to be most discouraging to the 
rural electric systems about getting power where they are not already 
vetting it, and therefore the power companies are tending less to enter 
into wheeling agreements, just as the North Carolina company is re- 
sisting it, even though the Virginia company is delivering power from 
the same dam not only in Virginia but to six systems, I believe, in 
North Carolina. 

Mr. Jonas. May I interject a oer Aren't they getting closer 
toa wheeling agreement in North Carolina and Georgia / 

Mr. Exits. Well, yes; I hope so. 

Mr. Jonas. I read an advertisement by the company in the Raleigh 
paper saying that they are willing to wheel power. 

Mr. Exuus. They have been saying that for 2 years, and we have been 
starving for that power for 2 years. I read the same ad. They ran it 
in response to the statement which Bill Crisp, the manager of the rural 
electric systems in North Carolina, made before a congressional com- 
mittee, complaining about the fact they wouldn’t wheel. “4 am hoping 
now they will come around and enter into some kind of reasonable 
wheeling agreement. 

Mr. Jonas. I thought I saw a statement by the Department the 
other day giving a deadline on the wheeling agreement. 

Mr. Extis. I didn’t see that, but it may be true. 

Mr. Lantcan. It appears to me from the testimony given by Mr. 
Davis that the question of the change in the 1949 regulation would not 
be of any interest to any REA’s or cooperatives, and therefore they 
weren't invited to either give their comments or their protest against 
these changes in regulations, and it appears he was mistaken in that 
thought. 

Mr. Exxts. I would say we were very greatly interested. 

Mr. Lanican. Would you say that if the Secretary of the Interior, 
the Assistant Secretary of the Interior, had advised you that there 
was contemplated changes in the regulations that you would have ap 
peared before him and give1. your comments as to whether or not you 
were adversely atfec ted by these changes in the regulations? 
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Mr. Exxis. Yes. And I think it is fair to say we made every over- 
ture to this administration, to the Department of the Interior, when 
the new administration came in. 

We invited the Secretary out to address our national meeting. We 
invited the various power heads of the agencies to appear on our pro- 
grams. We invited the Assistant Secretary of the Interior. We in- 
vited both the Assistant Secretary, Mr. Aandahl, in charge of power, 
and the Secretary to come before our national board when it met here 
right when the administration was new, in the first summer, and they 
did, and talked over our problems. 

Our officers asked Mr. Aandahl and Mr. Tudor to come over and 
have lunch with us one day, and they did. We told them, “We want 
to work with you, and when you do have changes coming up, if you 
are going to make changes—and we assume you will—we would like 
to know about them, and have an opportunity to discuss them with 
you.” 

I think it is a true statement—t is, so far as I can recall—that they 
had never made one single gesture or overture to us in any shape or 
form about changes w hich were proposed. 

Mr. Cuuporr. “Even though they knew you were interested, and 
even though they knew that you had problems, especially with the 
wheeling of power over public lands? 

Mr. Exxis. That is right, and they know by personnel in the Depart- 
ment and by their records, that we often appeared in protest and in 
support, depending on the situation, before the officials of the Depart- 
ment in prior administrations. 

Mr. Cuuporr. Would you venture an opinion as to why they ignored 
you! 

Mr. Enis. Well, it just seems to be a part of the pattern of favoring 
the power companies and disfavoring the rural electric systems. 

Mr. Cuvuporr. You feel the policy of the present administration is 
to give—well, I will put it this way: 

You feel the policy of the present administration is to discriminate 
against the REA’s and give every possible consideration to the private 
power companies / 

Mr. Exuis. I think their intention is to do what the private power 
companies want, as near as they can, and in so doing, they do discrimi- 
nate against the rural electric systems. 

Mr. Lanican. Do you consider it a fair treatment of the preference 
agencies to have the regulations relating to the wheeling of power to 
those agencies and F ederal projects changed by a draft. prepared by 
the private power companies’ attorneys at ‘the 1 request of the Solicitor 
of the Department of the Interior, ‘and have those put into effect 
without giving any notice of any kind to the preference right custo- 
mers, or even to officials of the Department of the Interior ‘who have 
the power agencies ¢ 

Mr. Exuis. I think it is just incomprehensible that in a democracy 
where all the people are a part of the family, that that thing can 
happen. We have been treated in that instance, and in other instances, 
like an illegitimate child at a family reunion. 

Mr. Cuuporr. In what other instances have you been so treated ? 

Mr. Enis. In the case of the Misouri Basin marketing criteria, 
which was announced—without any knowledge on our part that they 
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were being considered ; which distinctly affected the whole power pol- 
icy and procedures of the Missouri Basin area. 

And after the Langer investigating committee went pretty far to 
expose what was happening and would happen under that policy, and 
after our people had come in and complained from around the country 
that they were not consulted, the Department then made another major 
change in that policy, again without consulting our people at all. 

In the Southwest, the ‘polic’ y has been changed. A matter is now 
pending before the Federal Power Commission, designed to raise the 
; ates to our people. And so far as I know, we were not consulted. 
It is possible that some of the systems in that area have been, but the 
national organization which maintains services in that field has not 
been consulted. 

I think you can just go all around the country. The 20-year con- 
tracts with the power companies were a complete sur prise tous. Inno 

‘ase Where there has ben action have we known about it. 

Mr. Lanican. The 20-year contracts in the Northwest; are you 
referring to the change in the marketing contracts of the private ut ility 
companies from a 5-year contract to a 20-year contract ‘ 

Mr. Exxis. That is right. 

Mr. Lanican. And had you been given any inkling that these major 
changes in the policy were being considered 

Mr. Exxis. No; it was a complete surprise in each case. In each 
case, with the possible exception of the rate change. We had heard 
this SPA rate change discussed in advance. That is a part of a still 
broader picture of reassessing the cost allocations of the various proj- 
ects. Multipurpose dams. 

Mr. Lanican. Now, in the Northwest, of course, the 20-year con- 
tract, the power companies must have been consulted because it was 
their contract that was changed. 

Mr. Exits. Right. 

Mr. Laniean. How did the change in those contracts affect public 
preference agencies and REA’s? 

Mr. Exits. Well, there is a shortage out there, as you know. Be- 
cause of the shortage, Interior is reluctant—that is, out there it is the 
Bonneville Power Administration—to build new facilities to serve 
facilities in new spots—new load centers. If the shortage becomes 
really acute, we assume that the rural electric systems will have to 
suffer the same fate as all other citizens in the Northwest. They 
would be cut off or browned-out. There have been brownouts in the 
Northwest. 

Certainly, a most difficult situation is facing all systems—our sys- 
tems and the private companies, as well—in 1960, and thereafter, be- 

cause their only source of energy in the Northwest is electricity, and 
no new projects have been started now for some little time. They 
need about one new Bonneville dam a year out there, and they are 
several dams behind. 

Mr. LANIGAN. So the 20-year contract, you feel, can adversely affect 
the REA’s in that area 

Mr. Exuis. Yes. And that, too, is a part of the overall picture, as 
in the Missouri Basin marketing criteria of making long-term con- 
tracts without the withdrawal clauses to the private power companies. 

Mr. Lanican. In the case of the Missouri Basin marketing 
criteria | 
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Mr. Jonas. Are you going to leave the Northwest? May I inter- 
rupt and ask a question about that / 

This business of negotiating 20-year contracts without withdrawal 
clauses is not new; is it ? 

Mr. Exxis. There were a couple of instances, but it was not a genera] 
practice under the former administration. 

Mr. Jonas. I thought they made longer contracts than 20 years—— 

Mr. Exxis. They made a contract in Arizona for a substantial pe- 
riod, without the withdrawal clause, but it was not the policy in the 
Northwest or Missouri Basin. 

Mr. Lanican. In the case of the Missouri Basin marketing criteria, 
do you have any reason to believe that the power companies in the 
area were consulted prior to the issuance of it ? 

Mr. Exxis. We think they just had to be. For instance, in the 
Langer hearings many questions were asked the Assistant Adminis- 
trator, Mr. Aandahl, and Mr. Davis, who was here before this com- 
mittee, who was at that time the Solicitor, the answers to which re- 
vealed very clearly that there has been, of necessity, such contact. 

One of the instances which the Assistant Secretary talked about a 
great deal was how the policy would affect and would apply to the 
Mountain States Power Co. 

I believe it is now being merged into another big company in the 
Northwest, but I believe its principal office was then at Casper, Wyo. 
A great deal was said in the hearing about that. 

Under the policy the Mountain ‘States Power Co. was to be able to 
continue indefinitely without withdrawal to purchase power which 
it had been purchasing in the quantity which it had been purchasing 
from the Bureau in that area, and which it had known all the time 
was, under the law, available to it only on withdrawal basis. 

Mr. Lanican. So your conclusion is that since the Department knew 
so clearly the way this would affect the Mountain States Power Co.. 
they must have had information from that power company or must 
have consulted the power company concerning that? 

Mr. Exuis. Yes; I just gave that as on instance. I can give you 
others. For instance, the new policy called for less than maximum 
firming. By that we mean the new policy called for firming up the 
nonfirm hydro power of the Missouri Basin, to less than maximum 
efficiency, whereas the old policy called for firming to maximum 
efficiency. 

What that means is, that the Bureau will have less power to sell to 
the rural electrics and more to sell to the private companies. 

The Bureau knew all the time that a power shortage existed even 
now in that area, and that it could not withdraw power that the rural 
electrics had anticipated from them without running into real fire. 
It knew that well. So there must have been great pressure some- 
where. That seemed reasonable to me at least, to prevail upon the 
Interior officials to turn that power over to the power companies. 

Mr. Lanican. Now, to get back to the wheeling stipulation again, 
do you feel that the wheeling stipulation requirement of the old regu- 
lation would have been a useful lever in secur ing reasonable wheeling 
agreements in the type of situation which you ‘have mentioned, now 
that it has been increasingly difficult to get wheeling agreements ? 
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Mr. Exuis. Yes, indeed. It was not only a lever, it provided for an 
actuality that would give us power. Because if the Bureau was going 
to have access to the excess capacity in those lines, then there is a 
reality that would exist, which would make possible our getting the 
power. 

The existence of the reality would probably obviate, in most in- 
stances, the necessity of our calling upon that excess capacity 
calling for it. 

The power companies would just go ahead and wheel to us. They 
would no doubt not only provide us the excess capacity but keep 
us supplied. 

Mr. Laniegan. Would it affect the rates at which you could have 
power wheeled ? 

Mr. Exuis. The answer is “Yes.” It would affect the rates because 
any lever that we would have or any other alternative that we would 
have, would cause them to deliver power to us at lower rates. That is 
just our experience countrywide, and we can supply you a great deal 
of data on that. 

Mr. Lanigan. Would there be any financial benefit to the Govern- 
ment? Could the Government itself financially benefit by the exist- 
ence of such a lever? 

Mr. Exuis. Yes. We think the commercial power companies are out 
to wreck the Federal power program. And we think they are going to 
make it fail whenever they can. 

They are going to make projects fail to pay out whenever they can, 
and I cite you the instance of Canyon Ferry Dam right now, where 
the dam was justified before the Congress on the basis that power 
would be sold at certain rates. 

The power companies have fought transmission lines being built 
out from there, and in that gener: al area, which we have wanted very 
badly. The power companies opposed them. 

They have said, “We will buy the power,” but how much will they 
pay for it? They are buying the power from Canyon Ferry Dam, 
and they are paying less than half for the firm power—less than 
half as much as the Bureau people told the Congress the firm power 
from the dam would sell for. And it is just because there are no 
transmission lines, and just because there is no lever that we can use 
to get this power out in our areas where we want it, that the Govern- 
ment is having to donate power to the Montana Power Co., and I 
believe a loss to the Government of something over a half million 
dollars a year 

Mr. Lanigan. Now, there has been some discussion of the fact 
that in 1949 the former Solicitor, Mastin G. White, had a hearing 
which certain representatives of the power companies appeared before, 
and apparently represent: — of the REA were not present. 

Now, were you consulted in 1949 and thereabouts, concerning the 
power policies of the Fenuttanted of the Interior / 

Mr. Exxis. Quite frequently, but not in that case, as I recall. Not 
specifically in that case. 

Mr. Lanigan. What was the attitude of the Department of the 
Interior toward the REA cooperatives at that time? 

Mr. Exuis. It was generally good. We had difficulties in some 
spots, but it was generally good, and I would say this: that we simply 
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could not have rural electrification in many areas of the West without 
the cooperation of the Department of the Interior. 

Their attitude was to help us electrify the West. They did help 
us. They initiated many ideas and suggestions, which helped us. 
There were plans whereby Government power could be, through the 
rural electrics, made more useful and more extensive. 

Mr. Lanican. Now, the wheeling stipulation was to the advantage 
of the REA’s and would work to the advantage of the REA’s and 
other preference customers. 

Mr. Exxis. Oh, yes. 

Mr. Lanean. And the elimination of the wheeling stipulation in 
1954 worked to the disadvantage of the preference-right customers in 
REA? 

Mr. Exxis. We think so. Yes; the answer is “Yes.” We think the 
great losses will be in the future, as we attempt to work out wheeling 
agreements for power needs. 

Mr. Laniean. Do you consider it as important that you be brought 
in specifically in a hearing where a matter is being worked out to your 
advantage, as it is where it is being worked out to your disadvantage ? 

Mr. Extis. Well, I think that any time our interests are at stake on 
matters to be decided upon, that we ought to be given the opportunity 
to come in. 

Therefore, I say we should have been in in the first instance to which 
you referred. But there is a vast difference, of course, between a pro- 
posal to do usa favor and a proposal to do us a disfavor. 

As I understood the facts here this morning, and that is all I know 
about it, the power companies were called in, or were at least con- 
sulted at a time when they were about to suffer, probably, some dis- 
advantage. They were called in. Wewere not. This time the rural 
electrics were not called in when they were about to suffer a dis- 
advantage. I would make that comparison. 

Mr. Jonas. Did you say—and I was reading something here—did 
you say that the change made by Mr. Mastin “White in 1949 was to 
your advantage ? 

Mr. Exxis. The change made in 1948 or—whenever the policy was 
established, I am not sure about the year. 

Mr. Jonas. We are talking about when he changed the policy in 
1949, when he had the conference with the private utilities and agreed 
to change the regulations some to eliminate a retroactive feature. 
That couldn’t possibly have worked to your advantage, if the elimina- 
tion of the regulations didn’t work to your advantage. 

Mr. Exits. You are right. 

Mr. Jonas. You are thinking about the original promulgation of 
the regulation which was in 1948, but the change was made in 1949. 
The first change made by Mr. White. 

Mr. Exxis. I stand corrected. I didn’t know anything about it ex- 
cept what I heard here this morning. 

Mr. Cuuporr. Mr. Lanigan says he has no further questions. Mr. 
Jonas, do you have any more questions ? 

Mr. Jonas. I have a few more, but I will try to get through in just 
a few minutes. 

Mr. Cuuporr. That is all right. Go right ahead. Take your time. 
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Mr. Jonas. I want to ask a question about the long-term contract 
to which you referred. I have in my hand a record of the hearing held 
before the Committee on Interior and Insular Affairs, and on page 
24 there is some testimony by Mr. Aandahl on that question. I think 
you appeared before that committee, Mr. Ellis. Probably at a later 
time, but your testimony is in here. 

Mr. Aandahl has stated that Interior had entered into quite a few 
of these long-term contracts under several power-marketing agencies. 
For example, i in the Bonneville Power Administration area there are 
presently 1,052,460 kilowatts of firm power under long-term contracts, 
without a withdrawal clause, and that all of these contracts were en- 
tered into prior to June 1, 1953. 

He further stated that Southern California Edison Co. received a 
contract for 7.5 percent of all of the firm energy of the Hoover Dam 
under a 50-year contract without a withdrawal clause, on May 29, 1941. 

That testimony would indicate that it was the pretty general polic’ V 
of the Department prior to the advent of this : administration to enter 
into these long-term contracts without withdrawal clauses. Were you 
aware of that ? 

Mr. Exuis. I was aware of the last one to which you referred. I 
think that is what I had reference to a while ago when I said Arizona. 
It was with regard to Hoover Dam power. 

So far as I can recall, that is the only major long-term contract that 
was made with the private power company prior to this administra- 
tion without a withdrawal clause. 

Mr. Jonas. You don’t know about the 1,052,000 kilowatts of Bonne- 
ville power under long-term contracts without withdrawal clauses? 

Mr. Exxis. I am under the impression that those were not with 
private power companies, but I would like to ask our engineer, Mr. 
Robinson. 

Mr. Roptnson. I feel sure that is with one of the aluminum com- 
panies in the Northwest, and was probably entered into during the 
war, 

Mr. Jonas. On page 27 of these hearings there is a list of 13 such 
long-term contracts to private power companies. You might check 
that. It was put in this record and appears on page 27 of the hearings 
last year. 

Mr. Roptnson. Does it give the amount of power. under each con- 
tract ? 

Mr. Jonas. Yes; to the Paul Electric Co., negotiated November 26, 
1947—300 kilowatts of firm power. Riverside Electric Co., negoti- 
ated July 1, 1945—41 kilowatts. 

Idaho Power Co., December 15, 1950—2,000 kilowatts. 

Arizona Public Service Co., April 24, 1939—30,000 kilowatts. 

And there are a number of others listed. Ten or twelve private 
companies listed on that page. 

It seems to me that, and that was the burden of Mr. Aandahl’s testi- 
mony, that it was the policy of the Department prior to his entering 
the Department, as evidenced by these contracts, to make long-term 
contracts without withdrawal clauses. 

Mr. Etxis. I believe, as I recall, except in one instance or two, those 
deals with the private companies were all for relatively small amounts 
of power. And the large amount which you mentioned in the North- 
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west, I think, was to other than private power companies. At least, 
that is the way I understand it. 

Mr. Jonas. Mr. Aandahl also testified at that hearing in answer to 
this question: 

Do you contemplate contracts for as long as 20 years? 

And his answer was: 

Not under the short-term interim contract. The criteria recognizes circum- 
stances under which 20-year contracts could be entered into with nonpreference 
customers. 

And he further stated that when he took office he found that the 
Department of the Interior did not have any criteria at all. Is that 
your understanding ? 

Mr. Exxis. Well, it did not. 

Mr. Jonas. An announced criteria. 

Mr. Extis. Well, yes, it did. It hada power policy. I don’t know 
what he would mean by the word “criteria,” but it had a very definite 
power policy, and then, this new power polie: y and marketing criteria 
are quite contrary to the or iginal or prevailing power policy prior to 
that time. 

Mr. Jonas. He stated that one purpose in the publishing of the 
criteria was to take it out of the realm of hit or miss action of the 
Department and put it on the basis that everybody could understand 
what it is. 

Mr. Exsis. I would disagree with him as to the effect of it. I 
think we were getting : along. very well under the policy prior to that. 
There were instances, I repeat, where we had great difficulty, but by 
and large we were getting along very well. E verybody knew what 
the policy was. The policy was that rural electrics were able to 
purchase the power. 

Mr. Laniean. Could I interrupt just a second? I think I might 
be able to clear up something. 

Mr. Jonas. Yes, surely. I interrupted you frequently. 

Mr. Lanican. We might be able to get this cleared up a little 
quicker. 

There was a memorandum of policy issued by Secretary Ickes on 
January 3, 1946, which contains a number of points. Section 2 (f) 
reads as follows 

No contracts shall be made that operate to foreclose public agencies and coop- 
eratives from obtaining power from the Government projects. Contracts with 
these organizations shall recognize their preferential character and assure them 
full opportunity to secure the benefits of Federal power. Contracts with pri- 
vately owned companies shall be limited in time and shall contain provisions 
for the cancellation or modification by the Government, as necessary, to insure 
preference to public agencies and cooperatives. 

I was just reading this statement of policy. I don’t know the details 
of all these various contracts you referred to. 

Mr. Jonas. I point out that Mr. Aandahl in his testimony referred 
to that statement of Secretary Ickes, dated January 3, 1946, which 
he said was the only key to the power policy prior to January 1, and 
he further stated that prior to that date there was no well-defined 
marketing criteria and was dependent on the administrative judgment 
of the officials in charge. 
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Mr. Exuis. I can say to you, Mr. Jonas, that the rural-electric people 
in that entire area of the Missouri Basin were greatly disturbed. They 
held several mass meetings—1 at Denver, 1 at Omaha; 1 this past 
year at some place in South Dakota. 

Mr. Cuuporr. What are the States comprising the Missouri Valley 

Mr. Exuis. Montana, the Dakotas, part of Minnesota, part of Toe a, 
part of Wyoming, part of Nebraska. That is the area we generally 
refer to, I believe—yes, part of Colorado. 

Mr. Cuuporr. You don’t consider Southwestern States as being 
in the Missouri Valley, like Missouri, Oklahoma, and Louisiana? 

Mr. Exuis. Part of Missouri is in the Missouri Valley, but none 
of Arkansas or Oklahoma is in the Missouri Valley, but they are in 
different areas; we generally refer to just the reclamation area as 
being the Upper Missouri Basin. 

Mr. Jonas. Do you recognize any incompatibility in the use of the 
two terms, preference 1 istomer, and widest possible use? 

Mr. Exuis. Oh, yes. 

Mr. Jonas. Those terms can be considered inconsistent, or 
incompatible ¢ 

Mr. Exuis. Yes; I would think so. 

Mr. Jonas. I believe that is all. 

Mr. Cuuporr. Do you have any further questions? 

Mr. Laniegan. Just one other, regarding the Portland—or rather, 
the Bonneville power situation. 

Are you aware of section 5 of the Bonneville Act, which is in the 
United States Code, section 832 (d), which provides in the case of a 
contract with any purchaser engaged in the business of selling electric 
energy to the general public, the contract shall provide that the Ad- 
ministrator may cancel such contract upon 5 years’ notice in writing if, 
in the judgment of the Administrator, any part of the electric energy 
purchased under such contract is likely to be needed to satisfy the 
requirements of the said public bodies or cooperatives referred to in 
this chapter ? 

And ain it goes on to say that such cancellation may be with respect 
to all or any part of the electric energy so purchased under such con- 
tract to the end that the preferential right accorded public bodies and 
cooperatives under this chapter shall be preserved. 

I just wanted to ask you, were you aware of this particular section 
in the Bonneville Power Act, so far as the 5- year withdrawal clause ? 

Mr. Exuis. Yes. And our engineer, Charley Robinson, tells me 
that I am in error in referring to those 20- year contracts as not having 
withdrawal clauses. 

Iam reminded, and I do recall, that service to industrial loads was 
the principal issue raised by our people out there. These contracts 
placed a limit upon the preference customers in their use of power for 
resale to industrial users 

All their power is resold to somebody. And limitations were 
placed upon the preference users as to the amount of power they could 
resell to the industrial customers. 

Mr. Lanican. The preference users consist of municipal systems 
and REA systems. Is that not correct? 

Mr. Exxis. And public power districts. 
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Mr. Lanican. But there is a limitation in the new contract, then, 
on the amount of power that can be sold in those three types of dis- 
tricts; is that correct? 

Mr. Exits. I understand so. Mr. Robinson could answer more 
specifically. 

Mr. Lanican. Could you tell us what that limitation is? 

Mr. Roptnson. I believe it is 10,000 kilowatts per year for the sale 
to industrial load. 

Mr. Lanican. And no such limitation is in the contracts selling 
power to the private utilities ? 

Mr. Rosrnson. Well, it doesn’t quite work that way. Under the 
old policy before the contracts were negotiated, each of the preference 
customers had a requirement contr act with Bonneville under which 
they purchased as much power as they wanted. And they had first 
‘all on all power available. After them the nonpreference customers, 
including, of course, mostly commercial utility companies, received 
service. 

Now, actually in the Northwest about 70 percent of the power comes 
from the Federal systems. 

When the new contracts were negotiated, they provided that. if 
a circumstance should arise in which a preference customer is able 
to contract for the resale of Federal power to an industrial load big- 
ger than 10,000 kilowatts in any one year, a new load, and at the 
same time the private utility company wants that power to serve non- 
industrial customers, the private utility company will get the power. 

It is an encroachment upon the preference principle, that is about 
what it amounts to. It favors the commercial utility company load 
over a cooperative or PUD. 

Mr. Jonas. Why do you say there is no other power available in the 
Northwest except that which is provided by the Government of the 
United States ? 

Mr. Exxis. Excuse me; I did not mean to say that. I meant to say 
there is no other natural energy source except electric power. There is 
no coal, no gas, no oil. They are building some gas lines now down 
from Canada into Washington State, but other than that, I believe 
there is no other natural source of energy. 

Mr. Cuuporr. If there are no further questions, the committee will 
recess until further call of the Chair. I want to say this, Mr. Ellis, and 
to the other gentlemen also: We are very appreciative of havi ing com- 
ments and the work you did in coming before the committee, “and I 
want to say that all members of this subcommittee will make a very 
thorough study of this problem. 

This is only one phase of the problem, and we expect to go into all 
phases of the public power and private power problem. 

Mr. Exits. We appreciate the fact that this committee is doing this 
very great public service. 

(The supplement to the statement of Mr. Ellis, in full, is as follows :) 


SUPPLEMENT TO STATEMENT OF CLypE T. ELLis, GENERAL MANAGER, NATIONAL 
RURAL ELECTRIFICATION COOPERATIVE ASSOCIATION 


Mr. Chairman, I do not think I could conscientiously conclude my testimony 
on the activities of administrative agencies affecting rural electrification without 
some consideration of the Hoover Commission Report on Water Resources and 
Power. This report is bound to have far-reaching effects on the Federal power 
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and rural electrification programs. Whatever the Congress may do directly as 
a result of this report, it is certainly true beyond any doubt that this report and 
its companion task force report will provide abundant grist for the propaganda 
mills of the private power companies in their unceasing drive to monopolize the 
entire electric power industry. 

The Report on Water Resources and Power is apparently a faint echo of the 
task force report, but for all that if the recommendations of the Commission 
report to Congress were carried out by the Congress the result would be the 
utter wrecking of the rural electrification program in many areas, sharply higher 
costs to electric consumers of all kinds, and would ultimately mean the turning 
over of existing power projects or the power therefrom to the private utility 
companies and would mark the end of all Federal power development as we 
have known it in the past. 


NO REORGANIZATION IS RECOMMENDED 


The outstanding thing about this report from a Commission on Reorganization 
of the Executive Branch of the Government is that no recommendation on re- 
organization of executive agencies is made. Mr. Hoover strikes at the alleged 
deficiencies of existing agencies with unrestrained Vigor, but having made a 
mountain out of their shortcomings, he brings forth a mouse of reorganization. 
He does not recommend the abolition of a single agency. He does not recom- 
mend the merging of any agencies. Aside from a little reshuffling of the functions 
of the Soil Conservation Service in favor of the Corps of Engineers, he contents 
himself with compounding bureaucracy with more bureaucracy—he recommends 
the establishment of an additional bureaucratic coordinating and control agency 
to be known as a Water Resources Board and urges more staff for the Bureau 
of the Budget to use in further coordinating functions. This hardly amounts 
to a reorganization plan. Indeed he evades the whole problem of reorganization, 
and a casual reading of the Commission report will indicate the reason. 

The reason the Hoover Commission report does not go into actual reorganiza- 
tion of the water resources and power agencies is obvious: The Commission was 
apparently not interested in promoting efficiency in executive operations, but was 
interested in liquidating the Federal power program and rural electrification as a 
competitive yardstick force in the industry. 


Recommendation No. 1 


Recommendation No. 1 of this report reads as follows: 
“That the Congress adopt a national water policy on the following nine 
points: 

(a) That water resources should be developed to assure their optimum 
use and their maximum contribution to the national economic growth, 
strength, and general welfare. 

“(b) That water resources development should be generally undertaken 
by drainage areas—locally and regionally. 

“(c) That the Federal Government should assume responsibility when 
participation or initiative is necessary to further or safeguard the national 
interest or to accomplish broad national objectives, where projects, because 
of size or complexity or potential multiple purposes or benefits, are beyond 
the means or the needs of local or private enterprise. Under other circum- 
stances the responsibility for development should be discharged by State 
or local governments, or by local organizations, or by private enterprise. 

“(d) That in participating in water resources and power development, the 
Federal Government without waiving its constitutional rights should take 
account of the rights and laws of the separate States concerning appropria- 
tion, use, control, and development of waters within their boundaries. 

“(e) That the Federal Government should provide advisory assistance to 
those local and State agencies that are undertaking water resource and 
power development projects. 

“(f) That before Congress authorizes or appropriates funds for Federal 
participation in any water resource project, it should have substantial evi- 
dence that the project is economically justified and financially feasible, and 
that such project is essential to national interest. 

““(g) That one Federal agency should be made responsible for collecting 
and reviewing the adequacy of hydrologic data. 

“(h) That all Federal agencies administering revenue-producing water 
resource and power projects should pay all cash revenues to the Treasury as 
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miscellaneous receipts, and receive an annual appropriation for cash operat- 
ing expenditures. 

“(i) That regulation of rates for sale of electrical energy by all Federal 
agencies be vested in the Federal Power Commission.” 

The first seven subsections of recommendation No. 1 are either (1) pious 
affirmations of existing policy, or (2) meaningless generalities which are suscep- 
tible to contradictory interpretation, or (3) apparently uniformed comments on 
the functions of agencies gathering data. The last two subsections of this 
recommendation are more meaningful. 

Recommendation 1 (h) takes on new meaning later in the report. This 1 (h) 
would require all Federal power agencies to turn all cash revenues into the 
Treasury, but then at a later point in the report these agencies are to be 
required to operate like private corporations. This kind of inconsistency 
further reveals the lack of objectivity in this $480,000 propaganda document. 
Recommendation 1 (i) proposed that all Federal power rates be fixed by the 
Federal Power Commission, a recommendation which appears pointless but which 
takes on sinister meaning when considered in conjunction with a later recom- 
mendation No. 9 wherein the new authority of the FPC is to be used to destroy 
the Federal power program. 


RECOMMENDATIONS NOS. 2 AND 3 


Recommendation No. 2 reads: 

“That, without going into details, we recommend the creation of a Water 
Resources Board upon the above basis.” 

Recommendation No. 3 reads: 

“That the staff conducting certain of the functions of the Bureau of the Budget 
be strengthened by such professional staff as will enable it to fully perform the 
function of evaluation of the merits of water development projects presented 
to it for appropriations.” 

These recommendations are obviously intended to create a holding company 
system in the executive branch of the Governemnt in lieu of present controls. 
Obviously, in the mind of Mr. Hoover the centralization of control is an end to 
be ardently sought, even though this centralization is poorly conceived and would 
only spawn additional tax levies, additional confusions, and additional delays 
in the development of the Nations water resources. It is difficult to see how two 
new bureaucracies with broad general powers to delay action by other agencies 
could promote either efficiency or economy in Government. The explanation for 
these recommendations seems to have been implicit in Representative Holifield’s 
dissenting remarks that the Commission pumps for centralization when that 
seems to promise service to the power companies, but plugs for decentralization 
to the extent of actually dismembering Federal projects wherever that seems 
to promise benefits to the private power companies (vol. ITI, p. 37). 

Recommendations 4 through 8 relate more directly to activities other than 
electric power and we have no comment at this time to make to the committee. 


REPORT IS POWER COMPANY PROPAGANDA 


Prior to setting forth its recommendations on Federal power policy, the 
Commission presents the reader with a number of pages of carefully contrived 
attacks upon the Federal power program. The high point of power company pipe 
dreams comes in chapter XVII of the Commission report, a chapter entitled 
“The Financial Results of Federal Power Operations.’ It is tragic that the 
Public Printer was not at liberty to err in setting the type on this heading so that 
he could have printed “The financial results of Federal power operations as the 
power lobby would like for the Congress and the people to see them,” because 
that is what the chapter is really about. 

It is at the beginning of this chapter where the Commission brings in the task 
force report to dignify what might otherwise be mistaken as the work of a 
freshman propagandist for Purcell Smith’s power lobby. The Commission quotes 
the = force criteria in determining the financial results of the Federal power 
progrpm. 

Sutmmed up. what the task force wishes to require of Federal power agencies 
is not only that they pay 8 percent interest ; that the entire power investment be 
returned to the Government in 50 years on hydro plants and 35 years on steam 
plants; and that capital costs include development expenses, but the power 
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company-minded task force also expresses the power lobby assumption that all 
Federal projects should also pay local taxes equal to those of private electric 
utility ; pay an amount equal to Federal income taxes; and make provision for 
depreciation of plant. 


MORE PROPAGANDA 


The question of local and Federal taxes is a matter for more lengthy discus- 
sion than we can take time for here today. The intent of the task force is 
obvious: To place every burden possible on Federal power facilities in order to 
force rates up. The real interest of the task force is not to increase Federal 
tax revenues as this has been achieved indirectly by the tremendous economic 
development which has taken place as a result of water-resource development. 
The absurdity of the figures chargeable to Federal projects as income taxes is 
evidenced by the feotnote on each table indicating that these taxes were com- 
puted not on the basis of revenues but on the basis of kilowatts of capacity 
compared to taxes paid by private companies on a capacity basis. This is indeed 
a new gimmick in power-company propaganda. For the first time in the history 
of the world, corporation taxes on net income are to be computed on the basis 
of kilowatts instead of net profit. One can sympathize with the propagandists 
on the task force, of course, because how can one justify loading Federal projects 
with Federal income taxes when those Federal projects—according to the propa- 
gandists themselves—make no net income and therefore even if they were sub- 
ject to income taxes would pay no taxes. So these hopeful souls contrive a for- 
mula along the lines of the nursery rhyme “if all the world were apple pie and 
all the seas were ink, and all the trees were bread and cheese, what then would 
we drink?” Obviously the task force, loyal to the Insulls to the end, contrived 
to find some water in kilowatts and set about watering the tax stock of the 
Federal projects as the Insulls and their like once watered the stock of the pri- 
vate companies. 

What the task force was striking at, of course, is not humorous at all. What 
they were attempting to achieve by assumption was a bad record for Federal 
power projects, to implement utility propaganda along the lines of “but they 
pay no taxes.” This at least is the more obvious motive but the real motive is 
to conceal the fact that the utilities are currently engaged in a drive to convince 
the American people that no group of farmers throuzh cooperatives, and no 
group of citizens through local, State, or Federal Governments have a right to 
operate an electric utility service as a nonprofit enterprise, that they should 
be compelled to earn a profit on those operations in order that the free income 
flowing from private utilities into the hands of their absentee owners shall be 
beyond question. This is a fundamental question of Gemocratic rights. The 
question is: Can citizens serve themselves electricity through nonprofit enter- 
prises? The utility lobby answers: Never. They demand that every citizen in 
America shall be compelled to pay a profit on the distribution of electricity, 
either directly through a profit company, or indirectly throuzh forced payments 
to the Federal Government, 


“CREEPING SOCIALISM” VERSUS CORPORATION CAPITALISM 


Propagandists for the utilities have created themselves a nightmare ogre 
called creeping socialism which, they say, threatens to overwhelm our liberties 
if private monopoly is not turned loose unrestrained to strangle this monster 
(with higher power rates). Their constant cry is that rural electrification and 
local publie and Federal power advocates are slashing at the juggler of free 
enterprise. But when left to their own devices. as in the work of the Hoover 
task force, they slash with uninhibited vigor at the right of citizens to serve 
themselves without paying tribute to absentee corporation stockholders. The 
cry of the task force on Federal taxes is the cry of the advocates of the cor- 
porate state which is organized for the purpose of destroying individual human 
liberties, including. the right of self-help and self-service without profit. There 
is another name for the corporate state, Mr. Chairman, as we all know from our 
experience with the late Benito Mussolini. 


CONSUMERS PAY TWICE 


The most absurd of the task force assumptions is that Federal projects should 
amortize loans and pay depreciation as well It is common knowledge that 
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private power companies accumulate depreciation reserves. This is generally 
accepted as sound business practice, but a reasonably well informed person knows 
that private utilities do not accumulate depreciation reserves and amortize loans 
as well. 

Such a practice would compel rate payers to pay for the cost of electric plant 
twice simultaneously. No informed person would advocate this practice for 
private utilities, and only biased men would urge such a practice upon the Gov- 
ernment. Yet the task force has happily included both in its assumptions and 
the Hoover Commission has equally as happily accepted the assumption as a basis 
for its recommendations. 

And to think, Mr. Chairman, for this kind of propaganda the people have had 
$430,000 of their funds expended by the Commission. 

Having laid the groundwork for a later recommendation, the Commission 
reaches recommendation No. 9. 

That the Congress empower and direct the Federal Power Commission to fix 
the rates on Government power sales at such levels as will— 

(a) Eliminate the inequities now imposed upon the great majority of the 
people ; 

(6) Amortize and pay interest on the Federal investment in power, plus 
an amount which will equal Federal tax exemption based upon the Federal 
taxes paid by the private utilities ; and 

(c) Provide payments in lieu of full taxes to the State and local Govern- 
ment equivalent to those the private utilities would pay. 

In recommendation No. 9 we learn why the Commission many pages earlier 
wanted the FPC to fix all Federal power rates. The point in the recommenda- 
tion is not to secure a false uniformity or even enforce reasonably uniform 
standards of computations. The point is to enable the Federal Power Commis- 
sion, under proper instructions, from an as yet nonexistent Congress controlled 
by the power companies, to load Federal projects with the whole series of 
imaginary costs. 

SANCTIFICATION THROUGH PROFIT 


Recommendation No. 9 is the high point in the attempt of the Commission to 
spread the philosophy of divide and rule among our people. Note the reference to 
“eliminate the inequities now imposed upon the great majority of the people.” 
These inequities presumably arise primarily from the failure of nonprofit electric 
enterprises to pay taxes on profits. Presumably these inequities can be removed 
by increasing power rates in Federal power areas. Presumably, also, although 
the Commission is hardly so frank, these inequities could be removed by selling 
all Federal power to the private companies so that each little kilowatt could be 
sanctified by profit and taxes on profits. 

Our rural electric people, and I myself, have never advocated public ownership 
of the electric power industry, although we have believed in a healthy element 
of public and cooperative competition. Presumably it has never occurred to the 
power lobbyists or their task force spokesmen that given enough corruption in 
high places, the people might to choose to rectify these inequities by eliminating 
profit from the entire electric industry. Given a choice between the present situ- 
ation in the United States and the one which the Commission recommends, | 
think it quite possible that the American people would prefer total public and 
cooperative ownership. Fortunately for the people, the Congress will beyond any 
doubt reject these absurd recommendations and make it unnecessary for us to 
face such an unpleasant alternative. 

Recommendation No. 10 reads: 

“That the Government or its agencies cease the building of steam plants and 
provide for the equation of their powerloads by interconnection with the grids of 
neighboring power systems.” 

This recommendation is the “laying on of the hands,” the final sanctification 
of the Dixon-Yates deal. Evidently the Commission believes that there is 
something inherently evil about steam kilowatts in a Federal power system. 
It indicates a fundamental opposition to the people’s concept of a Federal yard- 
stick and seeks to pave the way for further invasion of TVA by private utilities 
whose principal motive is hardly an urge to pay taxes to local and Federal 
governments. 

Recommendation No. 11 is a double-barreled attack : 

“(a) That the private utilities be permitted to purchase a fair share of 
Federal power. 
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“(b) That no further building of transmission lines be undertaken where 
such transmission service can be provided by non-Federal agencies.” 


COMMISSION URGES ARBROLITION OF PREFERENCE 


No. 11 (a) is a none-too-subtle demand that the preference clause, the anti- 
monopoly clause, in Federal power acts be repealed. According to our latest 
figures, the rural electric systems purchase less than 6 percent (5.9) of all 
Federal power; municipalities and power districts purchase about 26 percent. 
Power companies purchase about 21 percent and the balance goes to industry. 
It would be interesting to know what the Commission assumed would be a fair 
share of Federal power. But one need not wander off on speculations of this 
nature because No. 11 (b) answers the question. If No. 11 (b) were enacted 
into law as recommended by the Commission the power companies would get 
100 percent of the power from future Federal projects. Obviously this is what 
is meant by a fair share. 

Power companies build lines into Federal projects during the construction 
stage. As a rule they build in big lines—ready to be converted into haulers 
of power from the project. If such companies were assured that no Federal 
transmission lines were to be built they would invariably stand ready to haul 
the power away. Preference rights would be utterly destroyed. We are familiar 
with this view from our battles with power companies all over America. Prefer- 
ence cannot be affected, it cannot be carried into action, it cannot be made 
reality without either Federal transmission lines or the threat that such lines 
will be built if wheeling charges by private companies are not kept reasonable. 

Recommendations Nos. 12 and 13 read: 

“That the Columbia River Basin system, the Hoover-Parker-Davis Dams 
Administration, the Central Valley project of California, the Missouri River 
Basin project, the Southwestern Power Administration, and the Southeastern 
Power Administration all be incorporated under and made subject to the Gov- 
ernment Corporation Control Act.” 

No. 138: 

“That they and the Tennessee Valley Authority be required to secure their 
capital for their future improvements, when authorized by the Congress, by 
issuing their own securities to the public without subordinating the present 
Federal investment, thus relieving the taxpayers of this burden. (In such 
instance, our recommendation No. 1 (h) should be amended so as not to apply 
to the interest and amortization on such publie issues and to allow them to pay 
these items from their own funds.)” 

Recommendations 12 and 13 are obviously designed to complete destruction 
of the Federal power program. The purpose of incorporating the Federal power 
marketing agencies and forcing them into the private money market for funds 
is obviously for the purpose of increasing their costs. But this is not enough. 
They are to act like corporations in their financial transactions, but they are to be 
subject to the control of the Congress as though they were not corporations. 
These recommendations are almost superfluous because if the earlier recom- 
mendations (and those which follow) were put into effect, it would be immate- 
rial whether 12 and 13 were put into effect at all. There would be no Federal 
power program. 

Recommendation No. 14 seems to stand as a bid for State support of the recom- 
mendations. Federal corporations, based on Federal funds plus private funds, 
are to be controlled at least in part by representatives of State governments. It 
is difficult to believe that the interests of the Federal Government or the people 
would be served by placing financially irresponsible representatives on the boards 
of Federal corporations. 

Recommendation No. 15 reads: 

“In respect to the power component of new multiple-purpose projects, we make 
the following recommendation: 

“(a) That private enterprise be offered the opportunity to provide the 
capital for the electrical component of multiple-purpose dams and dispose of 
the power through their own systems (they being subject to regulation of 
rates by Federal and State authorities), but the management of the dams 
should remain in the Federal Government. 

“(b) That if such capital be not available, the power should be offered 
for sale to the private utilities, the States, or the municipalities and coopera- 
tives prior to construction, on terms that will protect the Federal interest.” 
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HOOVER BLESSES EISENHOWER “PARTNERSHIP” 


This is the Hoover blessing for the Eisenhower-Wall Street partnership. Hav- 
ing laid the groundwork for the destruction of the Federal power program and 
the rural electrification program and for the wholesale looting of the electric 
consumer wherever he may be, the Commission then endorses the giveaway of 
the remaining hydro resources of the Nation. This is quite a drama, Mr. Chair- 
man, moving from a pious affirmation of a wise waterpower policy, through the 
erection of a superstructure of bureaucracy, through the propaganda dreams of 
the task force, on through the destruction of preference rights and the Federal 
power program as it exists today, right on to the bitter end where what remains 
is passed over to the great monopolistic corporations with the blessing of this 
fourth branch of Government. 


BLESSED ARE THE DISSENTERS 


We are grateful for the limited dissents of Commissioners Brownell, Flem- 
ming, and Farley and for the magnificent dissent of Representative Holifield, of 
California, a dissent which is surely the voice of integrity and reason in the midst 
of bias and prejudice. 


WHY NO DISSENTS ON PRIVATE SUBSIDIES 


But we are surprised that in the dissents no attention is given to the subsidies 
being handed out from day to day for years now to the private electric utilities. 
Under the tax amortization program, private power companies have already— 
since June 1951—been given over $840 million in interest-free loans and stand to 
net over $2.9 billion in total subsidy over a period of 3344 years. And under the 
new program enunciated by Mr. Flemming, of ODM, in April of this year, the 
total interest-free loans to private companies will rise to $1,889 million and the 
total subsidy to $6.1 billion over a period of 33% years. 

It is particularly surprising that Mr. Flemming, who presides over this great 
program of subsidy, should have failed to take cognizance of his official duties 
and achievements along this line. 

We call your attention to a line on page 120 of volume 1 of this report: 
“Financially there is no present or prospective need for Federal financing of 
power activities.” This is a shocking statement, if true, because it means that 
Mr. Flemming is in the process of giving away $6.1 billion of the people’s money 
needlessly under the tax -amortization program. Since the Commission places a 
value of $2.3 billion on all existing Federal power facilities, it is apparent that 
Mr. Flemming is giving away enough money to duplicate the entire Federal 
powerplant almost 3 times. Since he did not dissent from the section of the 
report quoted above, he must be unaware of the magnitude of his activities being 
carried out in conflict therewith. 


CONCLUSION 


Mr. Chairman, the Hoover report on water resources and power is a key propa- 
ganda document in the drive of the electric utility industry toward complete 
monopoly over the key form of energy in our whole economy. We regret that 
the good name of the Federal Government should have been loaned for such 
purposes. We appreciate this opportunity to discuss the matter before you. 

In order that the committee know that this report was not prepared in the 
absence of a plea on behalf of the rural-electric systems, I am attaching a copy 
of our statement to the Task Force on Water Resources and Power and requesting 
that this statement be made a part of the record. 


Mr. Cuuporr. The hearing stands adjourned. 
(Whereupon, at 5:40 p. m., the subcommittee adjourned, subject to 
the call of the Chair.) 
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CERTAIN ACTIVITIES REGARDING POWER 
DEPARTMENT OF THE INTERIOR 


(Changes in Power Line Regulations) 


MONDAY, SEPTEMBER 12, 1955 


House or REPRESENTATIVES, 
SUBCOMMITTEE ON Pusiic Works AND Resources 
OF THE COMMITTEE ON GOVERNMENT OPERATIONS, 
San Francisco, Calif. 

The subcommittee met, pursuant to call, at 10 a. m., in room 261, 
Federal courthouse and post office, San Francisco, Calif., Repre- 
sentative Earl Chudoff (chairman of the subcommittee) presiding. 

Present: Representatives Chudotf, Moss, Knox, Hoffman, Jonas, 
and Younger. 

Also present: Arthur Perlman, staff director: James A. Lanigan, 
subcommittee counsel; and H. Vance Austin, associate counsel. 

Mr. Cuuporr. The subcommittee will be in order. At this time I 
would like to announce the presence of the distinguished gentleman 
from California, Mr. Younger, from the ninth district, who is a mem- 
ber of the full committee of the Committee on Government Opera- 
tions, who is sitting in with us. 

In our trip around the country we have had other Members of 
Congress and we are very happy to have you present, Mr. Younger, 
and if you want to say something, why feel free to go ahead. 

Mr. Youncer. Thank you. 

Mr. Cuvuporr. The Subcommittee on Public Works and Resources 
of the House Committee on Government Operations is charged with 
the duty of studying the operations of the Department of the Interior 
and related agencies at all levels with a view to determining its 
economy and eflicienc y and of studying intergovernmental relation- 
ships between the United States and the States and municipalities. 

Pursuant to this authority, the subcommittee has been looking into 
certain changes which were made on August 11, 1954, in the regula- 
tions of the Department of the Interior governing the issuance of 
powerline rights-of-way across Federal public lands. It has been 
charged that some of these changes had or will have serious adverse 
effects on the United States and on municipalities, REA cooperatives, 
and other public bodies which have a statutory preference right to ob- 
tain Federal power. The most serious change was the complete elimi- 
nation of the requirement that the right-of-way holder allow the 
Federal Government to wheel Federal power over the lines to agencies 
and customers, to the extent of any excess unused capacity in the line 
not needed by the right-of-way holder, subject, of course, to recapture 


381 











382 CERTAIN ACTIVITIES REGARDING POWER 


by the holder when needed by it. This provision was designed to 
allow the Federal Government to market its power at fair prices and 
to enable cooperatives and municipalities to get the power they are 
entitled to, all without expensive and unnecessary duplication of 
powerlines. 

Testimony before the subcommittee has demonstrated that of the 
13 changes made in the regulations on August 11, 1954, 10, including 
the complete elimination of the wheeling requirement, were copied 
verbatim from an anonymous document given to Under Secretary 
of the Interior, Clarence H. Davis, by Mr. Herman Kruse, registered 
lobbyist of the Pacific Gas & Electric Co. Another P. G. & E. sug- 
gestion was adopted with the addition of one word, one was adopted 
after being modified to weaken further the Government position, and 
one was rejected. 

Today the subcommittee will inquire further into the part played 
by Mr. Kruse and the P. G. & E. in securing the changes in question. 

Will Mr. Lanigan, the committee counsel, proceed please ? 

Mr. Laniean. Mr. Kruse, would you give your full name and ad- 
dress to the reporter please ? 


STATEMENT OF HERMAN C. KRUSE, EXECUTIVE REPRESENTATIVE, 
PACIFIC GAS & ELECTRIC C0O.; ACCOMPANIED BY ROBERT H. 
GERDES, EXECUTIVE VICE PRESIDENT, PACIFIC GAS & ELEC- 
TRIC CO.; AND MORRIS M. DOYLE, ATTORNEY FOR THE PACIFIC 
GAS & ELECTRIC CO. 


Mr. Kruse. My name is Herman C. Kruse. I live in San Mateo, 
Calif. 

Mr. Laniean. Could you give your home address? 

Mr. Kruse. 304 Brentwood Road, San Mateo, Calif. 

Mr. Lanie@an. Would you tell us what your position is with the 
Pacific Gas & Electric Co. 

Mr. Jonas. Mr. Chairman, Mr. Kruse, I understand has a prepared 
statement, and it has been customary in these hearings so far to permit 
the witnesses to read their prepared statements before being interro- 
gated. 

Mr. Cuuporr. Mr. Jonas, we are not interrogating Mr. Kruse. 

Mr. Jonas. It sounds like it. 

Mr. Cuuporr. What we are trying to do is get Mr. Kruse’s name 
and address and his capacity. 

Mr. Jonas. All he has to do is read the statement. The questions 
are answered there. 

Mr. Cuuporr. I read the statement and I don’t see anything about 
San Mateo. : 

Mr. Jonas. Read the first line. 

Mr. Cuuporr. I mean his address in San Mateo. 

Mr. Jonas. The next question is what is his position with the com- 
pany, and that is stated. 

Mr. Cuuporr. I don’t think it hurts the record by having these 
questions of identity in it. I don’t think it does Mr. Kruse any harm. 

Mr. Jonas. I just wanted to know if he was to be permitted to read 
his statement. 
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Mr. Cuuporr. If it hurts his employer by telling where he lives, 
I would not allow it to be asked. We will go ahead and let bun read 
his statement. 

Mr. Lanican. I just want to get his name and position in the record 
at the beginning. 

Mr. Horrman. May I ask you one question ? 

Mr. Cuuporr. Surely. 

Mr. Horrman. Hasn’t this witness anneared before and heen idan- 
tified ? 

Mr. Cuuporr. No; he has never appeared. 

Mr. Horrman. Kruse never appeared ? 

Mr. Jonas. But it is in his statement. 

Mr. Cuuporr. I fear if we are going to get inte hassles about pre- 
liminary identifications, we are probably never going to get finished. 
Will you continue with your identification questions, Mr. Lanigan, 
and then, Mr. Kruse, you can read your prepared statement. 

Mr. Lantean. I think the question I asked him was what is his 
present position and title with the Pacific Gas & Eleetric Co. 

Mr. Kruse. I am executive representative of Pacific Gas & Electric 
Co., as the heading in my prepared statement indicates. 

Mr. Lantean. Do you have a prepared statement to give to the 
committee 4 

Mr. Kruse. Yes; I do. 

Mr. LANtGAn. Would you care to read it? 

Mr. Kruse. I would like to read it, sir. 

Mr. Chairman and members of the committee, my name is Herman 

. Kruse. I reside at San Mateo, Calif., and am employed by the 
Pacific Gas & Electric Co. at 245 Mi irket Street, San Francisco. I 
have been summoned to appear before this subcommittee to testify 
concerning changes made in the regulations of the Department of 
the Interior relating to rights-of-way for transmission lines over 
public lands. My participation in this matter was quite limited, and 
re can tell you in a very few words the things I know about it. 

First, it may be helpful if I give you a little of my background. 

I was graduated with a bachelor of science degree from the School 
of Business and Public Administration of the University of Missouri 
in 1928. From graduation until 1934, I was employed as a traveling 
auditor by : a utility system with headquarters in St. Louis, Mo. From 
October 1935, until the early part of 1941, I held the we of 
general auditor of a group of smaller utilities in western Nebraska 
with headquarters at MeCook, Nebr. In 1941 the system was sold 
to the Consumers Public Power District and later leased to the Platte 
Valley Public Power & Irrigation District. I was retained as divi- 
sion manager of these properties. In June 1944 I came to the west 
coast and from that time to the present have been employed by the 
Pacific Gas & Electric Co. 

_My work is under the direction of Mr. Robert H. Gerdes, executive 
vice president of the company. I perform such duties and functions 
as are assigned to me by him. I also represent the company in Wash- 
ington, D. C., with respect to legislation and other matters affecting 
the company and its customers. In the course of this work I come 
in contact with Members of the House of Representatives and the 
Senate and their staffs, and with the various departments and agencies 
of Government. 
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From statements I have read in the press, I would gain the impres- 
sion that my activities regarding the changes in the regulations under 
investigation by this committee have been greatly overdrawn. 
Actually my part in this matter was minor and brief. 

My first contact with these regulations, as nearly as I can recall, 
was in 1949. Some Members of Congress from California inquired 
of me concerning the inability of certain of their constituents to 
obtain electric service. On inquiring about this, I learned that 
the company was trying to arrange for service in these cases, but that 
the Department of the Interior had refused to give the necessary 
rights-of-way across public lands unless the company agreed that the 
Department should have the right to cancel any rights-of-way that 
might be granted. I was told that the company was appealing the 
decisions made on the basis of this policy. I passed this information 
along to the California Representatives who had made inquiry of me. 

It was not until sometime in 1953 that I first had any connection 
with suggested revisions of the regulations. One of our attorneys 
asked me to inquire at the Department of the Interior regarding the 
status of the company’s appeals from the decisions refusing to grant 
rights-of-way that had been requested. I called upon Mr. Clarence 
Davis, then Solicitor for the Department, and asked him what the 
situation was with respect to these appeals. I was not at all familiar 
with the details of the appeals but had been told that a number of 
them had been pending in the Department for a long time, and I 
was asked to make a check to see what progress was being made. 
In the course of this inquiry of Mr. Davis, he said that the ‘Depart- 
ment was considering a revision of some of the regulations involved 
in the appeals. Either then or at a later interview on the same 
subject he referred to the fact that a group of western utility com- 
panies, including Pacific Gas & Electric Co., had sought a modifica 
tion of certain regulations some years earlier, and he requested that 
I obtain their present views with respect thereto. I told him that I 
would see what I could do in this regard. 

Since I was not familiar with either the regulations or the earlier 

attempts by the group of western companies to obtain their modifica- 
tion, I simply passed Mr. Davis’ inquiry on to one of the attorneys 
for our company. Before I again returned to Washington, he fur- 
nished me with a memorandum of suggested changes in the regula- 
tions and advised me that the memorandum had been prepared by the 
attorneys representing the group of western ultility companies con- 
cerned with the regulations. I called on Mr. Davis at his office in 
the Deparment of the Interior and delivered this memorandum to him, 
stating that I understood it to comprise the joint suggestions of the 
various western companies and that I had obtained it in response 
to his request. 

Some time later, probably in the early part of 1954, I inquired of 
Mr. Geissinger, an attorney in the Department, concerning the pend- 
ing appeals. Mr. Davis had introduced me to Mr. Geissinger during 
one of my earlier visits to the Department and had told me that Mr. 
Geissinger was handling our appeals and that I could talk with him 
about them. On this occasion, Mr. Geissinger began to question me 
about some of the suggestions contained in the memorandum that ] 
had given to Mr. Davis. I was not familiar enough with the regula- 
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tions and the various points involved to discuss it with him intelli- 
gently and I therefore suggested that he talk with someone in our 
legal department who was familiar with the subject. My recollection 
is that when I returned to San Francisco, I arranged for our attorneys 
to get in touch with Mr. Geissinger by telephone. I do not recall 
that I had anything more to do with this matter than that which I 
have just related, and the next I heard of it was some time later when 
the revised rgeulations adopting some of the suggestions and rejecting 
others were published in the Federal Register. 

It is simply ridiculous to suggest that I influenced Mr. Davis or 
any of his assistants in changing these regulations. Certainly it was 
my right, as well as my duty to my employer, to inquire as to the 
status of our appeals and to discuss these matters with the proper 
officials of the Department of the Interior. 

I have read a statement made to the press by the chairman of this 
subcommittee on or about June 8, 1955, in which it is strongly sug- 
gested, if not directly charged, that there was something improper 
about what I did in this matter. That statement was made before I 
was given any opportunity to appear or be heard. I regard it as 
utterly unwarranted and extremely unfair to me, to my family, and 
to the company I represent. I am glad to appear now and set the 
record straight. 

Mr. Cuuporr. Will you proceed with the questioning, Mr. Lagigan ? 

Mr. Horrman. May we have there, Mr. Chairman, the statement to 
which he refers, that one of June 8, inserted right at that point in the 
record so we know what it is about ? 

Mr. Cuvuporr. I think it is already in the record. I think I made 
that statement at the close of the hearing. 

Mr. Horrman. Yes; but may we have it printed here? 

Mr. Cuuporr. It is printed. 

Mr. Horrman. I just want to relocate it. 

Mr. Cuvuporr. I don’t think it is necessary. The statement I made 
was at the close of the hearing, just like I have made at the close of 
every hearing that we have h: id so far, but it is included in the tran- 
script of the hear ing, and there is no reason why it should be relocated. 

We can put in parentheses “Statement of the chairman appears at 
page so-and-so” in the record. I mean, why print it over again. 

Mr. Horrman. I don’t want to duplicate it. 

Mr. Cuuporr. But it is in the record. 

Mr. Horrman. It it understood then, and the record will show, that 
at the close of his statement just made there will be a reference back 
to the printed record incorporating that. 

Mr. Cuvuporr. I will instruct the staff to insert that in the hearings. 

(The statement above referred to appears on p. 225.) 

Mr. Jonas. Before he starts questioning, may I make a little short 
statement with reference to the statement referred to by Mr. Kruse 
there in the last paragraph as having been made by the chairman? 

Mr. Cuuporr. Yes, Mr. Jonas. 

Mr. Jonas. That statement, of course, did not represent the views 
of the committee. 

Mr. Cuuporr. It is agreed as to that. 

Mr. Jonas. It represented the views of the chairman only, and I 
would like to disclaim any association whatsoever with that state- 
ment. 
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Mr. Horrman. Me too. 

Mr. Cuvvorr. So I can protect the minority and also the majority, 
I take sole responsibility for the statement. I made it, it is what I 
thought and I still think. Will you proceed, Mr. Lanigan / 

Mr. Knox. My feelings also are expressed by Mr. Jonas and Mr. 
Hoffman. 

Mr. Lanican. You said you represent this company and its custo- 
mers in Washington, D. C. You are one of the registered lobbyists 
for the company; is that correct ? 

Mr. Kruse. That’s correct. 

Mr. Lanican. In addition to your work representing the company 
with respect to legislation, could you tell us what other matters you 
handle in W ashington / ? 

Mr. Kruse. Well, it varies, Mr. Lanigan. It depends entirely on 
what the company has of interest to it in Washington. It might in- 
volve legislation, it might involve any of the departments of Govern- 
ment. When I am there I am called on by various departments of 
P. G. & E. to perform whatever duties that might be helpful. 

Mr. Lanican. Could you tell us when you first met Mr. Clarence 
A. Davis, who was Solicitor for the Department of the Interior? 

Mr. Krusr. When I first met him ? 

Mr. Laniaan. Yes. 

Mr. Kruse. It was about the middle part of 1936, shortly after I 
went to Nebraska in 1935. 

Mr. Lanigan. Could you tell us the circumstances of your meeting 
him? 

Mr. Kruse. Well, I don’t exactly recall the first time that I met 
him. I was with the private utility in Nebraska and he was general 
counsel for another group of utilities, and quite a well-known attorney 
in the State, not only the utilities, but otherw ise, in general practice. 
I don’t recall the first time that I met him, but I met him on a number 
of occasions. 

Mr. Lanican. Did you know him personally as well as through 
business contacts ? 

Mr. Kruse. Not socially, if that is ae you mean. I knew him 
primarily through business contacts. I don’t recall of any 

Mr. Lanican. Would you say you were contacted from time to 
time occasionally in the course of your work for the utility company 
in Nebraska there ? 

Mr. Kruse. That’s right, Mr. Lanigan. 

Mr. Lantcan. Following the time ‘that Mr. Davis came to Wash- 
ington in 1953, could you tell us when you first saw him in Washington ? 

Mr. Kruse. I can’ t tell you the date. It was, I would say, sometime 
in the spring of 1953. I don’t know the exact date when I first met him. 

Mr. Lantean. What was the occasion for your meeting him at that 
time ? 

Mr. Kruse. Well, it was the first time that I had an opportunity to 
see him since he went to Washington, and I think, as a matter of fact, 
we had breakfast together at my ‘hotel. 

Mr. Lantaan. That is, you arranged to see him? 

Mr. Kruse. I called him, I believe. I believe I did because he 
wouldn’t have otherwise known I was in town. 
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Mr. Laniean. And later you met with him in his office and met 
some of the other people in Intertor Department; is that correct? 

Mr. Kruse. Well, in the normal course of events, yes. I met some. 
It would depend on what I was in there for. 

Mr. Laniean. Mr. Geissinger testified that one time before you 
had any discussions with him ‘about various cases in Interior Depart- 
ment, you were introduced to him by Mr. Davis. Do you recall when 
that occurred ¢ 

Mr. Kruse. I don’t recall the time, no. 

Mr. Laniean. Could you give us the month ? 

Mr. Kruse. No. 

Mr. Lanigan. Would you say it is the first half or the second half 
of 1953? 

Mr. Kruse. Oh, it was the second half, I would be pretty sure of 
that, yes. 

Mr. Lanigan. Who else was present at that time? 

Mr. Kruse. Mr. Davis, Mr. Geissinger, and myself, the three of us. 

Mr. Lanican. Just the three of you / 

Mr. Kruse. That’s right. 

Mr. Laniean. And what did Mr. Davis say when he introduced you 
to Mr. Geissinger ? 

Mr. Kruse. “Mr. Kruse, meet Mr. Geissinger,” and “Mr. Geissinger 
is on my staff here who is going to handle some of the matters that 
you will be”—talking about the appeals, he said, “He is handling 
these appeals.” He didn’t say anything else. 


Mr. Lanican. That is all he said, just introduced you and told 
you he was h: —— the appeals / 


Mr. Kruse. I don't recall anything else he said. 

Mr. Laniean. Then at that time Mr. Davis didn’t tell you to go 
see Mr. Geissinger any time that you wanted to, concerning the ap- 
peals of the Pacific Gas & Electric Co. ? 

Mr. Kruse. He certainly gave me that impression that that is 
what he intended to do. As I would recall, he said something to 
the effect that “Mr. Geissinger is handling these appeals. If you 
have any further business about it, take it up with him,” something 
to that effect. I certainly felt that I was authorized by Mr. Davis 
to talk to Mr. Geissinger. 

Mr. Lanican. Well, you can’t give us the exact words ? 

Mr. Kruse. Of course not. 

Mr. Lanican. There was nothing in writing at that time? 

Mr. Kruse. No. 

Mr. Lanican. Now just to get the record straight, are you the only 
lobbyist for Pacific Gas & Electric Co. in Washington ? 

Mr. Kruse. No. 

Mr. Lanigan. Who are the other ones? 

Mr. Kruse. Well, Mr. Albert E. Carter. 

Mr. Cuuporr. Is he the former Member of Congress? 

Mr. Kruse. That’s right, Mr. Chairman. 

Mr. Lanican. Are there any others? 

Mr. Kruse. Not to my knowledge, no. 

Mr. Laniéan. You stated that you were instructed or asked by one 
of the attorneys for the Pac ific Gas & Electric Co. to inquire regard- 
ing the status of the company’s appeals from the decisions refusing to 
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grant rights-of-way that had been requested by the P. G. & E. Could 
you tell us the name of the attorney who made that request ? 
" Mr. Kruse. Paul Sloane, S-l-o0-a-n-e. 

Mr. Lanican. Is he one of the House counsel for Pacific Gas & 
Electric Co., one of the men employed on its staff of attorneys? 

Mr. Kruse. He is a member of the legal department, or was. He 
has since retired, but he was a member of the legal department of 
P. G. & E., yes. 

Mr. Lanican. How was that request made? Was it oral or in 
writing ? 

Mr. Kruse. Oral, yes. 

Mr. Lanican. There was no request in writing ? 

Mr. Kruse. No. 

Mr. Lanican. For you to see Mr. Davis? 

Mr. Kruse. You are talking about the appeals? 

Mr. Lanitcan. Yes; when he asked you to go see about the appeals 

Mr. Kruse. I don’t recall at the moment, but I think they were 
handed to me and they said, “Will you see about these ?” 

Mr. Lanican. Well, in preparing to come here to testify, did you 
go over your correspondence and your records regarding this matter ? 

Mr. Kruse. I went through, yes, to see if I could do anything to re- 
fresh myself that might be helpful. 

Mr. Lantcan. There wasn’t any letter from Mr. Sloane? 

Mr. Kruse. No. 

Mr. Laniean. Where did he make this oral request to you? 

Mr. Kruse. Well, if it was oral it was probably here, but I don’t 
recall, Mr. Lanigan. That is the only answer I can give you. I don’t 
recall whether I had it when I went back or whether it was sent to 
me after I got back here. 

Mr. Lantcan. Did you make any note concerning the request at 
that time? 

Mr. Kruse. No. 

Mr. Lantean. You just carried it in your head and went back to 
ask about it? Is that right? 

Mr. Krusp. Yes. 

Mr. Laniean. And then you went up to see Mr. Davis and you 
asked him about the appeals that you had been requested by Mr. Sloane 
to do? 

Mr. Kruse. That’s right. 

Mr.,Lantcan. And when was that? 

Mr. Kruse. I think, as I say in my statement, it was in the early 
part of 1953. I guess it was around the spring of 1953, some time in 
the spring of 1953. 

Mr. Lantean. And where did you meet Mr. Davis at that time? 

Mr. Kruse. In his office in the Department of the Interior. 

Mr. Laniean. And was there anyone else present other than you 
and Mr. Davis? 

Mr. Kruse. Not that I recall. I think not. 

Mr. Lanican. Did you arrange the meeting yourself, that is, did 
you ask Mr. Davis for an appointment and went up to see him? 

Mr. Kruse. I went up to see him and asked if he was in and asked 
to see him probably, or I might have ’phoned in advance and asked 
for an appointment, I’m not sure. 
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Mr. Laniean. You testified in the course of discussing these appeals, 
Mr. Davis asked you to find out what the views of the various western 
utility companies were no changing the Department of Interior regu- 
lation. Do you recall exactly what he said at that time? 

Mr. Kruse. They weren’t coincident, you understand. The first 
time we talked only about the appeals as outlined in my statement. 
The first time we talked only about the appeals. 

Mr. Lanican. And then you went up again another time to discuss 
the regulations ? 

Mr. Kruse. I didn’t go up to discuss the regulations. He brought 
up that they were talking about changing the regulations. 

Mr. Laniaan. When you say that they weren’t coincident, you 
mean that he didn’t ask you about the regulations at the time that 
you went up to talk about appeals, or do you mean you talked about 
the appeals and later at the same meeting you talked about the regu- 
lation. 

Mr. Kruse. I see what you mean. 

Mr. Horrman. Wait a minute, later in the same meeting did you 
say? 

Mr. LANIGAN. Yes. 

Mr. Horrman. At the same time, on the same occasion ? 

Mr. LANIGAN. Yes. 

Mr. Kruse. I don’t recall they were the same time. I think the 
first time we talked only about appeals. The second time I went and 
talked again about appeals and then he brought up the regulations. 

Mr. Laniean. Do you recall when the second time was that you 
talked about the appeals and then you also talked about the regula- 
tion ¢ 

Mr. Kruse. Well, I tried to refresh my memory on that, Mr. Lani- 
van, so that I could give you an honest answer about it, but it was a 
few months, but I can’t tell just when it was. 

Mr. Laniean. It was a few months after the first time which was 
in the spring of 1953. 

Mr. Kruse. That’s right. 

Mr. Lanicgan. At the second meeting when Mr. Davis brought up 
the subject of the regulations, was there anyone else present other 
than youand Mr. Davis? 

Mr. Kruse. The second time, no, not that I recall. 

Mr. Lanican. Do you recall what Mr. Davis said to you at that 
time ? 

Mr. Kruse. When I again started talking about the appeals, he 
mentioned that the Department, he said, “We.” as I recall, “have 
heen giving some thought to changing the regulations which are in- 
volved in these appeals that you have been talking about.” 

Mr. Laniegan. And then what else did he say ? 

Mr. Kruse. And then he asked me if I would get the views of the 
utilities involved in the West who also had difficulty with these regula 
tions. Then he mentioned some of the other utilities that had met 
with the previous Secretary or the previous solicitor on a previous 
occasion several years before that. 

Mr. Lanigan. Did he ask you to go back to someone in Pacific 
Gas & Electric Co. and ask them to get the views of the other utilities. 
or did he ask you to get the views of the western utilities and bring 
them to him ? 
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Mr. Kruse. I can’t remember his words, but they were to the effect : 
“See if you can get me the thinking of the other utilities that are 
affected by a * Now I don’t know that he was particularly in- 
terested in P. G. & E. any more than he was.the rest of them. 

Mr. Sethe But you are employed only by P. G. & E. ? 

Mr. Kruse. That’s right. 

Mr. Lanican. You are not employed by any other western utility? 

Mr. Kruse. That’s right. 

Mr. Lanican. At that time did he state why the Department of the 
Interior was studying the regulations ? 

Mr. Kruse. Would you say that again? 

Mr. Lanican. At the time that he asked you to get the views of 
the western utilities regarding the changes in the regulations, did he 
state why the Interior Department was considering changes in the 
regulations ? 

Mr. Kruse. I don’t recall that he did. It seems logical that he 
would have, but I don’t recall that he did. 

Mr. Lanican. Did you feel rather gratified or happy to have him 
ask you to get the suggested changes ! 

Mr. Kruse. I had no feeling in the matter at all. 

Mr. Lanican. Just a job that he w anted you to do for him? 

Mr. Kruse. I didn’t have any feeling in the matter one way or 
another. 

Mr. Laniean. After you got this request from Mr. Davis, what 
did you do with respect to the request for the views of the western 
utilities ? 

Mr. Kruse. I came back to San Francisco, and during the time that 
I was here I relayed his message, his request, on to our law depart- 
ment. Well, that is what I did, re layed it on to our law depart- 
ment. 

Mr. Lanican. Who did you contact in the law department at that 
time? 

Mr. Kruse. Again, I think it was Mr. Sloane, Mr. Lanigan. I 
think it was Mr. Sloane. 

Mr. Lanican. Was there any discussion of the changes, or did you 
just tell him what Mr. Davis had told you and let it go at that? 

Mr. Kruse. Well, I relayed his message, what he wanted. 

Mr. Laniean. And that is all you did. Did you write any memo- 

‘andum regarding Mr. Davis’ request ? 

Mr. Kruse. I did not. 

Mr. Laniean. Did you write any letter or other document con- 
cerning it, any letter to any other company ¢ 

Mr. Kruse. No; not that I recall. I don’t think I did. 

Mr. Laniean. Did you call up any of the other utility companies 
by telephone or contact them orally ? 

Mr. Kruse. No; I don’t recall it. I certainly don’t think there was 
an occasion for me to, and I don’t recall it, Mr. Lanigan. 

Mr. Lantean. After you got the request and before you came back 
here, did you call up your own company or did you wait until you 
got back to San Francisco to relay the request ? 

Mr. Kruse. That is, after Mr. Davis asked me for them ? 

Mr. LaniGan. Yes. 
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Mr. Kruse. Did I wait until I got back here or did I do it by phone? 

Mr. Lanican. Yes. 

Mr. Kruse. As a matter of fact, I might have done both. I might 
have told them by phone and then talked to them again ae I got 
here. I don’t recall. That is the answer to your question, I don’t 
recall. 

Mr. Lanican. Then after you relayed this request to Mr. Sloane, 
what happened next so far as you know concerning the changes in 
the regulation ¢ 

Mr. Kruse. After I relayed it to Mr. Sloane? 

Mr. Lanigan. Yes; what occurred next with respect to this request 
of Mr. Davis? 

Mr. Kruse. Mr. Sloane gave me this memorandum of the sug- 
gested changes which had been prepared by the other utilities. 

Mr. Lanican. How long after you relayed the request did he give 
you this memorandum ? 

Mr. Kruse. Well, it wasn’t very long, as I recall, but I don’t re- 
member how long it was. I make so many trips back and forth, it 
is pretty difficult for me to remember. 

Mr. Lanican. Would you say it was a matter of a few days, a few 
weeks, or a few months? 

Mr. Kruse. I am trying to answer you honestly, — I would just 
have to say I don’t recall. I don’t know how long it wa 

Mr. Laniean. That is all right, if you don’t recall, ‘sey SO. 

Mr. Kruse. I want to give you the information you are seeking. 

Mr. Lanican. Mr. Sloane then gave you a document to take back 
to Mr. Davis. We had introduced as exhibit M in the record a docu- 
ment which was identified by the Interior Department witnesses as 
being the document that you had delivered, and we have a photo- 
static copy here. I wonder if you would look at it and see if you 

can identify it as being the doc ument delivered ? 

Mr. Cuvuporr. Mr. ‘Lanigan, is that the famous anonymous docu- 
ment that was identified by Mr. Davis as coming from Mr. Kruse of 
the Pacific Gas & Electric Co. ? 

Mr. Doyie. When you say “famous anonymous document,” Mr. 
Chairman, that is your characterization of it as I understand it? 

Mr. Cuuporr. Everything I say is my own characterization. I 
um not imputing it to you, to Mr. Kruse or to any member of the 
committee. Anything I say here I take full responsibility for 
personally. 

Mr. Jonas. Mr. Chairman, may I say for the record at this point 
that there is nothing anonymous about it. This committee has heard 
testimony before indic ating where it came from, and I see no reason 
for the chairman of the committee to keep talking about an anonymous 
communication, if you want to be fair. 

Mr. Cuvporr. Mr. Jonas, if you will recall what I said just a couple 
of seconds ago, I asked whether that was the famous anonymous 
document that we later had identified. I want to make sure in my 
mind that that is the piece of paper that gave us the trouble. 

Mr. Jonas. It was identified the first time we had Mr. Davis on 
the witness chair. 

Mr. Cuuporr. I certainly have a right to describe it the way it 
appears to me. 
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Mr. Kruse. I can’t remember his words, but they were to the effect - 
“See if you can get me the thinking of the other utilities that are 
affected by this.” Now I don’t know that he was particularly in- 
terested in P. G. & E. any more than he was.the rest of them. 

Mr. Lanican. But you are employed only by P. G. & E. ? 

Mr. Kruse. That’s right. 

Mr. Lanican. You are not employed by any other western utility? 

Mr. Kruse. That’s right. 

Mr. Lanican. At that time did he state why the Department of the 
Interior was studying the regulations ? 

Mr. Kruse. Would you say that again ? 

Mr. Lanican. At the time that he asked you to get the views of 
the western utilities regarding the changes in the regulations, did he 
state why the Interior Department was considering changes in the 
regulations ? 

Mr. Kruse. I don’t recall that he did. It seems logical that he 
would have, but I don’t recall that he did. 

Mr. Laniean. Did you feel rather gratified or happy to have him 
ask you to get the suggested changes ? 

Mr. Kruse. I had no feeling in the matter at all. 

Mr. Lanican. Just a job that he wanted you to do for him? 

Mr. Kruse. I didn’t have any feeling in the matter one way or 
another. 

Mr. Laniean. After you got this request from Mr. Davis, what 
did you do with respect to the request for the views of the western 
utilities ? 

Mr. Kruse. I came back to San Francisco, and during the time that 
I was here I relayed his message, his request, on to our law depart- 
ment. Well, that is what I did, relayed it on to our law depart- 
ment. 

Mr. Lanican. Who did you contact in the law department at that 
time? 

Mr. Kruse. Again, I think it was Mr. Sloane, Mr. Lanigan. I 
think it was Mr. Sloane. 

Mr. Lanican. Was there any discussion of the changes, or did you 
just tell him what Mr. Davis had told you and let it go at that? 

Mr. Kruse. Well, I relayed his message, what he wanted. 

Mr. Laniean. And that is all you did. Did you write any memo- 
randum regarding Mr. Davis’ request ? 

Mr. Kruse. I did not. 

Mr. Laniean. Did you write any letter or other document con- 
cerning it, any letter to any other company ? 

Mr. Kruse. No; not that Irecall. I don’t think I did. 

Mr. Langan. Did you call up any of the other utility companies 
by telephone or contact them orally ? 

Mr. Kruse. No; I don’t recall it. I certainly don’t think there was 
an occasion for me to, and I don’t recall it, Mr. Lanigan. 

Mr. Lantean. After you got the request and before you came back 
here, did you call up your own company or did you wait until you 
got back to San Francisco to relay the request ? 

Mr. Kruse. That is, after Mr. Davis asked me for them ? 

Mr. Lantean. Yes. 
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Mr. Kruse. Did I wait until I got back here or did I do it by phone? 

Mr. Laniean. Yes. 

Mr. Kruse. As a matter of fact, I might have done both. I might 
have told them by phone and then talked to them again after I got 
here. I don’t recall. That is the answer to your question, I don’t 
recall. 

Mr. Lanican. Then after you relayed this request to Mr. Sloane, 
what happened next so far as you know concerning the changes in 
the regulation ¢ 

Mr. Kruse. After I relayed it to Mr. Sloane? 

Mr. Lanican. Yes; what occurred next with respect to this request 
of Mr. Davis? 

Mr. Kruse. Mr. Sloane gave me this memorandum of the sug- 
gested changes which had been prepared by the other utilities. 

Mr. Lanican. How long after you relayed the request did he give 
you this memorandum / 

Mr. Kruse. Well, it wasn’t very long, as I recall, but I don’t re- 
member how long it was. I make so many trips back and forth, it 
is pretty difficult for me to remember. 

Mr. Lanigan. Would you say it was a matter of a few days, a few 
weeks, or a few months ? 

Mr. Kruse. I am trying to answer you honestly, and I would just 
have to say I don’t recall. I don’t know how long it was. 

Mr. Laniean. That is all right, if you don’t recall, say so. 

Mr. Kruse. I want to give you the information you are seeking. 

Mr. Lanican. Mr. Sloane then gave you a document to take back 
to Mr. Davis. We had introduced as exhibit M in the record a docu- 
ment which was identified by the Interior Department witnesses as 
being the document that you had delivered, and we have a photo- 
static copy here. I wonder if you would look at it and see if you 
can identify it as being the document delivered ? 

Mr. Cuvporr. Mr. Lanigan, is that the famous anonymous docu- 
ment that was identified by Mr. Davis as coming from Mr. Kruse of 
the Pacific Gas & Electric Co. ? 

Mr. Dorie. When you say “famous anonymous document,” Mr. 
Chairman, that is your characterization of it as I understand it? 

Mr. Cuuporr. Everything I say is my own characterization. I 
um not imputing it to you, to Mr. Kruse or to any member of the 
committee. Anything I say here I take full responsibility for 
personally. 

Mr. Jonas. Mr. Chairman, may I say for the record at this point 
that there is nothing anonymous about it. This committee has heard 
testimony before indicating where it came from, and I see no reason 
for the chairman of the committee to keep talking about an anonymous 
communication, if you want to be fair. 

Mr. Cuvporr. Mr. Jonas, if you will recall what I said just a couple 
of seconds ago, I asked whether that was the famous anonymous 
document that we later had identified. I want to make sure in my 
mind that that is the piece of paper that gave us the trouble. 

Mr. Jonas. It was identified the first time we had Mr. Davis on 
the witness chair. 

Mr. Cuunorr. I certainly have a right to describe it the way it 
appears to me. 
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Mr. Horrman. You certainly have, and we certainly have a right 
to disagree with your conclusion. 

Mr. Cuuporr. Certainly, Mr. Hoffman. You disagree with me 
almost 100 percent of the time. It would be very unusual, and [ 
would be very surprised if you would ever agree with me. 

Mr. Horrman. I guess that’s right. With your views, I don’t 
believe I would. 

Mr. Cuuporr. I am glad we all have different views. 

Mr. Horrman. You come from Philadelphia and the record shows 
you admitted at the hearings that you don’t know anything about 
the REA. 

Mr. Cuuporr. I am learning very fast, and I am amazed that the 
poor people are being cut off from their power which they are right- 
fully entitled to under the Flood Control Act of 1944, by the present 
shenanigans of the administration. 

Mr. Jonas. That is another uncalled for statement. 

Mr. Horrman. And inaccurate, may I add? 

Mr. Cuuporr. In your opinion it is inaccurate. In my opinion it 
is accurate. Let’s continue, Mr. Lanigan. 

Mr. Horrman. If you would quit making unfair statements 
here 

Mr. Cuuporr. I just wanted to find out whether that was the famous 
document, and that started the argument. 

Mr. Horrman. But you can’t throw in a bunch of that junk and 
let it pass unchallenged. 

Mr. Cuuporr. You challenge me at every opportunity, Mr. 
Hoffman. 

Mr. Horrman. I didn’t. Mr. Jonas first challenged you there. 

Mr. Cuuporr. Mr. Jonas, Mr. Knox, Mr. Younger, and Mr. Moss, 
do you care to challenge me? I will be glad to discuss it. Mr. 
Younger? 

Mr. Youncer. I just want to make one statement. I think the 
people here in San Francisco and in this area are interested in this 
‘ase and not in a political philosophy that might be brought here by 
somebody. 

I would personally request that we proceed with the witness and 
let’s get the case, whatever you have, and let’s cut out the political 
speeches and wait until 1956 for those. 

Mr. Moss. Mr. Chairman, I certainly don’t intend to leave the 
chairman in the minority. 

Mr. Horrman. He will be when you get through. There are only 
two of you here. 

Mr. Moss. Mr. Hoffman, you haven’t the floor. I haven’t inter- 
rupted you. 

Mr. Horrman. Nor have you the floor, Mr. Moss. Please don't 
point that hand at me; you frighten me. 

Mr. Moss. Well, you don’t frighten me, Mr. Hoffman. 

Mr. Horrman. I know I don’t. Nor would I wish to do so. 

Mr. Moss. Had the document been more candidly identified and 
more readily identified, it might not have required additional hear- 
ings. It was the reluctance and apparent inability of the committee 
to firmly establish the document in Washington that forced further 
hearings, and as I recall Mr. Geissinger originally characterized it 
more or less as an anonymous document. 
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Now that is my opinion, and all of the propaganda on the other side 
of the table won’t budge me an inch in that opinion. 

Mr. Horrman. We don’t expect to, heavens and earth. I wouldn't 
think anything anybody could say would influence you. 

Mr. Moss. Certainly, least of all you, Mr. Hoffman. 

Mr. Cuuporr. Mr. Jonas, I believe you wanted to be heard. 

Mr. Moss. I have that same privilege. My people voted for me just 
as yours did for you. 

Mr. Horrman. That’s right. I hope they are satisfied with you 
after 20 years. 

Mr. Moss. I can assure you they are at the present time. 

Mr. Horrman. It’s only been a couple of years, boy. You haven't 
gone through two elections yet. 

Mr. Moss. I have had a little bit of experience. 

Mr. Cuuporr. Mr. Jonas, I believe you wanted to be heard. 

Mr. Jonas. No, I withdraw my request. 

Mr. Cuuporr. Would you proceed then ? 

Mr. Lantgan. On the question of the designation of it as an anon- 
ymous document, I think the various witnesses as well as some of the 
members have called it such. Is this a copy of the document. that Mr. 
Sloane gave you to take to Mr. Davis? 

Mr. Kruse. It looks like it. I can’t verify if it is the same thing. 

Mr. Horrman. Let me see one, too. Oh, yes; I know what it is. 

Mr. Laniegan. You have a copy of it. Did he give you any letter 
or memorandum to take along with this when you delivered it to Mr. 
Davis ? 

Mr. Kruse. Did who give me? 

Mr. Lanican. Mr. Sloane. 

Mr. Kruse. Did he give mea letter? No, he did not. 

Mr. Laniean. All he did was give you this? 

Mr. Kruse. And told me what is was. 

Mr. Laniean. And told you what it was? 

Mr. Kruse. Yes. 

Mr. Laniean. Now, I notice the document has no heading or identi- 
fication on it to identify who prepared it. Did he tell you who had 
prepared it? 

Mr. Kruse. Mr. Sloane? 

Mr. Laniean. Yes. 

Mr. Kruse. Yes, he did. 

Mr. Lanigan. Who had prepared it ? 

Mr. Kruse. He said it was prepared by the attorneys representing 
various western utility companies. 

Mr. LAnican. Did he tell you who had typed it? 

Mr. Kruse. No, he did not. 

Mr. Horrman. Mr. Chairman, I am sorry to impose, but can we have 
the name of the man or girl who typed it? Don’t you thing that is 
important. ? 

Mr. Laniean. I would like to— 

Mr. Horrman. Would you personally, for me, try to get the name 
of the individual who typed it, and the make of the machine on which 
she typed it? 

Mr. Cuuporr. This isa great mystery, Mr. Hoffman. 


Mr. Horrman. What difference does it make who typed it? 
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Mr. Lanican. You asked. 
Mr. Horrman. I thought you wanted to know. 
Mr. Cuuporr. Will you identify yourself ? 
Mr. Gerpes. My name is Robert H. Gerdes. I am executive vice 
president of the Pacific Gas & Electric Co. 
The answer to the question is it was not prepared in the Pacific 
Gas & Electric Co. 
Mr. Cuvuporr. Where was it prepared ? 
Mr. Gerpes. It was prepared in the office of the Idaho Power Co. 
Mr. Cuuporr. Maybe we ought to have all the western utilities that 
are referred to generally set forth in the record, so that we know who 
participated in ‘this joint suggested change in regulation. Don’t you 
think that would be well to have, Mr. Gerdes? 
Mr. Gerves. It is not for me to suggest to you what should be in 
this record. 
Mr. Cuuporr. I will ask the question when my time to ask ques- 
tions comes. 
Mr. Jonas. Mr. Chairman. 
Mr. Cuuporr. Yes, Mr. Jonas. 
Mr. Jonas. I think the record will show the names of the companies. 
They were a same ones that appeared before the former Secretary 
of the Interior asking that modifications of these same regulations 
be made, several years before this incident and some modifications 
were made, and I think you will find it in the record. 
Mr. Cuuporr. I think that there was some reference made to some 
members of certain companies appearing in front of the former Sec- 
retary of the Interior, but I don’t know whether they are the same 
companies, because we have nothing in ‘the record to connect them, 
and I think that when the time comes, we will ask the question and 
get it in there. 
Mr. Lantean. Is there anything on this document that Mr. Sloane 
gave you, was there anything on it to show either that it was being 
delivered by someone employ ‘ed by the Pacific Gas & Electric Co., or 
that it had been prepared in the offices of the Idaho Power Co. ? 
Mr. Kruse. I didn’t even know it had been. I didn’t know where it 
was prepared, so there wasn’t anything on it. 
Mr. Laniean. There was nothing on it to identify its source; is 
that correct? 
Mr. Kruse. Not that I recall, no. 
Mr. Lanican. Now, when Mr. Sloane gave you this document, he 
just gave it to you and told you to take it back to Mr. Davis. He 
didn’t even tell you Who had written it or where it had been written, is 
that correct ? 
Mr. Kruse. Oh, yes. He didn’t say who had written it, or where 
it had been written, no. He told me how how it was prepared, how 
it came into being. He didn’t actually say who wrote it. 
Mr. Laniean. What did he tell you about how it had come into 
being ? 
Mr. Kruse. That it had been prepared by the western utility com- 
panies giving their ideas on how these regulations might be changed. 
Mr. Lantcan. Did he tell you when it had been prepared 2 
Mr. Kruse. No, he did not, Mr. Lanigan. 
Mr. Lanican. And he didn’t tell you where it had been prepared? 
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Mr. Kruse. No, he did not. 

Mr. Laniean. Did he tell you who had participated in its prepara- 
(ion? 

Mr. Kruse. Not by names, no. He said some of the western 
utilities. 

Mr. Lanigan. And did he name the companies who _ had 
participated ¢ 

Mr. Kruse. He did not, no. 

Mr. Laniean. And he gave you no memorandum or any transmittal 
note of any kind to take with it. You just took this document and 
took it back to Mr. Davis. 

Mr. Kruse. There was nothing secretive about it at all. He told 
me what it was, handed it to me and said, “I understand Mr. Davis 
wants something like this, this is what we have,” and that is all there 
was to it. 

Mr. Lanican. Now, when you or the company for which you work 
handle material and take documents to various public officials, is it 
not unusual to have nothing on the document to identify its source ¢ 
Have you taken other documents that don’t have any identification on 
them, to public officials? 

Mr. Kruse. That varies with what type of information or the reason 
for its preparation. I don’t know that this was prepared for delivery 
to anybody at the time it was prepared. I think it represented think- 
ing, probably one reason why it wasn’t identified, I think it repre- 
sented some thinking on the subject rather than “this is what we want. 

I certainly didn’t treat it as something that was final, that had to be 
or was going to be. I didn’t have that impression of it when I handled 
it. 

Mr. Laniean. After Mr. Sloane gave you the document, you took 
it back to Washington. Do you recall when that was? 

Mr. Kruse. It was late in 53. That is the best I can do for you. It 
was either late in 1953, or the first part of 1954. I have tried to 
refresh myself on that tin, and I couldn’t find anything to do it. I 
had to just give it some thought and see if I could come up with any- 
thing. That is as near as I can tell you. 

Mr. Laniean. And where did you deliver it to, Mr. Davis? 

Mr. Kruse. In his office in the Department of Interior. 

Mr. Lanican. Were there any other persons present at the time you 
delivered this document to Mr. Davis? 

Mr. Kruse. Not that I recall, not that I recall. Now, it is barely 
possible that there was, but I don’t recall anyone being present. He 
asked me for something, and I gave it to him. I didn’t slip it to any- 
body. He asked me for it, and I handed it to him. 

Mr. Lanicgan. You mean when you came back to his office he asked, 
“Do you have the document, the suggestion I asked you about,” and 
you said, “Yes: here they are”? 

Mr. Kruse. No. 

Mr. Laniean. Tell us what happened. 

Mr. Kruse. I prefer to suggest the way it happened. He asked me 
for something and I had it and I went into his office and said, “Mr. 


Davis, you asked about these suggested revisions, and here is some 
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thinking on the subject.” That is as near as I want to paraphrase 
what hi ippened. That is the best I can do on that. 

Mr. Lanican. Did you tell him at that time who had prepared the 
document ¢ 

Mr. Kruse. I would have to presume that I did, since he asked me 
to get the thinking of the western utilities. I presume that I told 
him—I told him, I am sure, that that had been prepared by the western 
utilities. I am pretty sure I did. 

Mr. Laniean. Now, later on, Mr. Geissinger testified, you came 
in to him and discussed some of the cases. I believe there were dif- 
ferent figures given, but I think it was around 36 cases P. G. & E. had 
on appeal in the solicitor’s office. Do you recall your meeting with 
Mr. Geissinger ? 

Mr. Kruse. I do recall talking with Mr. Geissinger, again talking 
about the appeals, that we hadn't heard anything about the appeals 
or the regulations, what was being done about it. We were still trying 
to get service to our customers. 

Mr. Lanican. When did this meeting occur? 

Mr. Kruse. My best guess is the early part, maybe around the 
spring of °54. T don’t have anything to jog my memory on it. 

Mr. Lanican. Were you familiar w vith these appeals that the Pacific 
Gas & Electric Co. had with the Department of the Interior ? 

Mr. Kruse. Only generally, Mr. Lanigan. I knew that we were 
having difficulty getting them executed, and I don’t know the details. 

Mr. LaniGan. So your purpose in going to see Mr. Geissinger was 
just to find out their status? 

Mr. Krusr. And to jog him along on it, see if there was anything 
we could do about it. 

Mr. Lanican. Had anyone in the company asked you to go see Mr. 
Geissinger at that time? 

Mr. Kruse. I don’t recall that they did; no. There was a followup. 

Mr. Laniean. A followup on your own initiative. Mr. Geissinger 
testified that after you came in to discuss the appeals the subject of 
the changes in the regulations came up; is that correct ? 

Mr. Kruse. That’s right. 

Mr. Laniean. Could you tell us how that discussion arose ? 

Mr. Kruse. Well, substantially just that I went to ask, and check 
on the appeals, and he started talking to me about changing the regu- 
lations and showed me this memorandum that I had given Mr. Davis 
previously. 

Mr. Lanican. And he testified you told him at that time that it 
had been submitted by the Pacific Gas & Electric Co., is that correct! 

Mr. Kruse. I presume that is correct. I don’t recall it. I really 
didn’t put very much emphasis on the source of it. I knew the 
source, and I knew it was all right, so I didn’t talk about where it 
came from. 

Mr. Lanican. Now, we have had two statements regarding one of 
the items in the conversation, and I wonder which is correct. Maybe 
you can set the record right. Mr. Geissinger, in his memorandum to 
the Solicitor, stated that you had told him that the various western 
utility companies had been avoiding building lines over public lands 
for lines over 33 kilovolts, which was the voltage with which the 
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wheeling regulation came into play, in order to avoid an obligation 
to wheel power for the Government under that regulation. 

Do you recall just what you told Mr. Geissinger r about the actions 
of the western utility companies / 

Mr. Kruse. That is a little long. Let’s see what you are after. Do 
[ recall—would you mind repeating the question / 

Mr. Lanigan. Could you read the question ? 

Mr. Doyze. I think the difficulty was you referred to what Mr. 
Geissinger said in a memorandum to Mr. Davis, which this gentleman 
may never have seen. 

Mr. Cuvporr. Would you please identify yourself ? 

Mr. Doyte. The reporter has it. 

Mr. Lanican. Let me repeat the question. I said that in a memo- 
randum to Mr. Davis, Mr. Geissinger stated that when you came in you 
told him, in effect, that the western public utility companies had not 
been building transmission lines over public lands with a voltage in 
excess of 33 kilovolts, because they did not want to assume the obliga- 
tion to wheel Government power over the excess capacity of their 
lines under the regulations. Did you make such a statement to Mr. 
Geissinger ? 

Mr. Kruse. I might very well have, but I don’t recall it. I don’t 
recall it. 

Mr. Cuvuporr. I want to interrupt. I don’t believe I know your 
name, sir. 

Mr. Doytx. My name is Doyle. I am a lawyer appearing here for 
the Pacific Gas & Electric Co. 

Mr. Cuuporr. You represent Pacific Gas & Electric Co. as counsel ? 

Mr. Dore. I do. 

Mr. Cuuporr. Are you with the legal department ? 

Mr. Doyite. Iam not. Iam an outside counsel. 

Mr. Cuuporr. Thank you, sir. 

Mr. Lanigan. Do you recall discussing the subject of the western 
utility companies building power lines over public lands with Mr. 
Geissinger at that time ? 

Mr. Kruse. No; I don’t. 

Mr. Lanican. You don’t recall any conversation of that type at all? 

Mr. Kruse. I don’t recall it, no; I do not. 

Mr. Lanigan. Did you know at that time of any instances in which 
western public utility companies had avoided public land, that. is, 
build around public land in order to avoid the necessity of complying 
with the wheeling regulations ? 

Mr. Kruse. Do I recall where we had done it? 

Mr. Lanican. Yes. 

Mr. Kruse. No; I don’t, but I wouldn’t handle that, and I wouldn’t 
know. If it were true, I wouldn’t know. 

Mr. Lanigan. You don’t know whether or not they were avoiding 
public land in building transmission lines over 33 kilovolts ? 

Mr. Kruse. I don’t know it, but with these regulations in effect as 
the y were, as I understood them, I assume that they would attempt to, 

but again that wasn’t my function. 

Mr. Lantean. You didn’t know actually whether they did or not. 

Mr. Kruse. That’s right. 
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Mr. Lanican. Now, to get back to this document which had no 
identification upon it, have you ever delivered a document without 
any identification, a document other than this, without any identifica- 
tion on it, to any Federal public official ? 

Mr. Kruse. Not that I recall, and I didn’t figure that this didn’t 
have any identification on it, because it simply represented some think- 
ing;and I don’t recall that Ihave. I may have, but I don’t recall it; no. 

Mr. Horrman. Mr. Chairman, may we have a mark of identification 
on it, so it won’t be necessary to use a lot of words? 

Mr. Lanican. This document has already been entered in the rec- 
ord as exhibit M. I mentioned that earlier. Could you tell me again 
when you first came to work for the Pacific Gas & Electric Co. ? 

Mr. Kruse. July 1, 1944. 

Mr. Laniean. 1944. And have you held the position as, what was 
it, executive representative, ever since you came to work for them ? 

Mr. Kruse. No, I have not. 

Mr. Laniaan. Could you give us the history of your employment 
with the company ? 

Mr. Kruse. I was employed first as industrial development rep- 
resentative. I don’t recall exactly what the title was, but the company 
was involved in attempting to attract industries to the west coast, and 
we worked on some site surveys and working up economic factors 
that might be of interest to attract industry, and that is what 1 
worked on for some time, when I first came to the company, for a 
couple of years. That was handled by the sales department of P. G. 
& E., and later I was transferred to public relations department. 

Mr. Lanigan. Can you recall when you were transferred to public 
relations ? 

Mr. Kruse. That would be a matter of record I could get for you 
exactly, but I would say probably in, oh, in the middle part of 1945. 

Mr. LaniGan. Then tell us what your duties were there. 

Mr. Kruse. It was doing various jobs assigned to me by the di- 
rector of public relations that involved different types of problems 
all over the northern 48 counties’ service area of the company. 

Mr. Laniean. And then? Just go on and tell us the different jobs 
you have held and what you did. 

Mr. Kruse. We are in the middle of approximately 1945 now, aren’t 
we? About 3 or 4 years later I was transferred from public relations 
to my present title as executive representative, which is the title that 
I have now. 

During the time, at the beginning I believe of the time I was in the 
public relations department, yes, I ‘think shortly after my transfer to 
the public relations department I started going to Washington for 
the company. 

Mr. Lanican. Before you became executive representative / 

Mr. Kruse. That’s right. 

Mr. Lanigan. And in addition to representing the company in 
Washington, do you represent the company before public bodies other 
th: _ Federal a Do you go to the State legislature / 

. Krusr. No, I do not. 

vi r. Lanican. And work there, or do you go to the cities and towns 

Mr. Kruse. Well, I have been in the cities and towns, but not very 
frequently. I did on some rate cases I recall, some time ago, but in a 
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very minor capacity in that respect. But I did work with some 
cities and towns, particularly wholesale towns where we wholesale 
power. I worked with some city councils in that respect. 

Mr. Lanicgan. When the city of Redding had the question before 
it as to whether or not it should purchase public power or continue to 
purchase power from the Pacific Gas and Electric Co., did you at 
any time go to the city of Redding to participate in that ¢ 

Mr. Kruse. Will you identify the time? 

Mr. Lanican. I believe that was an election prior to 1951. It may 
have been early in 1951. 

Mr. Kruse. I was not in Redding at all during that election time 
on that contract. 

Mr. Lanigan. You did not participate in that in any way? 

Mr. Kruse. I did not. As I recall, Mr. Lanigan, there was only 
one, and that is the one I am referring to. I have forgotten the year. 
Possibly you have it there. 

Mr. Lanican. 1950, but I am not positive. Are you familiar with 
the policy of the company since you went to work with the public 
relations department regarding wheeling of power for the Federal 
Government ¢ 

Mr. Kruse. Only in a general way. I don’t believe 1 would be 
the one to go into that very “much, only very generally. 

Mr. Lanigan. You never participated in any policymaking or dis- 
cussions of that policy / 

Mr. Kruse. No, I didn't. 

Mr. Lanican. You just know what other employees of the P. G. & E. 
know ? 

Mr. Kruse. That’s right. 

Mr. Lanigan. Those are all the questions I have. 

Mr. Cuuporr. Mr. Knox, do you have any questions? 

Mr. Knox. I will pass for the moment. 

Mr. Cuuporr. Mr. Jonas. 

Mr. Jonas. Mr. Kruse, when Mr. Davis had his interview with you 
and asked you to obtain the present views of the western companies 
with respect to the regulations, did he predicate that request by a 
reference to the fact that these same western companies had protested 
about some regulations several years prior thereto? 

Mr. Kruse. He made reference to it this way, Mr. Jonas, when he 
said, “Get me the views of those same companies who had protested.” 

Mr. Jonas. Were you in on the negotiations to which he referred 
that occurred several years prior thereto / 

Mr. Kruse. No, I was not. 

Mr. Jonas. You were not in Washington at that time? 

Mr. Kruse. I was not. 

Mr. Jonas: You had nothing to do with the negotiations ¢ 

Mr. Kruse. That’s right. 

Mr. Jonas. Do you know that these same western companies were 
protesting some features or some parts of these same regulations and 
succeeded in having some of their objections eliminated by Mr. Krug 
who was Secretary ‘of the Interi _ at that time? 

Mr. Kruse. I know it now. I didn’t know it then. 

Mr. Jonas. Have you had frequent occasions prior to Janaury 20, 
1953, to go to the Department of the Interior on business ? 
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Mr. Kruse. From time to time, yes. We have a lot of dealings 
with the Department of the Interior and have had for many years. 

Mr. Jonas. One of your responsibilities in your position was to 
act as a representative of your company in its dealings with the De 
partment of the Interior officials ? 

Mr. Kruse. That’s right. 

Mr. Jonas. So your conferences with Mr. Davis and Mr. Geissinger 
therefore were not in any sense of the word novel or new? 

Mr. Kruse. They certainly were not. 

Mr. Jonas. They were similar to conferences you had had with 
previous administrations of the Department ? 

Mr. Kruse. That’s right. 

Mr. Jonas. I don’t believe I have any other questions. 

Mr. Cuuporr. Mr. Hoffman. 

Mr. Horrman. I pass for the moment. 

Mr. Cuuporr. Mr. Younger. 

Mr. Younger. I will pass. 

Mr. Cuuporr. This seems to be a great passing contest. I will 
probably get the ball pretty soon. Mr. Moss. 

Mr. Moss. Yes, I have a few questions. 

At the time of presenting the suggested changes in the regulations 
to Mr. Davis, did he ask at that time for the names of the companies 
that were represented in this planning or in the drafting of the 
regulation ¢ 

Mr. Krust. No, he did not, Mr. Moss. He didn’t ask me for the 
names. 

Mr. Moss. I think in response to a question by Mr. Jonas he sug- 
gested you contact the same companies who were on record in tlie 
protests with the Department under the previous administration at 
the time of the drafting or the changes of regulations I believe in 1948. 

Mr. Kruse. Only by inference did he say contact them. He just 
said, “Get me the thinking of the western utilities who have this 
problem.” 

Mr. Moss. Would that be an assumption then, a reasonable assump- 
tion, that all western utilities would be represented in any such draft 
of suggestions / 

Mr. Kruse. It was what he had in mind. 

Mr. Moss. In the process of drafting, were all the western utilities 
represented ¢ 

Mr. Kruse. I don’t know. I wasn’t in on that. 

Moss. I believe Mr. Gerdes indicated that they were finally 
drafted in Idaho Power Co.’s offices. 

Mr. Kruse. I didn’t know until just now where they were drafted. 

Mr. Moss. You indicated that your first acquaintance with these 
came about as a result of inquiries from Members of Congress. 

Mr. Kruse. That is right. 

Mr. Moss. Do you know any specific instances where Pacific Gas “ 
Electric Co. was blocked in the construction of lines as a result of the 
regulation requiring the agreement to wheel for the excess capacity 
of the line? 

Mr. Kruse. I cannot give you an insiance by identification of metes 
aud bounds. I know that there were a number of them in Shasta 
County, a number of them in Manposa County. I dont know fo! 
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sure, Congressman, whether there were any in your congressional dis- 
trict or not. It is my impression that there were, but I am not sure. 

But in the areas where there is a lot of public lands is where we 
had the most acute problem. Congressman Engle’s district is where 
we had the most difficulty. There is a lot of public land. 

Mr. Moss. Were you forced or do you know whether or not P. G. & 
E. was required, in order to avoid the wheeling arrangement, to go 
around public lands? 

Mr. Kruse. That was my impression that we did go around public 
lands wherever possible. Sometimes I guess it was pretty tough. 
Take cases like Trinity County where about 98 percent of the lands 
are in Federal ownership, it is pretty hard to go around. 

Mr. Moss. You would not feel qualified in your role with the com- 
pany to comment more directly or perhaps to respond to questions as 
to the damage that might be done to a company in the event they were 
required to wheel, or would you? 

Mr. Kruse. I don’t believe so. I believe you could get that better 
from others. I think it would be more responsive to your question 
and I think it is a good question. 

Mr. Moss. We have this very clearly then on the record; that the 
memorandum was not identified by the attachment to it of any other 
type of memorandum identifying it or the companies participating, 
and it was just handed to Mr. Davis and beyond the point of the ex- 
change identifying it from you to him, there was nothing attached 
to it at the — it was given ? 

Mr. Krvse. I don’t recall of anything. I am sure there wasn’t, no. 

Mr. Moss. I might say that the cloak of anonymity of the docu- 
ment has been placed upon it or was originally placed upon it by the 
Department of the Interior. I think that is the primary reason why 
the inquiry is going further into it. It is rather difficult to understand 
the initial unwillingness to place an identification upon the document. 

Mr. Kruse. I think you understand, Congressman, certainly it 
wasn’t an anonymous document as far as Herman Kruse is concerned. 
I knew exactly where it came from and who requested it and why. 

Mr. Moss. Do you know whether there was any discussion on the 
part of the Department with representatives of the western utilities 
pricr to the changes, the adoption of the changes proposed in this 
memorandum ? 

Mr. Krust. Whether the Department talked to the other western 
utilities? No, I don’t. 

Mr. Moss. It would appear to be entirely then the taking of this 
document at face value from you, and on the basis of that assuming 
it did represent the views of the western utilities. 

Mr. Kruse. They might have checked with the other utilities, but 
I just don’t know. 

Mr. Moss. I think these are all the questions I have. 

Mr, LANican. You say you knew exactly where the document came 
from, but this morning 1t wasn’t until Mr. Gerdes told us that any of 
us knew, and apparently you yourself didn’t know that it came from 
the Idaho Power Co. 

Mr. Kruse. I meant I knew exactly where it came from. I knew 
who had participated in its preparation, that is all I knew. I didn’t 
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know exactly who typed it or what office finally released it, but I was 
told it represe nted the combined thinking of the western utilities. 

Mr. Cnuuporr. But you finally delivered it? 

Mr. Kruse. I finally delivered it. 

Mr. Cuuporr. Mr. Lanigan. 

Mr. Lanican. I just have one other question. Is it more expensive 
to build a powerline around the land normally than to build straight 
across it, unless there is some unusual terrain feature ? 

Mr. Krust. I would assume so, yes. A shorter line would be less 
expensive than a longer one. 

Mr. Lanican. And to the extent that the company was building 
around the land, they were investing more money in their line whic h 
would be eventually reflected in the rates that the consumer would 
have to pay. 

Mr. Gerpes. Mr. Lanigan, I was responsible for that decision, and 
I would like to explain that when my opportunity comes. 

Mr. Laniean. All right. I have no other questions. 

Mr. Cuuporr. Mr. Knox. 

Mr. Horrman. I have some. I passed before. 

Mr. Knox. I pass to Mr. Hoffman. 

Mr. Horrman. Prior to 1948, the private power companies had 
been going across public lands with their lines and furnishing power 
to cities and private companies / 

Mr. Kruse. Could I refer that answer to Mr. Gerdes? 

Mr. Horrman. I don’t care, whoever knows. 

Mr. Gerves. Would you repeat the question? Unfortunately | 
wasn’t attentive. 

(The reporter read back the question. ) 

Mr. Gerves. Yes, they had been. 

Mr. Horrman. And then in 1948 certain new regulations were put 
into effect, were they not, which made it more diffic ‘ult for the private 
companies to furnish this power to customers? 

Mr. Kruse. That is my understanding, Mr. Hoffman, yes. 

Mr. Horrman. And the companies had protested those changes in 
the regulations, had they not? 

Mr. Kruse. That’s right, they had. 

Mr. Horrman. And had received an adverse ruling from the 
Department ? 

Mr. Kruse. That is my understanding. I was not in on it. 

Mr. Horrman. If anyone else wants to answer, it is all right with 
me—I mean anyone who knows. And then an appeal had been taken, 
is that right ? 

Mr. Kruse. Appeals from certain applications that we had made, 
that’s right. 

Mr. Horrman. But the appeals had not been acted on? 

Mr. Kruse. That’s right. 

Mr. Horrman. And those were pending prior to the time that ex- 
hibit M was written and furnished to the Department ¢ 

Mr. Kruse. That’s correct, Mr. Hoffman. 

Mr. Horrman. And at that time, when these recommendations were 
furnished to the Department, were you advised that for some of the 
appeals it would not be necessary to determine if these proposed 
changes were made? 
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Mr. Kruse. That was my understanding, yes. 

Mr. Horrman. Not the changes in this document M, but if changes 
that the Department had under contemplation were made, it wouldn't 
be necessary to pass upon the appeals. 

Mr. Kruse. I didn’t know any changes that the Department was 
contemplating. This is the only thing that I knew. 

Mr. Horrman. But can someone else answer that? My understand- 
ing was that at the time this document M was presented, the gentleman 
was advised, or someone was advised, that the Department was con- 
templating some changes in the regulations, which would make it un- 
necessary to decide some of these appeals. 

Mr. Doytr. Mr. Davis so testified as I understand it, Congressman. 

Mr. Cuuporr. Mr. Hotfman, I think the record will show that as a 
result of the changes in the regulations, all of the appeals were with- 
drawn because it wasn’t necessary to proceed to final action on them. 

Mr. Laniean. Is that a correct statement, Mr. Gerdes / 

Mr. Gerpes. That is correct. 

Mr. Laniean. The changes in the regulations took care of the ap- 
peals so you didn’t have to— 

Mr. Gerpes. The changes in the regulations did not give us all that 
we believed we were entitled to because there were two important 

regulations, at least in my opinion, that were not changed in the way we 
felt they should be, but these appeals had been pending a long time, 
there were people waiting for service and I told them to go ahead and 
accept it on these conditions even though I didn’t think they were 
adequate, and I told them to accept their rights-of-way and build the 
lines. 

Mr. Cuuporr. But you got most everything you wanted. 

Mr. Gerves. No; we did not. 

Mr. Cuuporr. But you did withdraw your appeals. 

Mr. Gerpves. We withdrew the appeals. 

Mr. Horrman. And the regulations which had been put into effect 
in 1948—who was Secretary ‘of the Interior, Mr. Lanigan ? 

Mr. Jonas. Mr. Krug. 

Mr. Cuuporr. Mr. Krug. 

Mr. Horrman. Was he a Republican / 

Mr. Jonas. I doubt it. 

_Mr. Cuuporr. We had a lot of Republicans in the Cabinet at that 
time. 

Mr. Horrman. Anyway, the overall effect of those regulations was 
to make it more difficult for the private companies to transact business ? 

Mr. Kruse. Yes, that’s right, that is correct, in 1948. 

Mr. Horrman. And naturally the private companies wanted to get 
out from under those restrictive regulations, didn’t they ? 

Mr. Kruse. That’s right. 

Mr. Horrman. And apparently the Secretary of the Interior saw 
fit to go ahead with taxpaying outfits instead of handing out Federal 
dollars to put them out of business—isn’t that what it was ? 

Mr. Kruse. That is what it amounts to; yes. 

Mr. Horrman. That is what it amounts to. Now let’s get back. 
You are a lobbyist, aren’t you? 

Mr. Kruse. That’s right, sir. 

Mr. Horrman. Do you know anything disreputable or—I can’t use 
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the word “indecent,” what would you say—not good ethical conduct 
in being a lobbyist ? 

Mr. Kruse. I have not thought so; no. 

Mr. Horrman. The Government licenses you, does it not? 

Mr. Kruse. That’s right. 

Mr. Horrman. Just the same as States license doctors and lawyers? 

Mr. Kruse. I have to file my statement, that’s right. 

Mr. Horrman. I didn’t know—in view of the fact they had spent 
almost an hour in Mare demonstrating that you were a lobbyist and 
what you did—have you anything to apologize for in what you did? 

Mr. Kruse. Nothing whatever. I would do the same thing again 
in full view of this committee, ever ything I did with reference to— 

Mr. Horrman. You are trying to earn your money ina lawful occu- 
pation or profession licensed by the Federal Government, aren’t you/ 

Mr. Kruse. Yes, sir. 

Mr. Cuuporr. Mr. Hoffman, you never heard me or any member of 
the majority say anything about lobbying. 

Mr. Horrman. You have been yelling about lobbying al! through 
the hearings. 

Mr. Cuuporr. As a matter of fact, I said on numerous occasions 
lobbying is a perfectly legal occupation. 

Mr. Horrman. That’s right, and in Congress, as practiced among 
the Members, you would call it logrolling, I believe, wouldn’t you? 

Mr. Cuuvorr. I don’t know what they call it, but the people I would 
like to see get a little lobbying are the little people instead of the big 
people. 

Mr. Horrman. That is stock leftwing or what do you call it— 
propaganda ? 

Mr. Cuuporr. I don’t know, it depends on what way you look at it. 

Mr. Horrman. Who’s ox is gored. All I am kicking about is, you 
are trying to get the tax dollars ‘that my people contribute in Michigan, 
and we contribute plenty to use for the benefit of somebody else. 
That’s what I don’t like. 

Mr. Cuuporr. This is one big Nation. We all own it together. 
Michigan doesn’t own more than : the people in Pennsylvania. 

Mr. Horratan. That’s right, and Mr. Roosevelt said it isn’t a public 
debt because we just owe it to ourselves. 

Mr. Cuvporr. We in Pennsylvania pay a lot of that. 

Mr. Horrman. Sure you do. 

Mr. Cuvporr. We are happy to do it because if we can help Idaho 
and help northern California and a lot of other States have better 
living, we are perfectly happy to do it. We are all Americans to- 
gether. This is a great commonwealth. 

Mr. Horrman. That’s right, share the wealth. That is your idea 
apparently. I think that is all. 

Mr. Cuvporr. Mr. Younger I believe said he had a few things to 
ask. 

Mr. Youncer. At the time, Mr. Kruse, when this document was 
delivered, did the P. G. & E. have any wheeling contracts at all with 
the Department ? 

Mr. Kruse. At the time this document was delivered in 1953, oh. 
yes, we did. 

* Mr. Youncer. Were they under the 1948 regulations or were they 
negotiated ? 
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uct Mr. Kruse. They were negotiated contracts. 

Mr. Youncer. They were negotiated contracts ! 

Mr. Kruse. That’s right. 

Mr. Youncer. And those contracts were negotiated directly with 

the Department ? 

rs? Mr. Kruse. That’s correct. 

Mr. Youncer. And that was prior to the present administration ¢ 
ent Mr. Kruse. That was prior, yes, it was. 
und Mr. Youncer. And those contracts were all of record and negotia- 
Q tions were aboveboard, and nobody complained about them, did they! ¢ 
ain Mr. Kruse. That’s right, and they are in effect today. 
— Mr. Younaer. Now you have read the testimony of Mr. Davis when 
cu- he appeared before the committee in Washington. 
ou! Mr. Kruse. Yes, I saw parts of it, yes. 

Mr. Youncrr. And he admitted that he had requested this infor- 
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r of mation from you as a favor to the Department ‘ ; 
Mr. Kruse. That’s right. 
igh Mr. Youncer. And he admitted that it was there in the file and 
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that he wanted the viewpoint of the private companies in regard to 
ons these regulations ¢ 
Mr. Krusz. That’s right. 
ong Mr. Youneer. He admitted all of that ? 


? Mr. Kruse. Yes; he did. 
uld Mr. Youncer. And he admitted that he requested it of you? 
big Mr. Kruse. That’s right. 
Mr. Youncer. That is all. 
“= Mr. Horrman. I have one more question before you go ahead. 
Now, much has been said about the fact that this was an anonymous 
t. document or it was unidentified. As a practical lobbyist, wouldn’t 
vou you say that, if the power companies had any influence with the 
ran, Department at all, if they wanted to exert it, they would have put 
Ise. their names on it 4 
Mr. Kruse. Why, certainly. 
rer, Mr. Horrman. Isn’t it a fact that there wasn’t a long list of names, 
or, let us say, contributors to the campaign fund, on it, an indication 
blic that it was offered on its merit / 


Mr. Kruse. I thought so. I thought it was offered on its merit. 
I still think so. 
Mr. Horrman. That’s all. 
nho Mr. Cuuporr. Mr. Knox, you passed before. Do you have a 


ter question ¢ 
to- Mr. Knox. I pass for the moment. 
Mr. Moss. 'The only other question I had is in line with the question 
dea isked by Mr. Younger: The Department wanted to have on record the 
views of the private utilities. Did they ever indicate to you that they 
. to also desired to have on record the views of public agencies who might 
e adversely affected by a change in regulations / 
vas "ee Kruse. They didn’t indicate either way whether they did or 
ith did not. 
Mr. Moss. That is all. 
oh. Mr. Gerpes. I can add, Mr. Moss, that in the prior years by the 


former administration when they heard the utilities they didn’t ask 
ey tor the views of any public agencies and, as a matter of fact, I doubt 
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whether there are any substantial agencies that are involved in these 
regulations. 

Mr. Moss. Of course I would add to that I think it was generally) 
your attitude and the attitude of most utilities that the regulation was 
designed to give the Government a right which you felt they shouldn't 
have, 

This is a case here where these changes of that right of the Govern- 
ment, good or bad, was taken away, and it would be reasonable, I think, 
to assume that if they were going to make the change they should then 
attempt to consult with the parties who might be adversely affected. 

Mr. Gerpes. Mr. Krug took away the right with regard to lines 
below 33,000 volts. 

Mr. Cuuporr. But there were some meetings. 

Mr. Gerpes. If there were such a right, which there isn’t. 

Mr. Cuuporr. I think when Mastin White was in the Departinent, 
he had meetings with the cooperatives, and I think that is in the 
record. 

Mr. Moss. I think whether or not there is a right for the Secretary 
to make the regulation, and I would assume that was the implication 
of the last comment you made, I believe there were some cases in the 
courts that indicated at least a feeling of the courts that the Federal 
Government did have the right, at least in the Federal Power Commis- 
sion, conditioning one license with the requirement. 

Mr. Gerves. In my opinion, it was under a completely different 
statute. 

Mr. Moss. It would be a matter of opinion and you might interpret 
it to firm up the right, and it has been by some competent authorities. 
You disagree, but it has been done. 

Mr. Gerpes. I disagree. 

Mr. Laniean. You are a lawyer. I assume you have read the tes- 
timony in this case. 

Mr. Gerves. No; I haven’t. 

Mr. Lanican. Are you aware that the attorney in the Interior De- 
partment who handled this wrote a memorandum to the Solicitor in 
which he held in his opinion the old regulation was legal, although 
he recommended it be dropped for policy reasons. 

Mr. Davis also testified that he didn’t know whether or not the 
public agencies had been consulted in 1949. I believe the record indi- 
cates that the meeting was held at the request of the power companies. 
You fellows got together and asked to have the opportunity to appear 
and argue. But I don’t think the record shows whether or not there 
were other consultations. 

Mr. Gerpes. I understand there were not, but I may say this, and 
it has been mentioned by Congressman Younger. As a matter of 
fact, in 1953 this so-called wheeling regulation was largely academic 
because in 1951 we made a contract with the United States Bureau 
of Reclamation that virtually gave them the wheeling rights that the 
Government wanted. 

Mr. Moss. Could I interject? It was academic in its application 
to Pacific Gas & Electric. 

Mr. Gerpves. To Pacific Gas & Electric Co., that’s correct. 

Mr. Moss. I understand it was not an academic question with the 
Bliss Dam in Idaho serving some of the public agencies in that area. 
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Mr. Gerves. I don’t know about elsewhere. I said it was academic 
as far as the Pacific Gas & Electric Co., was concerned. 

Mr. Moss. But not as far as the bloc of power companies are 
concerned. 

Mr. Laniean, Are you aware even in the last appropriation request 
the Interior Department requested an appropriation for transmission 
lines to the Minidoka project, and on being asked why that request 
was being made, the Interior Department officials answered they 
wanted it as a lever to compel the Idaho Power Co., to wheel power. 

Mr. Gerves. I don’t keep in mind all the situations all over the 
country. I have a hard time keeping track of my company’s 
situation. 

Mr. Lanican. Now, Mr. Kruse, something has been said about a 
wheeling agreement reached with the Pacific Gas & Electric Co. in 
1951. 

Are you aware that the regulation which was deleted in 1954 pro- 
vided that as an alternative to meeting the precise terms of the regu- 
lations the various utilities could come in and negotiate a wheeling 
agreement ? 

Mr. Kruse. I didn’t even know that was a fact. 

Mr. Laniean. You didn’t know that. Did you know that P. G. & 
E. was faced with a situation of having this regulation in existence 
and in 1951 apparently took advantage of the alternative provided by 
the regulation ? 

Mr. Kruse. In 1951 we took advantage of an alternative? I don’t 
know about it. 

Mr. Laniean. You entered into a wheeling agreement in 1951 I 
believe. 

Mr. Krvsr. I believe that’s correct. 

Mr. Laniean. That is 2 or 3 years after this regulation went into 
effect. 

Mr. Gerpes. But it was not done under the right-of-way statute. It 
was done as a matter of overall policy and in response to what was 
indicated to be the desires of the Appropriation Committees of the 
Houses of Congress that we made that agreement, and not under any 
Department of the Interior regulation. 

Mr. Laniean. You made a wheeling agreement. The regulation 
authorized negotiated agreements as well as one following the regu- 
lation, and you have need to cross public land in your transmission 
lines I assume. 

Mr. Gerves. Occasionally. 

Mr. Laniean. That’s all. 

Mr. Cuuporr. I am going to recess now for 10 minutes. 

Mr. HorrmMan. May Lask him one question before you do ? 

Mr. Cuuporr. Surely. 

Mr. Horrman. Those regulations required you to do certain things 
for the Government power folks. 

Mr. Gerpes. Those regulations required certain things that I de- 
scribe in a statement that I am going to present I believe, if the chair- 
man desires me to, that I will present to this committee. 

Mr. Jonas. Mr. Chairman, you say you are going to take a 10-min- 
ute recess ? 

Mr. Cuuporr. I want to give the reporter a rest. 
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Mr. Jonas. Are you through with Mr. Kruse? 

Mr. Cuuporr. No; I have some questions to ask. There will be a 
recess for 10 minutes for the purpose of giving the reporter a rest. 

(A short recess. ) 

Mr. Cuuporr. The subcommittee will be in order. Mr. Kruse, | 
have some questions to ask you. I want to get something straight in 
my mind. I believe you said that you are executive representative of 
the Pacific Gas & Electric Co.; is that right ? 

Mr. Kruse. That’s correct. 

Mr. Cuuporr. What are your duties as executive representative! | 
mean besides being a lobbyist? I think you said you are a registere«| 
lobbyist in Washington. What are your other duties? 

Mr. Kruse. W ell, they vary, Mr. Chairman. They vary from month 
to month and from day to day almost. .As I said in my statement, | 
am under the direction of the executive vice president, Mr. Gerdes, 
who is at the desk here with me, and I perform such duties as he 
determines. 

Mr. Cuuporr. Do you ever sit in with the legal department in their 
conferences to discuss these problems that the company might have in 
the course of its business ¢ 

Mr. Kruse. From time to time; yes. It might involve a contract 
with some of the cities or towns, and I might sit there more as an 
observer than anything else just to keep myself informed. 

Mr. Cuuporr. I presume you do the same thing when the board of 
directors have a meeting too? 

Mr. Kruse. Oh, no; I do not. 

Mr. Cuuporr. You never appear in front of the board of directors? 

Mr. Kruse. No; I donot. 

Mr. Cuuporr. So actually you merely report what you find or how 
you feel that the pulse of the Congress or the legislature of the city 
council or whoever runs your towns here in California, how they feel 
about certain problems concerning power, to your direct superior, who 
in turn may report it to the board of directors if he feels it important 

Mr. Kruse. That is afair statement I think. 

Mr. Cuuporr. Mr. Kruse, I understand that the company’s policy 
was in order to get around or not to have to comply with the Depart- 
ment of Interior regulations as far as wheeling of power, not to apply 
for a capacity of tr ansmission lines over 33 kilovolts in order that you 
would not be confronted with a wheeling situation; is that right? 

Mr. Kruse. That is as I understand it now; yes. 

Mr. Gerves. I think I should be asked that: question. Iam the man 
that made that decision. I think that question should be asked of me 
later or any time you wish. 

Mr. Cruporr. If Mr. Kruse can’t 

Mr. Kruse. I can’t be very informative on it, Mr. Chairman. 

Mr. Cuuporr. Do you know how the company was able to transmit 
its power? Did they build the lines around public lands? In other 
words, if they could have carried a transmission line across public 
lands, they could have built them 15 miles across the land and they 
may go 150 miles to get around it? 

Mr. Gerves. Nothing like that took place, of course. 

Mr. Cuvvorr. You did build transmission lines around public 
lands in order to avoid Government regulations; didn’t you? 
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Mr. Grerpes. Sometimes if we could avoid it by deviation, then we 
would get a perpetual right-of-way instead of a limited one. 

Mr. Cuuporr. I thought you had testified you avoided it wherever 
possible except in Trinity County which was 98 percent publicly 
owned, and therefore you couldn’t avoid it. 

Mr. Gerpes. I didn’t say that. 

Mr. Cuuporr. Who said it? Somebody said that. 

Mr. Gerpes. I didn’t say that. 

Mr. Kruse. I mentioned Trinity County, but I don’t think I made 
the rest of the statement. 

Mr. Gerpves. Don’t you think it would be better to ask me these 
questions, who is responsible for it ? 

Mr. Cuuporr. If Mr. Kruse can’t answer them, I certainly will 
save them for you, but I would like him to answer everything that he 
can answer on his own. 

Now if you had to skirt public lands to build transmission lines and 
it costs more money to do that—I think that goes without saying, that 
if you can build a transmission 100 miles stright, if you have to build 
it around a circle, it costs more money; isn’t that right? 

Mr. Kruse. It could be. It depends on the terrain. 

Mr. Gerves. We never did that. 

Mr. Cuuporr. Didn’t you ever avoid building lines over public 
lands, Mr. Gerdes ? 

Mr. Grerpes. We have, we and all the power companies that I know 
about will if by modest expenditure you can avoid going over public 
lands and acquire a perpetual right-of-way from private citizens, why 
we doit. Our title is better and 

Mr. Cuuporr. Even though it costs more money ? 

Mr. Grerpes. Even though it costs a modest amount of money more. 

Mr. Cuvuporr. Your company is not worried about more money 
because vou go in front of the California Public Utility Commission 
and get a higher rate. 

Mr. Grerpes. We are very much concerned about money. You say 
we go in and get: higher rates. We have only had 1 major rate case, 
electric rate case, in the last 15 years, and that was an 18-percent 
Increase. 

Mr. Youncer. Mr. Chairman, I object. I think that is a slanderous 
remark upon the public utility commision of this State of California, 
and I want to enter a protest. 

Mr. Cuuporr. Mr. Younger, if you would listen to me, I did not 
say that the public utility commission 

Mr. Younger. Repeat the question. 

Mr. Cuuporr. Let me finish. I said they go in and ask for a higher 
rate. I didn’t say they get a higher rate. I said they ask for one. That 
is the place you go for a rate; isn’t it ? 

Mr. Youneer. Your statement was: 

You are not concerned with money because you can go to the utilities commis- 
sion and get a better rate any time you want to. 

Mr. Cuvuporr. I said ask for a higher rate. 

Mr. Horrman. Let’s read the record. 

Mr. Cuvuporr. I think we are splitting hairs, but you still ask for 
a higher rate from the public utility commission when you want it 
or think you are entitled to it; isn’t that right? 
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Mr. Gurves. The law provides that we can make an application. [| 
told you that in the last 15 years we have had 1 application for a major 

rate increase. 

Mr. Cuvuporr. I am not criticizing you on that. I am just asking 
you whether that is true. If you find in order to supply power you 
have to spend more money to build transmission lines and other things, 
and you are not getting a fair return on your investment, you go to 
the public utility commission and ask them for a higher rate, so that 
you can geta fair return on your investment. 

Mr. Gerpes. But we don’t spend more money than is prudent. We 
construct our transmission lines and we construct all of our other prop- 
erty at the lowest possible cost, and I think our record here in Cali- 
fornia demonstrates that. 

Mr. Cuuporr. You operate very economically ? 

Mr. Gerpves. I think we do. 

Mr. Cuuporr. Except that your lobbying is quite expensive, isn’t it? 

Mr. Gerpes. No, I think our lobbying is quite modest. 

Mr. Cuuporr. Let me ask Mr. Kruse a few questions, 

Mr. Horrman. May I ask, did your counsel get the information by 
snooping through the private files ? 

Mr. Cuuporr. This is out of the Clerk of the House’s office. 

Mr. Horrman. Good. Does that also include campaign contribu- 
tions by the CIO? 

Mr. Cuvporr. I don’t know, but I think probably it should if they 
did get some contributions from the CIO. 

Mr. Horrman. I would think so. 

Mr. Cuuporr. It would amaze me if the CIO gave the Pacific Gas 
& Electric contributions, but if they did, it should be in there. 

Mr. Gerpes. It would surprise me, Mr. Chairman. 

Mr. Cuuporr. Mr. Kruse, Mr. Gerdes just testified that your lobby- 
ing expenses were very, very modest. Now I am reading from a re- 
port of the Clerk of the House of Representatives. 

Mr. Jonas. Mr. Chairman, will you forgive me for interrupting you. 
May I ask what is the purpose of line of testimony? It has nothing 
whatever to do with the regulation. Its sole purpose is to try to em- 
barrass a business enterprise in the State of California. What purpose 
can you gain in stating on the record whether it is a big amount or a 
small amount? 

Mr. Cuuporr. I want to say this to you, Mr. Jonas. Nobody asked 
about lobbying until Mr. Hoffman started to discuss it and Mr. Kruse 
started to discuss it, and I thought since we are talking about lobby- 
ing and it being an honorable profession, we ought to talk a little bit 
about what the company spends. 

IT would like very much to ask the question. If you will note, I have 
never ruled you out of order on any question, I have never even ruled 
Mr. Hoffman out of order on any question that he asked. 

Mr. Horrman. What? 

Mr. Cuuporr. I took issue with him once in a while, but I certainly 
let me him ask it. I never stopped him. 

Mr. Jonas. [have no right to stop you. 

Mr. Cuuporr. You are just asking me and I am giving you my 
answers. 
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Mr. Jonas. I am asking if you think that serves any useful purpose 
and if it will help the committee get to the issue that you stated in 
the beginning concerns the committee ? 

Mr. Gerves. Mr. Jonas, all of these expenses have been filed with the 
California Public Utilities Commission, they have been filed with the 
Congress, they are available to the newspapers, and occasionally the 
newspapers mention them. 

Mr. eae. This all out of public record. I am not digging any- 
thing up, I am not making any statements. 

Mr. Jonas. That isthe} point. 

Mr. Cuuporr. Since Mr. Gerdes said they spent a very modest 
amount on lobbying: 

Mr. Jonas. He said that in answer to your question. 

Mr. Cuuporr. Of course, “modest” is a rather relevant term. What 
I might think is modest and you might think is modest, the Pacific Gas 
& E lectric might think is exorbitant, : and vice versa. 

Mr. Horratan. Mr. C hudoff, just one word. You said I brought 
in about the lobbyist. You folks have been harping on this lobbyist 
business. All I was attempting to do was to show the profession of 
the lobbyist is just as honorable as that of the lawyer or the doctor, 
that is all. 

Mr. Cuvporr. I have never said it was dishonorable. I only said 
it was a shame some of the little people didn’t have a few lobbyists 
in Washington. 

Mr. Horrman. No, we have certain groups of Communists who 
believe in this left-wing idea of giving everything away. 

Mr. CHuUpDorFrF. You mean anybody that doesn’t believe what you 
believe is a left-winger. 

Mr. Horrman. Oh, no, my goodness, no, I never even dreamed it. 

Mr. Gerves. Mr. Chairman, may I also say that all our lobbying 
expenses are not claimed as part of our operating expenses before 
the California Public Utilities Commission. All of those expenses 
are paid solely by the stockholder and not by the ratepayer. 

Mr. Cuuporr. I am not saying that they are. I just want to read 
it for the record. 

Mr. Horrman. Let him put it in. By doing so, the trend of the 
hearings is shown. 

Mr. Cuuporr. I read from the report of the Clerk of the House 
for the lobbying expenses filed by Herman Kruse, registered lobbyist 
for the Pacific Gas & Electric Co. .. 1954 [ Reading: | 

First quarter, salary $4,501; expenses January 8 to March 23, 1954, Statler 
and Shoreham Hotels, $2,996.23, meals elsewhere, $769.65, taxi and so forth, 
$416.57, trains, Southern Pacific, March 18, $171.80, total expenditures, $4,354.25. 

Second quarter, 1954, salary $1,888.60; expenses April 25 to June 30, 1954, 
Statler and Shoreham Hotels, $1,805.73, meals elsewhere, $391, taxi and so 
forth, $275.67, total expenditures, $2,472.40. Two air trips charged to company 
April 25 and June 10, no amount shown. 

Third quarter, 1954, salary $2,454.48; expenses July 1, 1954, to yo gg ne 30, 
1954, Shoreham Hotel, $2,161.10, meals elsewhere, $644, taxis and so forth, $509.01. 
Total expenditures, $3,314.11. 

Fourth quarter, 1954, no salary and no expenses. I presume that Congress 
was not in session. 

First quarter, 1955, salary $3,503.21: expenses January 5, 1955, to March 31, 
1955, Mayflower Hotel room, meals, valet, telephone and telegraph, stenographic 
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and miscellaneous, $2,988.93, meals other than at the Mayflower, $1,111.19, taxis, 
tips, supplies, and miscellaneous, $1,002.39. Total expenditure, $5,100.21. 

Second quarter, 1955, salary $2,888.13; expense April 11, 1955, to June 25, 
1955, Mayflower Hotel, $2,109.76, meals elsewhere, $1,112.40, taxi and so forth, 
$941.46, total expenditures $4,163.62. Two round-trip fares April 10 and June 
12, 1955, charged to company. 

Mr. Horrman. Have you any idea what the expenses of this com- 
mittee in lobbying for REA amount to? 

Mr. Cuvuporr. T don’t know, but I think Mr. Jonas asked the ques- 
tions and I think he got the answers. 

Mr. Jonas. The record shows, since we are on that subject, | 
believe the people who filed the report showing largest amounts paid 
for lobbying were not the private utilities but were various organiza- 
tions of Government employees, the CIO, the A. F. of L. and: the 
National Rural Electric Association. 

Mr. Horrman. And ADA. 

Mr. Jonas. Mr. Ellis testified, I think, the costs of his operation 
were pretty close to that of the amounts filed by the private utilities 
for 1954. 

Mr. Cuvuporr. I think you are right. I think the record speaks 
for itself. Nobody is objecting to that. I felt that we should show 
exactly what they spend for lobbying, since the question came up. 
Now, Mr. Kruse, do you have a special] account at the Matson Buaild- 
ing office designated as a special account ? 

Mr. Kruse. I do have. 

Mr. Cuuporr. How does that account operate? Does your salary 
go in there or your lobbying expenses ? 

Mr. Kruse. Let me give you a for instance. I think that would 
be the best way to do it. 

Mr. Cuuporr. I would rather not have a for instance. I would 
rather have you tell me about it. 

Mr. Kruse. O. K. If I am going on a trip from San Francisco 
to Washington, I get an advance from the company. I deposit that 
advance in my expense account. While I am gone I draw on that 
account for expenses while in Washington. At the end of the month, 
I file an expense statement with the company. I am reimbursed 
and deposit that back to the account, and then I pay the advance 
given to me in the beginning. 

Mr. Cuuporr. Do you pay these bills by check out of the special 
account ? 

Mr. Kruse. Yes. 

Mr. Cuuporr. You don’t draw any checks to cash ? 

Mr. Kruse. I consider that acheck. I draw a check to cash. 

Mr. Cuvuporr. You draw a check tocash? 

Mr. Kruse. Yes. 

Mr. Cuuporr. And then you pay out of that cash the various bills 
and then you submit a report to the company and they in turn of 
course reimburse you for your expenses? 

Mr. Kruse. That’s right. 

Mr. Cuvporr. And does all the money that goes into that special 
account come from the P. G. & E. and no other plac e! 

Mr. Kruse. It has no other source whatever. Theoretically at the 
end of the month there would be no balance at all if all the checks 
cleared, all the deposits cleared at the same date. 
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is, Mr. Cuvuporr. And I understand that in that special account from 
95 July 8, 1954, until July 12 of 1955 you deposited $18,899.75. Does 
th, that figure sound correct ? 
ine Mr. Kruse. If that is what it shows, that is what it is. 

Mr. Gerpes. Would you give me the dates again ? 
m- Mr. Cuvporr. From July 8, 1954, to July 12,1955. Would you like 

me to break down the deposits? I will dothat for you. 

es- Mr. Gerpes. That’s all right. 

Mr. Cuuporr. $18,899.75. You made various withdrawals from 
I that account on behalf of your firm or company; is that right 
uid Mr. Kruse. That is right. 
Zi- Mr. Cuuporr. I was just wondering, on July 14, 1954, you with- 
the drew $1,118.36. That is at one withdrawal. Why would you need 

to take out that much money at one time? 

Mr. Kruse. Is there any record I took it out/ 
ion Mr. Cuuporr. The record shows in your special account that on 
ties July 14, 1954, you withdrew $1,118.36. 

Mr. Jonas. In 19 what? 
aks Mr. Cuuporr. 1954. 
LOW Mr. Kruse. I might have been paying a hotel bill or paying some 
up. other bill. I don’t recall that I ever drew that kind of money out. 


ild- withdrew it in cash. 
Mr. Cuuporr. We tried to get from the company, to be fair to 
you, what you used that check for, but we were advised, my staff tells 


ary me—I can’t say of my own knowledge—that the company told the 
counsel for the staff that those checks, canceled checks, were destroyed 

yuld and the stubs were destroyed, and therefore we couldn’t find that out. 
and I thought you might help us. 

yuld Mr. Dorie. You are referring to a conversation I had with Mr. 

Lanigan. Mr. Lanigan has been supplied with the detail of every 

1SCO expense account filed by Mr. Kruse during the entire period to which 

that you refer. He has the vouchers in support of that expense account. 

that he has the hotel bills in his possession. Mr. Kruse’s practice was to 

nth, pay his hotel bills by check. 

rsed Mr. Cuvporr. Mr. Doyle—— 


ance Mr. Dorie. Will you permit me, sir, to finish what I was saying? 
Mr. Cuuporr. I thought you were through. You may finish. 
ecial Mr. Doze. I do not know the precise amount to which you refer. 


but I would suppose that it was in payment of a hotel bill now in the 
possession of the comimttee’s counsel. 

Mr. Cuuporr. May I just say this to vou, Mr. Doyle. I am not 
questioning the hotel bill at the Mayflower Hotel, $2,988.93. TI am 
questioning meals other than the Mayflower and taxi rides, and so 

forth, 
bills Mr. Doytr. What is your question about them, sir? 
n of Mr. Cuuporr. It appears $1,000 every 3 months is a lot of money 
to pay for taxicabs. 
: Mr. Dorie. You say you are questioning them. What is your 
ect question about them ? 
Mr. Jonas. Before you answer that, may I ask a question? 


t - Mr. Cuvpor F. Maybe T can answer you both at the same time, sO 
hecks vo ahead, Mr. Jonas. 
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Mr. Jonas. Do you mean to say that this committee has been send- 
ing people out looking into Mr. Kruse’s personal bank account ? 

Mr. Cuuporr. Yes, sure. Not personal, no. It is a special account. 

Mr. Jonas. Why was that matter never presented to this committee, 
and who authorized that sort of an investigation without coming be- 
fore the committee? 

Mr. Cruuporr. I authorized it. I have a right to under the rules. 

Mr. Jonas. I never heard of this. We did not authorize it. 

Mr. Cuuporr. When I was on Mr. Hoffman’s subcommittee he never 
brought anything to me, and he was operating under the rules and I 
never questioned him. 

Mr. Jonas. Let me get straight whether, as a member of this sub- 
committee, I have any right to know what is going on before I have it 
presented i in testimony. 

Mr. Cuvorr. Let me say this to you. I think I can answer it this 
way. Mr. Kruse isa registered lobbyist for the Pacific Gas & Electric 
Co., and as a registered ‘lobbyist we felt 

Mr. Jonas. We? We who? 

Mr. Cuuporr. I mean I felt that it was well to look into the ex- 
penditures as a registered lobbyist, of Mr. Kruse’s account. Now 
very, very frankly, since Mr. Kruse hi id figured in the change of regula- 
tions and we didn’t know where this payment had come from, we 
thought it might shed some light on our investigation. 

Mr. Jonas. Wait a minute. May I ask something ? Are you try- 
ing to infer that you had some suspicion that there was some bribery 
involved ? 

Mr. HorrmMan. Sure. 

Mr. Cuuporr. No; I am not inferring anything. 

Mr. Horrman. Sure, that is what he is doing. 

Mr. Jonas. Are you also telling me here as a minority member of 
this committee it is not your responsibility or it is not proper for you 
to discuss with the minority matters as important as that? 

Mr. Cuuporr. I gave the authority to make an investigation the way 
I think is correct. If you don’t agree with me, you have a perfect 
right to say it. 

Mr. Jonas. Will you repeat to me the rule that says that ? 

Mr. Horrman. His insinuation is that the minority members are 
in cahoots with the lobbyists in attempting to bribe somebody in the 
Department. That is what it boils down to. 

He didn’t dare let us know for fear we might stop it. That is just 
on a par with the statement of Mr. Moss that the minority member, 
Mr. Knox, was trying to intimidate a witness. 

Mr. Cuvporr. I would like to read rule 12 from the Rules of the 
Committee on Government Operations. [Reading :] 





The staff of the committee shall be subject to the direction of the chairman and 
shall perform such duties as he may assign. 

Mr. Jonas. But that doesn’t say that you can send them to China. 

Mr. Cuvnorr. I certainly could. I could send them to China if | 
felt they had to find out something that was of interest to this com- 
mittee. You don’t like this, I know, Mr. Jonas, but I am going to 
make any investgiation I think is necessary in my opinion, as I see fit. 

Mr. Jonas. And you think you have the right to do that without 
even informing the minority members of what you are about. 
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Mr. Cuuporr. I certainly do, and Mr. Hoffman always did it when 


nd- he was chairman. 
Mr. Horrman. Wait a minute. 
int. Mr. Cuuporr. He never informed the majority members at times. 
tee, Mr. Jonas. I don’t think that is a fair way to run a committee 
be- investigation. I don’t see why you have minority members if we 
can’t be consulted in advance about important matters of that sort. I 
would like to state for the record and publicly that the minority 
members of this subcommittee never knew that you were going into 
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ver such an investigation as that in advance, and I just don’t think that f 
id I is the way to conduct an impartial objective investigation of one of the : 
coordinate branches of the Government. ; 

sub- Mr. Cuuporr. I am not accusing anybody of doing anything wrong. ) 
re it This is a factfinding body. All I want to do is get facts. I am not f: 
accusing anybody of anything. You will have an opportunity to vote 

this on the report, and if you don’t like the report, you can write your ki 


tric own views 
Mr. Jonas. I expect to. 
Mr. Cuvuporr. I presume that you will. 


| eX- Mr. Jonas. You can't say you haven’t been accusing people. You 

Now have been accusing people without even giving them a chance to 

‘ula- be heard. 

, we Mr. Cuvuporr. I haven’t accused anybody. I am only asking ques- 
tions. You don't like the questions; that is your privilege. 

try- Mr. Jonas. I think if you are going to investigate somebody’s bank 


bery account and if you had in mind questions of possible bribery or misuse 
of public funds, that is important enough that we should be permitted 
to know that it was going on. 
Mr. Cuuporr. There is no question of the misuse of public funds 
at this point. I presume that public funds are property of the Govern- 


ar of ment of the United States, the taxpayers. 

you Mr. Horrman. Mr. Chairman, your statement that you did this, that 
and the other—and you have made those so often during the hear- 

way ings—that it was a course that I had followed or a policy I had 


rfect adopted. I just want to say that statement of yours that I did this, 
that and the other is wholly inaccurate. I think you think so, but 
you are way off base. 


ET A EE NET 


S are Mr. Younger. Mr. Chairman, may I make just one statement here ? 
n the As a member of the full committee, I want the record to show that I ; 
have known Herman Kruse for a long time. He is a resident of my | 
; just district, a highly respected citizen of San Mateo County, and a resident 
nber, of San Mateo C ounty for a good many years, and I resent very much 
« committee or a subcommittee of which I am a member of the whole 
f the committee coming in and wasting Government money in quantities 
trying to, well, I would say discredit in every way possible a man that 
n and we have the highest confidence in, and I want the record to show that. 
because when it comes to expenditure of money or the unwise use of 
‘hina. money, as a member of the general committee certainly I will quest ion : 
a if | the use of Government funds of this subcommittee in going into any : 
com- such character assassination as now seems to be possible on the part 
ng to of this subcommittee. That is my statement, and I want it there. 
ee fit. Mr. Cuuporr. Mr. Younger, I want to make an answer to it. You 


thout certainly have a right to make a statement. I haven’t accused Mr. 
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Mr. Jonas. Do you mean to say that this committee has been send- 
ing people out looking into Mr. Kruse’s personal bank account? 

Mr. Cnuuporr. Yes, sure. Not personal, no. It is a special account. 

Mr. Jonas. Why was that matter never presented to this committee, 
and who authorized that sort of an investigation without coming be- 
fore the committee? 

Mr. Cuvporr. I authorized it. I have a right to under the rules. 

Mr. Jonas. I never heard of this. We did not authorize it. 

Mr. Cuvuporr. When I was on Mr. Hoffman’s subcommittee he never 
brought anything to me, and he was operating under the rules and I 
never questioned him. 

Mr. Jonas. Let me get straight whether, as a member of this sub- 
committee, I have any right to know what is going on before I have it 
presented i in testimony. 

Mr. Cuvorr. Let me say this to you. I think I can answer it this 
way. Mr. Kruse is a registered lobbyist for the Pacific Gas & Electric 
Co., and as a registered ‘lobby ist we felt 

Mr. Jonas. We? We who? 

Mr. Cuuporr. I mean I felt that it was well to look into the ex- 
penditures as a registered lobbyist, of Mr. Kruse’s account. Now 
very, very frankly, since Mr. Kruse had figured in the change of regula- 
tions and we didn’t know where this payment had come from, we 
thought it might shed some light on our investigation. 

Mr. Jonas. Wait a minute. May I ask something ? Are you try- 
ing to infer that you had some suspicion that there was some bribery 
involved ? 

Mr. Horrman. Sure. 

Mr. Cuuporr. No; I am not inferring anything. 

Mr. Horrman. Sure, that is what he is doing. 

Mr. Jonas. Are you also telling me here as a minority member of 
this committee it is not your responsibility or it is not proper for you 
to discuss with the minority matters as important as that? 

Mr. Cuuporr. I gave the authority to make an investigation the way 
I think is correct. If you don’t agree with me, you have a perfect 
right to say it. 

Mr. Jonas. Will you repeat to me the rule that says that ? 

Mr. Horrman. His insinuation is that the minority members are 
in cahoots with the lobbyists in attempting to bribe somebody in the 
Department. That is what it boils down to. 

He didn’t dare let us know for fear we might stop it. That is just 
on a par with the statement of Mr. Moss that the minority member, 
Mr. Knox, was trying to intimidate a witness. 

Mr. Cuvuporr. I would like to read rule 12 from the Rules of the 
Committee on Government Operations. [Reading :] 





The staff of the committee shall be subject to the direction of the chairman and 
shall perform such duties as he may assign. 

Mr. Jonas. But that doesn’t say that you can send them to China. 

Mr. Cuvporr. I certainly could. I could send them to China if | 
felt they had to find out something that was of interest to this com- 
mittee. You don’t like this, I know, Mr. Jonas, but I am going to 
make any investgiation I think is necessary in my opinion, as ‘T see fit. 

Mr. Jonas. And you think you have the right to do that without 
even informing the minority members of what you are about. 
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Mr. Cuuporr. I certainly do, and Mr. Hoffman always did it when 
he was chairman. 

Mr. Horrman. Wait a minute. 

Mr. Cuuporr. He never informed the majority members at times. 

Mr. Jonas. I don’t think that is a fair way to run a committee 
investigation. I don’t see why you have minority members if we 

can’t be consulted in advance about important matters of that sort. I 

would like to state for the record and publicly that the minority 
members of this subcommittee never knew that you were going into 
such an investigation as that in advance, and I just don’t think that 
is the way to conduct an impartial objective investigation of one of the 
coordinate branches of the Government. 

Mr. Cuuporr. I am not accusing anybody of doing anything wrong. 
This is a factfinding body. All I want to do is get facts. I am not 
accusing anybody of anything. You will have an opportunity to vote 
on the report, and if you don’t like the report, you can write your 
own views. 

Mr. Jonas. I expect to. 

Mr. Cuvporr. I presume that you will. 

Mr. Jonas. You can’t say you haven’t been accusing people. You 
have been accusing people without even giving them a chance to 
be heard. 

Mr. Cuvporr. I haven’t accused anybody. I am only asking ques- 
tions. You don't like the questions; that is your privilege. 

Mr. Jonas. I think if you are going to investigate somebody’s bank 
account and if you had in mind questions of possible bribery or misuse 
of public funds, that is important enough that we should be permitted 
to know that it was going on. 

Mr. Cuuporr. There is no question of the misuse of public funds 
at this point. I presume that public funds are property of the Govern- 
ment of the United States, the taxpayers. 

Mr. Horrman. Mr. Chairman, your statement that you did this, that 
and the other—and you have made those so often during the hear- 
ings—that it was a course that I had followed or a policy I had 
adopted. I just want to say that statement of yours that I did this, 
that and the other is wholly inaccurate. I think you think so, but 
you are way off base. 

Mr. Youncer. Mr. Chairman, may I make just one statement here ? 
As a member of the full committee, I want the record to show that I 
have known Herman Kruse for a long time. He is a resident of my 
district, a highly respected citizen of San Mateo County, and a resident 
of San Mateo C ounty for a good many years, and I resent very much 
a committee or a subcommittee of which I am a member - the whole 
committee coming in and wasting Government money in quantities 
trying to, well, I would say discredit in every way semi a man that 
we have the highest confidence in, and I want the record to show that, 
because when it comes to expenditure of money or the unwise use of 
money, as a member of the general committee c ertainly I will question 
the use of Government funds of this subcommittee in going into any 
such character assassination as now seems to be possible on the part 
of this subcommittee. That is my statement, and I want it there. 

Mr. Cuuporr. Mr. Younger, I want to make an answer to it. You 
certainly have a right to make a statement. I haven’t accused Mr. 
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Kruse of anything. All I want Mr. Kruse to do is to give this sub- 
committee, which is a factfinding body, an answer to some questions 
concerning money that he put in the public record. I didn’t put it 
in. This1s filed with the Clerk of the House, and I think as a Member 
of Congress 

Mr. Younger. The questions you are asking aren’t on that. They 
are in regard to an account that he has in a bank in San Francisco, 
and is not a part of public record. 

Mr. Cuuporr. Mr. Younger, a lobbyist is a man who influences 
legislation for a fee. Now, whether he operates independently or for 
a company he must show how much money he receives from the per- 
sons that he is working for to influence legislation. 

He must show how much money he spent and how he spent it and 
why he spent it, and in my opinion, the fact that you report to the 
Clerk of the House blanket expenditures, we have the right as the 
Committee on Government Operations to look into what these other 
expenditures are. And certainly, Mr. Kruse has nothing to hide, if 
he has done nothing wrong, and I am not accusing him of doing 
anything wrong. 

Mr. Dorie. Mr. Chairman, you subpenaed Mr. Kruse’s bank ac- 
count. It has been produced. You requested his expense accounts. 
They have all been produced. 

I ask you whether the Congress has authorized this subcommittee 
to conduct an investigation of lobbying activities. Is that why you 
are here, sir? 

Mr. Cuuporr. We certainly have the right to look into it if it is 
related to the question of regulations—— 

Mr. Doyte. I had not understood that your committee was so au- 
thorized, nor do I believe you have informed us of any authority to 
that end. weber Sherhe 

Mr. Cuuporr. I don’t think we have. 

Mr. Dorie. However, you are at perfect liberty to go ahead with 
this. 

Mr. Cuuporr. If you want to advise Mr. Kruse not to answer these 
questions because I am exceeding my authorization, you have a perfect 
right to do it. 

Mr. Dorr. Of course, I do not. I was simply trying to—— 

Mr. Cuuporr. Certainly, if I had in the back of my mind any harm 
to Mr. Kruse, I would have asked him to put his hand on the Bible. 
He has not been sworn. I didn’t ask that he be sworn. I presume, 
I think, and I believe he is telling us the same story he would have told 
us if he had been sworn. 

We have sworn practically no witnesses in this investigation. We 
are trying to get some facts. Now, if you don’t want to give us the 
facts, that’s all right with me. Advise your client 

Mr. Doyte. You couldn’t make a more ridiculous statement than 
that. You have not asked a question that has not been answered, 
nor do [expect you will. Proceed, Mr. Chairman, with your questions. 

Mr. Gerves. I want to say we resent any suggestion that we are 
trying to cover up any information. We are here to give any infor- 
mation that we have. 

Mr. Moss. Mr. Chairman, as a member of this committee, I would 
like to point out just one fact. This is a committee of the Congress, 
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and I think that the attitude of the witnesses is certainly a most im- 
proper one, and I think that you should address the chairman and be 
recognized. 

We are clothed properly with authority to inquire into this, and as 
far as the minority members and Mr. Hoffman and the other gentle- 
men are concerned, when they start discussing the procedure used by 
this committee, it is duntical with the procedure used by other com- 
mittees of the House under both Republicans and Democrats. 

Mr. Horrman. Well, now that is not a statement as to the fact. 

Mr. Moss. That is an accurate statement. 

Mr. Horrman. Listen, boy, when you have been there a while, you 
will know more about this. 

Mr. Moss. Mr. Hoffman, I had the glorious experience of watching 
you preside as chairman of this committee, and I think you were the 
only man I ever recall from whom the subcommittee chairmen ac- 
tually took away the authority to conduct the business. 

Mr. Horrman. And the Congress restored it, bless your heart. 
The politicians took it away. The politicians in both parties took 
it away, and the result was to protect the gangsters and racketeers, 
and before they got through the Congress restored it by special act. 

Mr. Moss. I do not intend to sit on this committee and have wit- 
nesses or anyone else challenge the authority of the Congress. If 
they want to do it specifically, let them place it in the record. 
oan Horrman. They are not challenging the authority of the 

n 

Mr. Moss. Mr. Hoffman, you are entitled to your opinions, and I 
am entitled to mine, and. in my opinion they are challenging the au- 
thority of the Congress and they are not conducting themselves prop- 
erly when they stand and inject themselves without recognition from 
the Chair. 

Mr. Horrman. And here an individual accused a member—— 

Mr. Moss. I have no desire to hear anything further from you, Mr. 
Hoffman. I think the record speaks for itself. 

Mr. Horrman. You have gotten down to where you even attack 
the integrity of your colleagues. 

Mr. Moss. Mr. Hoffman, I have no desire to hear you further. I 
would like to point out that the lady at the right is not a member of 
the committee. 

Mr. Horrman. She is a minority staff member. 

Mr. Moss. She is not a member of the committee and has no right 
to interrupt by discussion. 

Mr. Horrman. If you think everybody is listening to you, you 
are way off the ball. 

Mr. Moss. Mr. Hoffman, the one thing that you have learned with 
your great years of wisdom in this eanieon is that you can be 
listened to. I am not desirous of having that type of listening. 

Mr. Horrman. You would even deprive the minority—note that, 
gentlemen, he would even deprive the minority—and there are 3 of 
us here to 2 of them, of the right to consult their own staff members. 

Mr. Moss. Don’t put words in my mouth. 

Mr. Horrman. Just how absurd can those birds get. 

Mr. Cuuporr. I think you have both called each other enough names. 
Do you want to save your discussion for lunch ? 
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Mr. Horrman. I wouldn’t have lunch with you on a bet. 

Mr. Cuuporr. Mr. Jonas. 

Mr. Jonas. I think some inferences could be drawn by persons who 
read the record that the witnesses objected to this line of questioning 
that you started. I would like for the record to show that I was 
the one who objected to it, and I have not heard Mr. Kruse object to 
answering the questions, nor Mr. Gerdes. 

Mr. Cuvporr. I think it is clear on the record, Mr. Jonas. You are 
right about that, and I think Mr. Doyle has further corrected the 
record by saying they will answer any questions we wish them to 
answer, and ask me to proceed. If everybody is through throwing 
brickbats at each other, Mr. Lanigan has a question. 

Mr. Laniean. I want to correct one statement, just to get the 
record accurate. I don’t have the expense account of Mr. Kruse in 
my possession. It was shown to me by the company, but it was left 
in the comany’s possession. 

Mr. Doyte. It is here in the room, Mr. Lanigan, you can reclaim 
possession of it any minute you want it. 

Mr. Cuvuporr. I would like to ask you just a couple more questions, 
and I think we will be through, Mr. Kruse. Is it true or isn’t it that 
check stubs and checks were destroyed, and you do have other records 
to substantiate your expenditures? 

Mr. Kruse. There never were any check stubs. I never have 
adopted the practice of keeping check stubs on my special account. 

Mr. Cuuporr. But you have bookkeeping to show the company 
exactly what you did with its money, is that right ? 

Mr. Kruse. Yes, for some of it. Now, I don’t make a record each 
time I get in a taxicab. I don’t make a record each time I eat, so it 
isn’t in detail. 

Mr. Cuuporr. You feel that the company has enough confidence 
in you to accept a blanket expenditure at the end of the day in your 
records, is that right ? 

Mr. Kruse. I guess they do, yes. 

(Discussion off the record.) 

Mr. Cuuporr. On the record. I would like to read to you for your 
future revenue returns from your Federal income-tax forms 1954, 
signed by T. Coleman Andrews, Commissioner, United States Treas- 
ury Department, District Director, Internal Revenue Service, and this 
is on page 6, second column under : | 


TRADE AND BUSINESS DEDUCTIONS OF EMPLOYEES, REIMBURSED EXPENSES OTHER 
THAN FOR TRAVEL AND TRANSPORTATION 


If your employer pays you an expense account or otherwise reimbursed you 
for money spent for him in connection with your employment, other than 
travel and transportation, you should add these payments to your wages and 
then subtract your actual allowable expenses of this type, but not more than 
the reimbursements. Attach a detailed statement in explanation. Any allow- 
able expense in excess of the reimbursed amount may be deducted as miscel- 
laneous expenses on page 3 of your return, if you itemize your deductions. 


I think it would be well for you to know that. 

Mr. Kruse. Thank you. 

Mr. Cuuporr. So your testimony, Mr. Kruse, boils down to this, 
as far as the regulations are concerned. Twelve companies got to- 
gether, or a certain number of western utilities got together, and feel- 
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ing that the regulations at that time concerning the wheeling of power 
over public lands and other regulations were not fair to the various 
utilities, they drew up a set of. proposed changes to the regulations. 
As I understand it, the Pacific Gas & Electric didn’t draw them, but 
the Idaho Power Co. drew them, is that right? 

Mr. Kruse. I heard that here today. 

Mr. Cuvporr. That is what has been testified. 

Mr. Gerpes. That is inaccurate. I said the Idaho Power Co. typed 
them, as far as I know. 

Mr. Cuuporr. But it was a joint meeting, and each one of these 12, 

or the number of companies, you are going to tell us who they are, I 
presume, when we get to your testimony, “drew them, and then they 
were typed in the office of the Idaho Power Co., not identified, given 
to Mr. Kruse who gave them to Mr. Davis who put them on Mr. 
Geissinger’s desk originally and they turned out to be verbatim the 
present “regulations with a very few changes. I am asking that of 
Mr. Kruse. Is that right? 

Mr. Kruse. I don’t know that it is just that way. 

Mr. Cuuporr. Do you think Mr. Gerdes will be able to tell us more 
about that? 

Mr. Kruse. I think it would follow better with his continuity or 
presentation. 

Mr. Cuuporr. In other words, what you are trying to tell us, and 
I am using this expression not to belittle you, but to describe you, 
you were the errand boy in this particular thing. 

Mr. Kruse. That isa pretty good way to put it. 

Mr. Cuuporr. Thank you, “Mr. Kruse. The committee will now 
adjourn for lunch until 2 o’clock. 

Mr. Dorie. Have you finished with Mr. Kruse? 

Mr.Cuuporr. Yes. Are there any other questions? 

Mr. Horrman. I want to know what became of that $1,100 you were 
talking about. Let’s get it. 

Mr. Cuuporr. Let’s get the record straight. For the first quarter 
in 1955 it shows you spent, in addition to your other expenses, meals 
other than the Mayflower, $1,111.19. Mr. Hoffman wants to know 
who you spent that on, what you bought, and 

Mr. Horrman. You were intimating there were some items of $1,100 
never explained. If they want to put something on the record here 
about the way that was handled 

Mr. Cuvuporr. He would like to know for me what you bought for 
meals other than the Mayflower. Where you ate them, what you 
got, whether the steaks were good, whether the cocktails were fine 
liquor or cheap bar liquor: is that what you want to know, Mr. 
Hoffman ? 

Mr. Horrman. You don’t need to talk for me. I am able to do it 
myself. I want them to put in the record information which will 
wipe out that insinuation that you put in there that there is one pay- 
ment that went to somebody that they didn’t want to account for. 

Mr. Cuvporr. If you don’t have them now, and you want to submit 
them later, we would like to have for the record, so there is no suspicion 

‘ast upon you or the Pacific Gas & Electric Co., a breakdown in each 
one of these quarterly reports under the Lobbying Act of the Clerk 
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of the House, what you mean by “meals other than the Mayflower” 
and what you got for each one of those expenditures. 

Mr. Dorie. Mr. Kruse can tell you right here and now, Mr. Chair- 
man. 

Mr. Cuvporr. All right, we would like to hear it. 

Mr. Kruse. It is obvious to anyone, I think, that spends any time 
at all in Washington or anyplace else that you don’t take all your 
meals in one place, and where I eat them in a hotel I sign for them and 
they are charged tomy room. If I eat them at a downtown restaurant 
or someplace else, I pay cash for them, and it is just that simple. 

Mr. Cuuporr. You are not trying to tell the committee you ate all 
this food yourself, are you ? 

Mr. Kruse. I certainly am not; no. 

Mr. Cuuporr. You entertained people? 

Mr. Kruss. Certainly. 

Mr. Cuuporr. That you wanted to talk to about these things, and it 
was a good way to entertain them by having lunch with them, break- 
fast with them or dinner with them, or a late snack. That is what you 
did with the money. There is no question about it. 

Mr. Kruse. I would subscribe to that. That is what itis. It is the 
same thing that you charge with a hotel bill. 

Mr. Cuuporr. People would like to buy me things like thet, if I 
go with them and listen to them. 

Mr. Horrman. Did you pay for my birthday cake the other day ? 

Mr. Cuuporr. Yes, I did. 

Mr. Horrman. There you are; I bet he didn’t put it in the account. 

Mr. Cuuporr. I was trying to soften you up. I won’t charge the 
committee. 

We will now adjourn for lunch until 2 o’clock. 

(Whereupon, at 12:35 p. m., the subcommittee recessed, to recon- 
vene at 2 p. m., of the same day.) 


AFTERNOON SESSION 


Mr. Cuuporr. The subcommittee will be in order. Now, gentle- 
men, I know that there was a lot of enthusiasm or rather overen- 
thusiasm shown this morning. 

We are a little apart in some of our opinions and beliefs, and in 
order that we can have some orderly procedure this afternoon, I would 
like to set down a set of rules that I think will be correct. 

We are not going to try to stop anybody from asking any question 
that they care to, but we are going to be recognized in sequence, and 
when you are through, you will tell me you are through and I will 
recognize the next member of the committee, and if something comes 
up that you would care to ask another question about, there will be 
another time around. 

I would appreciate, and I promise that I won’t interrupt anybody, 
if you will all agree not to interrupt each other as we goalong. I think 
that this morning we spent more time in a hassle, and the record will 
show it, than we did getting answers from the witnesses. 

Now, as to the witnesses, perhaps it was the general situation that 
caused them to sometimes get into our arguments. I would appreciate 
it a lot, and I think we will get along much better if the witneses will 
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answer questions asked of them; and if they have any questions, to 
address the Chair. 

If we do that, I am sure that we can get through promptly and 
get out of here in half the time, and won’t have the stenographer, 
who has given me a very justified complaint, saying that he feels he 
is a pretty good man in his business, but he says he can’t get down 
what five people are saying at the same time. 

He wants to make a good record; he wants it to be a true record. 
He wants it to be a correct record, so I think if we will follow those 
rules, I think we will all get along better, we will get finished faster, 
and nobody will be calling anybody else names. 

Now, our witness this afternoon is Robert H. Gerdes. 

Mr. Gerdes, will you identify yourself for the reporter, please? 


STATEMENT OF ROBERT H. GERDES, EXECUTIVE VICE PRESIDENT, 
PACIFIC GAS & ELECTRIC CO.; ACCOMPANIED BY MORRIS M. 
DOYLE, ATTORNEY FOR THE PACIFIC GAS & ELECTRIC CO. 


Mr. Gerpes. Mr. Chairman, my name is Robert H. Gerdes. I am 
executive vice president of the Pacific Gas & Electric Co. 

Mr. Cuuporr. You have a prepared statement ? 

Mr. Gerpes. I have a prepared statement. 

Mr. Cuuporr. Will you proceed, please ? 

Mr. Grerves. With your permission, then, I will read the statement. 

Mr. Knox. Mr. Chairman, may we have a copy of the prepared 
statement ? 

Mr. Cuuporr. It was my understanding that it was delivered to 
everybody. I am sorry if you don’t have it. Do you have a copy, 
Mr. Jonas 

Mr. Jonas. Yes, sir. 

Mr. Cuuporr. Mr. Younger, do you have a copy of Mr. Gerdes’ 
statement ‘ 

Mr. Youncer. No. Will you leave it right there ? 

Mr. Cuuporr. Mr. Gerdes, will you proceed. I think all the mem- 
bers of the committee have copies now. 

Mr. Gerpes. I will omit reading the first two identifying sentences. 

I appreciate the opportunity of appearing before your subcommit- 
tee and of testifying with respect to modification which have been 
made in certain regulations of the Department of the Interior relating 
to rights-of-way for transmission lines over public lands. 

There apparently has been some serious misunderstanding as to 
the part P. G. & E. played in the recommendations presented at the 
time the changes were proposed. 

The efforts of my company to obtain a change in these regulation 
were carried out in cooperation with a number of other western 
utility companies. This took place while I was general counsel for 
the company, and our participation in it was carried out under my 
general supervision. 

All the western utilities have a common interest in rights-of-way 
across public lands. A large part of the land area in the Western 
States is public land under the jurisdiction of the Department of the 
Interior. In order to extend service to customers it is sometimes 
necessary for the utilities to seek rights-of-way for transmission lines 
over these lands. 
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The capital expenditures required to construct transmission lines 
are substantial. In order to justify such expenditures utilities must 
have some assurance of being able to use the lines for a reasonably long 
period. It would be altogether imprudent if utilities were to make 
such expenditures under conditions which would require them to tear 
down the lines within a short time and rebuild them elsewhere. Any 
such conditions would be detrimental to customers in both service and 
rates, 

The first legislation authorizing rights-of-way for transmission 
lines was enacted in 1901. Since this law provided only for revocable 
permits to build lines across public lands, obviously it was not ade- 
quate. 

In 1911 the Congress authorized rights-of-way to be granted for 
periods of 50 years under general regulations to be promulgated by 
the head of the department concerned. The purpose of the 1911 stat- 
ute was to give reasonable permanence to the rights-of-way. Soon 
after the 1911 act was pape the Department of the Interior promul- 
gated regulations under which the utilities were able to obtain rea- 
sonably satisfactory rights-of-way over public lands. In 1948, how- 
ever, the Department devised and adopted four new regulations 
which seriously impaired the usefulness of rights-of-way. Counsel 
for a number of western utility companies, including myself, be- 
lieved that the new regulations disregarded the intent of Congress in 
the 1911 legislation. 

One of these regulations was the so-called wheeling regulation, 
which would require anyone having a transmission line on a right- 
of-way granted by the Department of the Interior to transmit or 
wheel Government power over that line. There are many objections 
to compelling the owner of a line to wheel power. 

Many of the objections are of a technical nature, involving complex 
problems of matching current frequencies as between different sources 
of power—which may be incompatible to some degree—line losses, 
rating of line capacities, and so on. 

In some cases these problems can be worked out to mutual satisfac- 
tion, but the solutions depend on the particular plant, equipment, and 
service requirements involved. Satisfactory solutions can only be 
reached by negotiation and mutual accommodation. 

In view of these considerations, P. G. & E. and other western utili- 
ties in 1949 presented strong objections to the Solicitor of the Depart- 
ment of the Interior with respect to the compulsory wheeling regula- 
tion. After considering these objections Solicitor Mastin G. White 
recommended and Secretary of the Interior Julius A. Krug ordered 
cancellation of this regulation insofar as it applied to transmission 
lines below 33,000 volts. Since that time P. G. & E. has had no ocea- 
sion to build transmission lines of higher voltage under Department 
permits. However, we felt that it was an improper regulation and 
we joined other western utilities in urging that it be canceled in its 
entirety. 

Our objection was to compulsory wheeling under unreasonable regu- 
lations. This is not to say that satisfactory wheeling arrangements 
cannot be accomplished by mutual agreement. The fact is that we 
actually have an important wheeling contract with the Department 
of the Interior entered into in 1951 under which we wheel Central 
Valley project power to preference customers of the Government. 
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The remaining three regulations promulgated in 1948 also seriously 
impaired the usefulness of rights- of. way over a lands. For con- 
venience I shall refer to these : as the “1,” “b,” and “m” regulations. 

The “1” regulation (43 C. F. R., 244.9 (1)) was nee aps the least 
important of these. In effect it attempted to define the scope of the 
right-of-way by providing that the landowner consent to Govern- 
ment occupancy of any part of the right-of-way “not actually occupied 
by the project.” We felt this to be unduly restrictive of the use and 
enjoyment of the right-of-way. 

I might add there parenthetically that it would permit houses or 
other structures to be built under the lines and create a serious 
hazard to life. 

We joined with other western utilities in proposing that it be 
limited so that it would not permit Government occupancy to _ 
extent that the right-of-way was “actually occupied or required | 
the project” or for “the full and safe utilization thereof.” This 
seemed to us an eminently reasonable modification. 

The “b” regulation (43 C. F. R. 244.44 (b)) related to the possi- 
bility of inductive interference with communication facilities whieh 
might result from the operation of the transmission line. We are. 
of course, entirely in sympathy with the need for avoiding suc} 
interference with communication facilities existing or authorized 
the time the line is built. 

But the regulation went much further and required the ownen 
of the line to desist from interference with any facility which might 
be built in the future. Future communication facilities should be 
designed with recognition of existing transmission lines and should 
stand any cost of avoiding interference. To require the owner of the 
transmission line to avoid interference with future facilities could 
in effect make the right-of-way revocable—the very thing that the 
1911 ot had been designed to prevent. 

The “m” regulation (43 C. F. R. 244.9) was more serious in some 
respects. It purported to authorize the Secret: iy of the Interior to 
order discontinuance of the use of the right-of-way whenever it might 
conflict with any reservoirs, dams, or similar works which might 
thereafter be constructed. This regulation would make the right-of 
way revocable if, perchance, the transmission line should interfere 
with some future public works project. 

Related to the problems arising under regulations “b” and “m” was 
regulation 244.9 (a), under which the owner of the land was required 
to agree to abide by any future regulations which the Secretary 
might make. Under it the applicants would be forced to agreed to 
comply with conditions which might be beyond the statutory authority 
of the Secretary. 

While these regulations were in force we did not accept any rights 
of-way under them. A number of applications for rights-of-way 
were made but were denied when we declined to accept them under 
the terms of these, what we regard as unreasonable regulations. ‘These 
denials were appealed through the usual steps in the Department of 
the Interior. Until recently we had a number of these appeals pend 
ing before the Secretary. 

In 1953 our Washington representative, Mr. Herman Kruse. who 
testified here today, was asked to get in touch with the Depart rise rit 
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of the Interior and ascertain the status of these appeals. He called on 
Mr. Clarence Davis, then Solicitor for the Department, and was in- 
formed that the regulations which were involved in the appeals were 
under review. Mr. Davis asked Mr. Kruse to ascertain the specific 
changes in the regulations considered necessary by the western utility 
companies. Mr. ‘Kruse passed this request on to our law department 
in San Francisco, and he was given a copy of a memorandum of 
suggested changes which had been worked’ out by the counsel for 
the interested utilities, including P. G. & E. 

This memorandum was the product of the joint effort of counsel 
for the several utilities which became concerned with the new regula- 
tions in 1948. 

I understand that Mr. Kruse delivered the memorandum to Mr. 
Davis and that the latter turned it over to Mr. James Geissinger, 
one of the attorneys on his staff. Mr. Geissinger then discussed by 
telephone some aspects of the proposed changes with attorneys in our 
law department. 

Kventually a number of the suggested modifications were adopted 
by the Department of the Interior; others were rejected. 

Many of the suggestions were of a technical nature, and related to 
such matters as the scale to be used in draw ings accompanying appli- 
cations, the granting of advance construction permits and procedure 
for setting rates to be charged for use of the right of way. Most of 
these technical changes were accepted by the Department. 

And I think I could add there that any fairminded person will say 
th . they were completely noncontroversial in nature. 

ow, let us consider what happened to the suggested changes in 
ovis regul: ations with which we were most seriously concerned. 

The ch: ange suggested in regulation “1,” permitting consistent use 
of the area by the Government, w as adopted. 

With regard to regulation “b,” involving inductive interference, 
the utilities recommended elimination of the requirement of avoid- 
ing interference with communication facilities which might be built 
in the future. This recommendation was not accepted. The regula- 
tion was entirely rewritten by the Department of the Interior to pro- 
vide that the grant of the right-of-way would not relieve the line 
owner from legal hi: ability for interference. The effect of this regu- 
lation is not entirely clear and we are not satisfied that it is consistent 
with a grant of full use of the right-of-way. 

The recommendation to eliminate regulation “m,” relating to can- 
cellation of rights-of-way to make room for future projects, “also was 
rejected by the Department of the Interior. While the revised regu- 
lation may provide some additional protection for the grantee of a 
right-of-way, we believe that further modifications are desirable. 

We feel strongly that Congress, in enacting legislation for grant- 
ing these rights-of-way, intended that public-utility companies and 
their customers, for whose service the rights-of-way would be used, 
should be given full use of the rights-of-way for the period of 50 
years permitted by the statute. 

We see no reason why the users of electric power should be thought 
less important and less deserving of consideration by our Govern- 
ment than the users of other public works that might be built later. 
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We see no reason why the users of electric power should be asked 
to pay part of the cost of future public works that interfere with the 
transmission lines that serve them. 

We see no reason why the persons to benefit by future public 
projects should not stand the cost of building those projects includ- 
ing the cost of rebuilding any transmission line with which they may 
interfere. 

As a public utility, we must make every effort to give service to 
customers in our area and to render such service at reasonable rates 
established under the jurisdiction of the California Public Utilities 
Commission. 

In order to accomplish this the rights-of-way upon which our 
transmission lines are built must be reasonably permanent. We and 
other utility companies for many years have urged the Department 
of the Interior to recognize this fact. To date, we have been only 
partly successful. 

We know that you, as Members of Congress, recognize our rights, 
indeed our duty, to see that our interests and the interests of our 
customers are properly and adequately represented. In the matter of 
these regulations we and the other utility c ompanies did nothing more 
than present our views before the proper officials of the Department 
of the Interior. 

My company over the years has had extensive dealings with the 
Department of the Interior and many other Government agencies, 
where the activities of public utilities and the Government are inter- 
related. In order to handle these matters it is necessary for com- 
pany representatives to confer with public officials and present our 
views. I believe that no one honestly can question the entire pro- 
priety of Mr. Kruse’s participation in these right-of-way matters. 

We shall continue to urge the adoption of laws and regulations 
which we believe to be right, and we trust that it will never be con- 
sidered improper or unwise for a Government official to agree with us. 

Mr. Cuuporr. Mr. Lanigan, do you have any questions ? 

Mr. Laniean. Could you tell us how you happen to be here today 
making this statement? Could you give us the background of why 
you are here. 

Mr. Gerpes. As I think you know, Mr. Kruse, one of our repre- 
sentatives, was subpenaed, at least in Washington, to appear before 
this committee, and I agreed with you, agreed with members of the 
staff, to produce Mr. Kruse in San Francisco. 

It was deemed that due to the rather incidental part that Mr. Kruse 
had to do with those matters, it was deemed by me that I should 
appear, in view of the fact that most of these activities were carried 
on when I was general counsel, and therefore responsible for what 
was done. 

Mr. Lantean. So you are appearing in effect at your request, not 
at the committee’s request. 

Mr. Gerpves. I am appearing here to complete a picture. As long 
as Mr. Kruse was not in the position to tell the full story because of 
the fragmentary knowledge that he had of the subject, I felt that I 
should appear and give a more complete picture of what you were 
investigating. 
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Mr. Laniean. The chairman of the full committee also issued a 
subpena which was served upon one of the officials of your company, 
Mr. Dreyer, I believe. 

Mr. Gerpes. Yes, Mr. Walter Dreyer. 

Mr. Lanican. Asking that the documents of the company which 
related to this change in regulation be delivered to the committee, 
and did not you also state that you were more familiar with those 
documents and felt that you should answer the subpena, rather than 
Mr. Dreyer? 

Mr. Gerpes. Well, what I said was Mr. Dreyer knew nothing about 
this subject. Mr. Dreyer is vice president in charge of engineering, 
and he had no connection with this subject at all. 

I said that these files were, some of them, in my office, and that I 
was the man in the company that had most to do with this subject, 
that is, so far as responsibility was concerned. 

Actually, most of the contracts were made by men in my office. 

Mr. Lanigan. You felt you were the proper one to respond, rather 
than Mr. Dreyer ? 

Mr. Gerpes. Well, I knew that Mr. Dreyer was not the man, be- 

cause he couldn't have told you anything about it at all. 

Mr. Laniean. For the record I mise say that we subpenaed 
Mr. Dreyer at the suggestion of Mr. Carter, one of your representa- 
tives in ‘Washington. “We didn’t know one official from the other, 
and we just took his suggestion. Maybe he misunderstood what we 
were trying to get. 

Now, are you a director of the Pacitic Gas & Electric Corp. ? 

Mr. Gerves. I am a director. 

Mr. Lanican. When did you soem director ? 

Mr. Gerpes. Oh, 2 or 3 years ago. I don’t exactly remember. 

Mr. Lanican. Was it prior to 1953? 

Mr. Gerpes. I would say it might have been in 1953, but I just don’t 
have the—it is either 2 or 3 years. 

Mr. Lantean. When did you become general counsel for P. G. & E.? 

Mr. Gerpves. I became general counsel for P. G. & E. about 10 years 
ago. 

Mr. Lanican. And when did you become executive vice president ? 

Mr. Gerpes. I became executive vice president, I think it was on 
June 1, this year. 

Mr. Lanitgan. Would you say that at the time Mr. Kruse was get- 
ting this information at the request of Mr. Davis you were director? 
Do you recall that? 

Mr. Gerves. I think I was. I am not positive, but I think so. 

Mr. Lanican. And you were also general counsel at that time? 

Mr. Gerpes. I was vice president and general counsel. 

Mr. Lanigan. Now, have you brought to the committee room the 
documents that were subpenaed ? 

Mr. Gerpves. We have. 

Mr. Lanican. Have you brought every document that related to the 
change in the regulations that is in the possession of the Pacific Gas & 
Electric Co. ? 

Mr. Gerves. As far as I know, every such document is in this room. 
Now, I want to say, I may say this, as far as my part in it is concerned, 
the job of collecting this material I turned over to our attorney, Mr. 
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Morris Doyle, and to Mr. Fred Mielke, in our law department; and 
they undertook to collect the correspondence that there was in the 
company. 

I sent out a letter to all of our divisions, where some of the corre- 
spondence existed, requesting them to send in all of the documents that 
appeared to come under the request of the committee. 

Mr. Lanican. Are the documents that were found to be situated 
in the files of the law department of Pacific Gas & Electric Co. in this 
group of documents that you have brought ? 

Mr. Gerves. They are in the room, as I understand it. 

Mr. Laniean. And are you willing to turn every single document 
that was subpenaed over to the committee ? 

Mr. Gerpes. I would like our counsel to make a statement with re- 

gard to the correspondence that was had between attorneys. 

Mr. Dove. Would you like to hear that, Mr. Chairman / 

Mr. Cuuporr. First of all, I would like to know why is there a state- 
ment being made 

Mr. Doyte. All the files 

Mr. Cuuporr. Let me finish. Are you refusing to give us certain 
files? Is that why you are going to make a statement, or it is because 
you feel we have no right to ask for it, but if we insist you are going 
to give it to us? 

Mr. Gerpes. As far as I am concerned personally, I feel you have no 
right to correspondence that I am advised is privileged and corre- 
spondence between attorneys. They are largely coming from other 
counsel, and we have no authority to reveal their correspondence, but 
if you ask for it, naturally we are going to give it. Now, Mr. Doyle 
is prepared to make a statement on it. 

Mr. Doytx. May I be heard, Mr. Chairman ? 

Mr. Cuuporr. I will let you be heard. 

I just want to say in answer to what you have said, it appears to 
me as chairman of this committee that this is not a court of law. 

We have no right to render a judgment, and any findings of fact 
that we might make are not enforcible without an act of Congress, and 
therefore 1 presume that you are raising the question of a confidential 
communication between attorney and client, and I don’t believe that 
that rule of evidence applies before a congressional committee. 

Mr. Doyte. Mr. Chairman, may I be heard ¢ 

Mr. Cuvuporr. Now you may make a statement. 

Mr. Dorie. Mr. Gerdes handed this subpena over to me, and I 
undertook to consider and advise him as to the scope of it. I have 
done so. 

In doing so, I advised him that it was our understanding that these 
committees of the Congress, of which yours is one, did not seek to 
examine and did not require the production of confidential privileged 
communications. I have no better authority for that than the chair- 
man’s own statement at one of the early hearings in this matter. 

I then advised Mr. Gerdes that communications between the attor- 
neys for the Pacific Gas & Electric Co. and officials of that company 

came within the ordinary attorney-client privilege rule, and that T 
did not believe they were within the intended scope of the subpena 
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I further advised him that communications between the attorneys 
for the various utility companies who were interested in the common 
problem of the regulations pertaining to rights of way across public 
lands were also within the usual privileges. 

Now, this matter was discussed with your counsel, Mr. Lanigan, on 
Friday. I informed him that all of the files had been produced, as 
indeed they have been. 

I told him that the privileged communications had been covered 
over, that they were in the attorney-client category, that we assumed 
the committee did not choose to see them, and I might say that he 
reassured me on that fact, and said that the committee did not tradi- 
tionally do so, and I accordingly advised Mr. Gerdes. 

The fact is that every letter, every memorandum of which we have 
any knowledge is in this room today. The fact is that there are in 
those files some few communications between counsel. The fact is 
that I thought and I still think it is not traditional with the commit- 
tees of Congress to examine that information. However, I will say, 
Mr. Chairman, that if your committee desires to see it, you may see 
it all. 

Now, I have advised the company it is confidential and privileged, 
and I might add that I would be astonished if it was the purpose of 
this or any other committee to encroach upon the customary privileges. 

On the other hand, it is here, and you are free to examine it at your 
will. 

Mr. Cuuporr. Mr. Doyle, as I said before, before you made your 
statement, I do not believe that a congressional committee is bound 
by the rules of evidence as set forth in a court of law which has 
jurisdiction to render judgments. 

I believe that a congressional committee is bound by the Constitu- 
tion of the United States and any constitutional privilege that a 
witness cares to raise before a congressional committee we are bound 
to recognize. 

Nevertheless it has always been my understanding of privileged 
communications between attorney and client that the attorney, if he 
is called as a witness and is asked to divulge discussion between him- 
self and his client, he has the right to do so only with the client’s 
permission. 

Further than that, Mr. Gerdes having asked to appear before this 
committee and taking this witness chair, if we were bound by the 
rules of evidence, would have waived any right, he having asked to 
be heard, waives any right that he might have. 

Also, the mere fact that a client goes to an attorney and discusses 
his legal problem with him does not give that client the right to 
refuse to answer a question, for if it did, we would never get any 
lawsuits decided in any court in the United States, because any client 
that has a lawyer usually goes to his lawyer and discusses the 
problem. 

If he can say, “Anything my lawyer said to me is privileged,” s 
that the right of privilege | goes only to the lawyer with his - danke s 
permission. 

To get back to my original ruling, I do not believe there is any 
authority and there has never been a case which binds a congressional] 
committee under the law of evidence, as far as privileged communi- 
cations are concerned. 


CERTAIN ACTIVITIES REGARDING POWER 


Mr. Doyie. Mr. Chairman. 

Mr. Cuvupvorr. Let me finish. 

Mr. Dorie. Yes; I beg your pardon, sir. 

Mr. Cuvporr. And therefore I will request that you produce the 
communications requested by counsel for this committee. 

Mr. Dorie. Let me see if I understand the chairman’s position. 
You say that the ordinary and traditional privileges are not avail 
able and do not apply in congressional committees. 

I assume, therefore, that you mean that in an investigation of health 
insurance or of medical coverages, it would be perfectly permissible 
for a committee of Congress to inquire about confidential communt- 

cations between doctor and patient, just as you express the view 
today that it would be within the province of this or any other com- 
mittee to inquire of confidential communications between attorney 
and client. That is the position of the chairman, as I understand 
it? 

Mr. Cuuporr. It is my position, and I want to say this to you, 
that I have asked counsel, because you had raised the question in a 
conference, or Mr. Gerdes had raised the question in a conference 
of privileged communications. 

Counsel reported back to me Friday night concerning the questions 
that you had raised. He told me that anything that you had blacked 
out, as it were, covered with your yellow sheet of paper, in accord- 
ance with his agreement with you, he had not looked at. 

I then said to him, “Let’s look into the law to determine whether 
or not Mr. Doyle is correct.’ 

Counsel then spent considerable time on Saturday and Sunday 
in the law library in San Francisco, and we have very carefully 
searched the law for precedents concerning a congressional commit- 
tee hearing, and if there was a precedent, "I would feel as a lawyer, 
as a member of the bar, that I would be bound by it 

sut I assure you that we cannot find any situations such as that 
which you raise, and in view of that fact, my logical reasoning is 
that you should produce the records. 

Mr. Doyte. They are all here and you are at liberty to see them, 
Mr. Chairman, if you propose not to follow what I had understood 
to be the accepted practices of these committees. 

I would like to direct the chairman’s attention to his own statement 
in volume 1 of the transcript of the hearings of this particular sub- 
committee held at Washington on May 10, 1955, at pages 52 and 53, 
where the chairman said, as best I can recall it, and I m: Ly have recourse 
to the volume, that of course the attorney-client privilege would be 
observed by this committee in the course of its hearings. Now, as I 
understand it today, the committee has reversed that point of view 
and insists upon the privileged documents. 

Mr. Cuvuporr. Would you read that to me, please? 

Mr. Dorie. Yes; I would be glad to. 

Mr. Horrman. One correction, please. 

Mr. Cuuporr. Mr. Hoffman, I will give you a chance to say any- 
thing you wish, if you will just abide by my ruling. 

Mr. Horrman. That’s all right, but just listen a minute. I am not 
going to let this record go—— 

Mr. Cuvuporr. You can correct the record. 
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Mr. Horrman. You can’t correct it after it is in. 

Mr. Cuuporr. When Mr. Doyle has finished, I am going to give 
every member of the subcommittee an opportunity to be heard. 

Mr. Horrman. He said “the committee.” The committee hasn't 
passed on it. You can’t do that to us. 

Mr. Cuuporr. I am not trying to do anything to anybody. You 
just don’t want to follow an orderly procedure, you want to do a lot 
of shouting, and I don’t want to have happen this afternoon what 
happened this morning. 

When Mr. Doyle is finished and I am finished, every member of 
this subcommittee will have a right to express himself and say 
anything he wants. 

Mr. Horrman. All right, am I compelled to sit here when an in- 
accurate statement is made ¢ 

Mr. Cuupvorr. You are compelled to follow orderly procedure. You 
will have an opportunity to point out that a statement is untrue or 
true, or any way you think it is, when your turn comes. 

Mr. Doyie. Mr. Chairman, I refer to page 52 of the hearings of 
this subcommittee, held on May 10, 1955, in Washington. Mr. Chudoff 
was in the chair. Mr. Davidson was under examination. His state- 
ment was 

The statutes were on the books when I was sworn in as Assistant Secretary 
to enforce those laws. I do not think those laws are now being enforced. 

Mr. HorrMan. I did not ask him for that last tail he put on the question 
That shows your interest in the matter, does it not? 

Mr. Davipson. Yes. 

Mr. HorvrMan. Now, how are you employed at the present? 

Mr. Davipson. I am an attorney. 

Mr. HorrMAaNn. Who are your clients, some of them 7 

And in response to Mr. Hoffman’s interrogation you, Mr. Chairman, 
said : 

I don’t think that is a fair question. I think that the witness certainly has 
the right to refuse to answer on the ground that there might be some confidential 
communication between his client and himself. 

Mr. HorrMan. I am not asking for confidential communications 
Kit cetera, et cetera. 

Now that, you will observe, Mr. Chairman, does not refer to privi- 
lege against self-incrimination or anything of that kind. In your 
words it refers to communication between the attorney and the 
client, and for that reason we had been led to suppose, and I had 
trusted, not misled to suppose, that the ordinary attorney-client privi- 
lege extended to subpenas and interrogation in the course of these 
proceedings. 

If we were misinformed on that subject, I don’t believe it is our 
fault. Now the records are here, and we are prepared to produce 
them for examination by anybody. 

Mr. Cuuporr. I just want to answer what you have to say. I be- 
lieve if you will go on and read that record further—if my recollec 
tion is correct, because that happened some time ago—I believe Mr. 
Davidson did give Mr. Hoffinan the information that he requested, 
later on. 

Mr. Doyir. Possibly he did. 

Mr. Cuvuporr. Nevertheless I want to say this to you. I felt when 
you raised the question with Mr. Lanigan that the point might be 
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well taken. I said to Mr. Lanigan, “Make a research of the law, 
it might be that I am mistaken.” 

At that time that was an offhand opinion of mine as to the law. 
Since this is the second time it has come up in the course of the 
hearings, I thought the committee should be informed. A research 
of the law was made by my counsel and a brief was given to me. 

I am convinced, in view of the fact that there are no cases, that the 
question of privilege between attorney and client cannot be raised 
in congressional hearing, but can be raised in a court of law. 

Mr. Doytz. I understand your position on that, Mr. Chairman, 
and I must say that I think it is a question of great importance with 
which the Congress itself should be concerned, and that it is not 
a matter for a ruling in a subcommittee hearing in the first instance. 

However, I restate that if the chairman desires to see these records, 
of course we will produce them, because there is absolutely nothing 
that we are not prepared to show this committee. 

On the other hand, I deprecate a decision by the chairman of this 
committee that the Congress has or will exercise through its subcom- 
mittees, the power to pry into the confidential private lawyer-client, 
priest-penitent, doctor physician-patient privileges which are so tra- 
ditionally a part of our common law, and I do not believe that ought 
to be the rule of law, and I do not believe that upon the floor of the 
United States Congress it would be determined that that should be 
the position of a subcommittee. 

Mr. Cuuporr. Mr. Doyle, I just want to say this to you. I do not 
believe that you are right in your statement of law. You are giving 
us an opinion as to what you think the law is. 

I wish that we had precedent, I wish it would be decided. I think 
it is a very important question and should be studied, because I think 
it will come up again and again and again, so long as we are going to 
have investigations and hearings before subcommittees, the point 
might be raised. 

It just occurs to me that we might be making much ado about 
nothing, that there may not be anything in those lette rs that will hurt 
you in any way, shape, or form. 

I understand they are very voluminous, we probably wouldn’t 
have the time to go into them. In view of the fact that you have 
agreed to give them to us, and without changing my opinion as to 
whether or not they would be admissible if we insisted on having 
them, I will let the matter drop at that point, because I think that 
Mr. Gerdes will be in a position to give us, our counsel, any informa- 
tion that he wants. 

Now, if it develops in the examination of Mr. Gerdes that certain 
things develop that we must look at them, then I will reserve the 

right to look at them. But if you feel that it won’t make any dif- 
ference, and I certainly don’t think that it will because I don’t know 
why we are even raising the question, we can’t get it decided legally 
here today, I may drop it. 

Mr. Dore. The decision is in your hands, Mr. Chairman. I have 
stated our position. 

Mr. Cuuporr. Mr. Knox, do you have any comment to make on 
that ? 

Mr. Knox. I will pass for the moment. 

Mr. Cuuporr. Mr. Jonas. 
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Mr. Jonas. I would have one if the Chairman intended to rule 
on the matter, but in view of the statement that you made that you 
will allow the matter to drop right here. I will reserve my statement. 

Mr. Cuuporr. I feel this way, Mr. Jonas. As long as the ques- 
tions and answers have brought out what we want, unless we get to 
a point where it just can’t be decided without looking at those records 
Ww hich Pacific Gas & Electric claims are privileged, then we might 
get to a point where I will have to make a ruling, but why should we 
get into a legal hassle on something we can’t create a binding ruling 
on anybody ¢ 

Mr. Hoffman? 

Mr. Horrman. Yes. Now, to exercise the right that heretofore has 
always been given to any Member on the floor, to any member of 
any committee to correct an error, I ask the stenographer to read 
back the answer of Mr. Doyle where he made the st: tment that, in 
view of the fact that the committee had changed its ruling, ‘the 
answer was erroneous, and I want the question read so the com- 
mittee understands what I am objecting to. 

The statement I was trying to make was that as Mr. Doyle walked 
toward the back of the room there, he made the statement, in sub- 
stance to the effect that inasmuch as the committee had ch: anged its 
previous decision or ruling—now, the correction I want to make is 
that the committee hasn’t done any such thing, that it is the chair- 
man who made the ruling and the change, if any was made. 

Mr. Cuuporr. That’s right. 

Mr. Horrman. I think the minority agrees with me, that the com 
mittee hasn’t taken any action at all on it; isn’t that right ? 

Mr. Cuuporr. It should be the chairman instead of the committee. 

Mr. Horrman. All right. Now I have some questions. 

Mr. Cuuporr. Go right ahead. 

Mr. Horrm,n. Thank you ever so much. Is it all right to change 
that statement 4 

Mr. Dorie. Quite satisfactory. 

Mr. Horrman. That is, the chairman made the change in the 
ruling. 

Mr. Doyte. Stipulated. 

Mr. Horrman. Obviously a matter which you wouldn't know about 
anyway. 

Mr. Cuvuporr. I have no objection to correcting the record to say 
“chairman” instead of “committee.” 

Mr. Horrman. All right. Now, with reference to this question 
of privilege between attorney and client, or, as the witness says, 
doctor, and patient or priest and parishioner, the chairman said that 
counsel had made an investigation. 

Now, it is my under standing. and I think the rules generally pro- 
vide, that committees accept the same ruling in taking testimony that 
has been made by the courts, that privileged communications are 
actually to be treated as pr ivileged, in a committee hearing. 

I call the chairman’s attention and attention of his counsel " the 
fact that the Buchanan committee cited Mr. Rumley and Mr. Camp 
for contempt. The House voted that they should be tried for con- 
tempt of the committee and of the Congress. 

They were tried, and they were convicted in the district court in 
Washington. Rumley appealed his case to the circuit court of ap- 
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peals and the conviction was reversed, and a very, very critical opinion 
written. Certiorari was asked of the United States Supreme Court, 
but denied. 

In addition to that particular case there are several other cases 
where convictions for contempt have been reversed recently, 1 or 2 of 
them, as I recall, affirmed by the United States Supreme Court. 

The only meritorious question that I can see here, and I think that 
I do not know just where the line runs, is as to whether or not by 
asking the privilege of appearing before this committee and test1- 
fying, counsel waives it. Now isn’t that right, Mr. Lanigan? 

Mr. Laniean. There are other questions. “As to the Rumley case, 
I directed my research to the point which was the privilege of attor- 
ney and client. Mv understanding of the Rumley case—and there 
may be more than one, I may be wrong—was that the court held that 
the questions asked were outside the scope of the resolution which 
authorized the committee to hold investigation. 

Now, as to the question of the attorney coming as a director and 
making a statement, there are some cases which hold that where a 
counsel for a corporation accepts a directorship of a corporation, 
he can no longer use the privilege, claim that privilege with respect 
to communications to him by the corporation because he is a director 
and one of the general managers, you might say, of the corporation. 

Mr. Gerpes. There are no communications to me. We will show 
you. You can look over all of it if you want to. 

Mr. Horrman. It is a moot question now before the committee, in 
view of the statement they are bringing them in, isn’t it / 

Mr. Cuuporr. I believe that my ruling, Mr. Hoffman—I would 
agree we are probably talking about something we have no reason to 
use. As long as the question “doesn’t deve ‘lop and there is no question 
raised—if it gets to a point where we have got to make a ruling on it, 
then we will worry about it at that time. 

I feel that it may never come up and we are just wasting a lot of 
time discussing it, although it is a very refreshing legal question and 
certainly we are learning a lot about this by the talk on the matter. 

Mr. Horrman. The only matter I wanted, Mr. Chairman, was to 
let the record be clear that, so far as I was concerned, I do not go along 
with the idea that a congressional committee has the right to inquire 
as to confidential communications between attorney and client. 

Mr. Cuuporr. Well, I have another opinion, but let’s continue with 
the business at hand. 

Mr. Doyir. Mr. Chairman, would it be appropriate if my letter te 
Mr. Lanigan were put into the record, or kept as a part of the com 
mittee’s minutes? 

Mr. Cuvuporr. As long as we don’t have the question—if it ever 
gets to the point where Mr. Lanigan says to you for the sake of the 

case. “Do you have a letter concerning this?” And you say, “Yes, 
and he says, “Show it to me”; and you say, “I can’t because it is privi- 
leged”; then of course there may be a question of putting some law 
in the record. 

Mr. Doyte. Very well, sir. 

Mr. Cuuporr. Would you continue, Mr. Lanigan ? 

Mr. Lanican. Could you explain to us now for the record the status 
of the material that is brought in here and identify the documents to 
which the privilege is asserted and the documents to which it is not 
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asserted, so that in the future we will know just what documents you 
claim are privileged ¢ 

Mr. Gerpves. I would like my counsel to make that statement. 

Mr. Doyix. Very briefly, the only communications that are at all 
claimed to be within the privilege are those from the lawyers to the 
companies ‘officials, and the communications between the attorneys for 
the different groups of western utility companies with regard to the 
preparation of the changes in the regulations. 

Mr. Lanican. When a member of the committee picks up one of 
those files, how will he know the documents to which you claim 
privilege ? 

Mr. Doyir. The same way you know it, sir. I told you that we 
covered the documents with a piece of paper, and you informed us that 
you hadn’t peeked alienate I accept your statement about it. 

Mr. Lanican. I wanted to make it clear so that the record will 
show it, so we can know that those documents with the yellow ail 
clipped on top are the ones for which the privilege is claim 

Mr. Dove. That’s correct, sir. 

Mr. Gerpes. Incidentally, are you to take these files with you to 
Washington? I ask, just as a matter of curiosity. 

Mr. Cuuporr. I want to say this to you. I don’t think we will 
take them if you will give us photostatic copies of those unprivileged 
letters. We certainly don’t want your files. We don’t want to lose 
them. We don’t want to be responsible for them. 

Mr. Gerves. If you will tell us any documents you want photo- 
stated, we will get them photostated for you. 

Mr. Cuuporr. As a matter of fact, the Department of the Interior 
has done the same thing. We ask them for a document and they give 
us a photostatic copy. 

Mr. Gerpves. We will be happy to. It is embarrassing to lose these 
completely. We might have another investigating committee come 
along some time, and we would have no files at all. 

Mr. Cuuporr. I don’t blame you. If I were in your position I 
would feel just the way you do. 

Mr. Horrman. May I understand what you have asked them to 
produce now? 

Mr. Cuuporr. I asked him whether he would give us a photostatic 
copy of each and every document they do not claim privilege for. 

Mr. Dorie. You don’t want us to photostat all those documents? 

Mr. Cuuporr. Only those documents we request. We don’t want 
a load of stuff that is not relevant. 

Mr. Lanican. We haven’t gone through all those documents. I 
spent a few hours, but it would be impossible even in that time to look 
at them all. There may or may not be material there. 

Now, in your statement, Mr. Gerdes, you spoke of the wheeling 
regulations compelling the owner of the line to wheel power. Isn’t 
it a fact that the regulation which was deleted on August 11, 1954, 
relating to wheeling only required the company to wheel Government 
power to the extent of any excess capacity in the company’s lines not 
needed by the company and so reported to the Secretary of the In- 
terior ? 

Mr. Gerpes. Yes, that’s right. The answer is “Yes.” 
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Mr. Laniean. And it also provided that the Government would 
pay its share of the cost of the line, I believe, even including amortiza- 
tion for the period for which it happened to use the line. 

Mr. Gerprs. That is my recollection. 

Mr. Laniean. And it provided that the interconnection would be 
in the manner normally provided for interconnection between lines 
in connection with wheeling. Do you recall that? 

Mr. Gerpes. I believe I recall something generally to that effect. 

Mr. Laniean. You said that the company had no occasion to build 
any transmission line over Government lands after the wheeling regu- 
lation was put into effect. Could you explain that? Did you just 
not have an occasion to apply for rights-of-way over public lands? 

Mr. Gerpes. I didn’t say over public lands. I said over public 
lands subject to the jurisdiction of the Department of the Interior. 
I believe we had some built under Federal Power Commission license. 
I qualified it by “the Department of the Interior.” 

Mr. Lanigan. You meant you had no occasion to build lines over 
lands where this stipulation would be brought into play. 

Mr. Gerpves. After 1949 when the regulations were revised to make 
them applicable only to lines with a voltage of above 33,000 volts. 

Mr. Lanican. Now, I believe Mr. Geissinger earlier in these hear- 
ings testified that Mr. Kruse told him that the company was building 
around public lands, or avoiding public lands where this stipulation 
would be brought into play, because it didn’t want to become bound 
by the stipulation. 

Mr. Gerpes. I have no ae of what Mr. Geissinger testified 
to, or what Mr. Kruse told him. I do know this: That we were con- 
cerned largely, even more, with these other three regulations that I 
mentioned, the ], b, and m regulations, than we were with the w heeling 
regulation, and we were also concerned with the provision that would 

require the company to agree to comply with any condition that the 
Secretary of the Interior would prescribe at any future time, regard- 
less of whether it was prescribed in accordance with the law or not. 

We thought that these regulations were extremely arbitrary and 
that the title to our properties would be hazardous, so that in some 

cases, and I cannot tell you how many, in a few cases or some cases 
where we could keep on private land and avoid going over Govern- 
ment land, we did so. 

And we only did that in cases where the added cost was regarded 
as fairly nominal, and for which we would get the consideration of 
having a permanent right-of-way. 

As a matter of fact, it has been the policy of my company since it 
was started, wherever it can, to acquire the fee ownership or get a 

right-of-way in fee for its transmission lines, and other facilities, so 
that we would have a better title and our bankers will be better satis- 
fied with the title to our property when we go to borrow money. 

Mr. Laniean. Are you aware of the article which appeared in 
Fortune magazine in March of 1951 on California’s P. G. & E., which 
was reprinted for the information of the employees of the Pacific 
Gas & Electric Co.? 

Mr. Gerpes. I think I handed you that copy in my office, didn’t T, 
Mr. Lanigan? 
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Mr. Laniean. That’s right. Did the P. G. & E. have this document 
reprinted for its employees? 

Mr. Gerpes. I don’t recall. I think it had it reprinted. For whom 
it had it reprinted, I would not want to say. I just don’t remember 
whether it was sent out to the employees or not. I didn’t order it 
done. 

Mr. Lanican. In that article there is given a history of the negotia- 
tion between the Department of the Interior and the Pacific Gas & 
Electric Co., and it does give a history of considerable detail about 
1951; is that right? 

Mr. Gerpes. That’s correct. The Department of the Interior for 
a period of 10 years more or less prior to 1951 had been urging us to 
include a so-called wheeling provision in our contract with the Bureau 
under which we purchase Shasta power, and we had refused to do that. 

Along in around — and 1950 wheeling arrangements were made 
in certain other areas. When we appe: arved before the Appropriations 
Committees of the Roos and the Senate in 1950, I believe it was, 
it was suggested to us by the Senate committee and possibly also the 
House committee, that we make a wheeling arrangement, and follow- 
ing the suggestion of the Congress, we did make such a wheeling 
arrangement. 

Mr. Lanican. U p until 1949, though, you had refused to make this 
wheeling arrangement. 

Mr. Grrpes. That’s correct. We thought it was an unjustified re- 
quirement and unlawful in a regulation. 

Mr. Lanigan. You are aware of the provision of law which gives 
municipalities, public bodies, and cooperative bodies preference right 
to Federal power and of the injunction in the law upon the Secretary 
to transmit Federal power to these companies? 

Mr. Gerves. I don’t agree with your latter conclusion at all. I am 
familiar with the preference provisions of the Congress, but to my 
knowledge there are no provisions in the law that require the Secre- 
tary of the Interior to transmit the power. 

Mr. Lanican. Are you familiar with section 5 of the Flood Control 
Act? 

Mr. Gerpes. I have read it many times. 

Mr. Lanigan. And it directs the Secretary to sell and transmit 
power; does it not? 

Mr. Grrpes. My interpretation of that act is that there is no re- 
quirement for the Secretary to construct transmission lines or to 
transmit the power. 

I may say, however, that the provisions of the Flood Control Act 
have no effect in California because I know of no situation in which 
they are applicable. The Central Valley project facilities that are 
built out here are built under the reclamation law. 

Mr. Lanican. Now, the regulation which we were talking about, 
which was eliminated in 1954, provides as an alternative, does it not, 
that the terms and conditions prescribed in the paragraph may be 
modified at any time by means of a supplemental agreement ne- 
gotiated between the holder and the Secretary of the Interior or his 
designee? 

That gave the P. G. & E. an opportunity to negotiate an agree- 
ment. if they didn’t feel they wanted to abide by the specific terms of 
the regulations; is that correct ? 
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Mr. Gerpres. We did not want to accept any regulation subject to 
agreement later. We wanted the agreements made first. 

Mr. Lanican. At any rate, the agreement was negotiated in 1951, 
after this provision was put into the regulation. That is correct; 
is it not? 

Mr. Gerpes. The agreement was negotiated in 1951, that’s correct, 
and the law was whatever it was. But I may say that the regulations 
had no effect whatever on our determination to make a wheeling 
agreement with the Department of the Interior, with Secretary Chap- 
man, who was the Secretary of Interior at that time. It had nothing 
whatever to do with it. 

The reason we made the wheeling agreement in 1951 was because 
the committees, Appropriations Committees of Congress, indicated to 
us that they thought that it would be a desirable thing for us to do 
in view of all the circumstances which at that time had developed. 

Mr. Lanigan. And they indicated that they might appropriate 
more money for transmission lines, and even steam plants, if these 
agreements weren't worked out; isn’t that correct ? 

Mr. Gerpes. I don’t remember the steam plants, but I remember the 
transmission lines. 

Mr. Lanicgan. When Mr. Kruse got this request from Mr. Davis 
to get the expressions of the western utility companies, did he have 
any contact with you with you respect to that request / 

Mr. Gerpes. No. His contacts were with Mr. Paul Sloane, who 
was then in my department and is now retired. 

Mr. Lanican. Were you drawn into the discussion of Mr. Davis’ 
request in any way? 

Mr. Gerpes. I don’t believe I was. 

Mr. Lanican. Did you review the suggested changes in the regu- 
lations before they were sent to Mr. Davis? 

Mr. Gerpes. I would like to give you a little history of those regu- 
lations. Prior to 1949 the Rocky Mountain companies particularly 
were concerned about these regulations. They planned to hold a 
meeting and they invited me to ) attend the meeting. This was, as I 
say, in late 1948 or early 1949. 

[sent Mr. Paul Sloane to attend, and he did attend that meeting. At 
the meeting of that group, it was suggested that we invite some of 
the other companies in the West that had a common interest: in the 
matter to join with us, and that was later done. 

Then they held the hearing—that group of companies held a hear- 
ing. Mr. Sloane again attended the hearing, as [ recall it, before Mr. 
White, Solicitor to the Department, in 1949, as I recall it, and then 
after those new regulations were issued, the group of companies were 
still dissatisfied with those regulations. The other companies were 
concerned more about the wheeling regulations. 

We didn’t have that problem then presented. We were concerned 
about these three other regulations that I mentioned, and there were 
a series of meetings occasionally held by this group of attorneys, to 
discuss the matter, and it was that group of attorneys that pre pared 
these suggestions. 

And as I said this morning, the draft was sent out by the Idaho 
Power Ber Whether they typed it or not, I don’t know, but it rep- 
resented the combined views of the group of attorneys, as I recall it. 
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It came in the mail and it was my habit to read all the mail that came 
into the office. 

Mr. Lanican. Could you tell us when this draft was prepared and 
sent to the Pacific Gas & Electric Co. ? 

Mr. Gerpes. Yes, I can tell you the time. I can tell by referring to 
the record. Mr. Doyle tells me it was around August of 1953. We 

can look it up in the correspondence and give you that. 

Mr. LAnicaNn. Can you relate it to this situation? The dates of 
these various meetings have been rather vague. No one has been able 
to really pinpoint them within a month or so of the meetings, when 
Mr. Kruse went back. He said it was the spring. 

Could you tell me whether this document was delivered to the Pacific 
Gas & Electric Co. before or after Mr. Kruse came back and told 
the officials of the company that the Department of the Interior was 
asking for suggestions ¢ 

Mr. Gerpes. No, I can’t, but it was my recollection that we received 
this memorandum before Mr. Kruse came back and asked for these 
suggestions. That is how it happened to be available in our law de- 
partment, and it. was available to hand to Mr. Kruse. 

Mr. Lanican. Could you give us the names of the companies that 
participated in formulating these suggested changes / 

Mr. Gervrs. The group of companies—it was a very informal 
thing. At first, as I said, it started out with the so-called Rocky 
Mountain group of companies which consists of the Montana Power 
Co., the Idaho Power Co., Utah Power & Light Co., Colorado Public 
Service Co., perhaps some others, but those are the principal members 
of that group 

Then, at their invitation, we joined in the discussions. After Pa- 
cific Gas & Electric Co. joined, the situation was mentioned to two 
other California power companies that have a similar problem, by us, 
and they joined. The California Electric Power Co. and the Southern 
California Edison Co. are the two 

Then, in addition, there was the Portland General Electric Co., the 
California Pacific Utilities Co., the Washington Water Power Co.. 
the Public Service Company of New Mexico, the Arizona Public Serv- 
ice Co., and the Pacific Power & Light Co 

I would not undertake to say that that was a complete list, but it 
consists of the most important units. And most of these were the com- 
panies that participated in the hearing before Solicitor White in 1949. 

Mr. Lantcan. Do you know of any instance in which a preference 
customer, that is, an REA cooperative, a municipal utility, a public 
utility district was consulted with respect to these suggested changes / 

Mr. Gerpes. I don’t know of any cases. I don’t know that they were 
consulted by Solicitor White when he made the change in 1949. Tt was 
my understanding that he didn’t. 

“Mr. Lantcan. But you don’t know of any that were consulted with 
— to these changes that the group of power companies drew up? 

Mr. Gerves. I haven’t any idea, because we did not consult with 
them. Now, whom the Department of the Interior consulted with. 
I have no way of knowing. 

Mr. Lanigan. That is ‘already in the record. 

Mr. Gerpes. We did not consult with them, no. We had no occasion 

And I may say that the group of companies that I mentioned com- 
prise the principal electric companies in the western part of the United 
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States where the lands are in substantial part owned by the Federal 
Government. 

Mr. Lanican. Those are all the questions I have. 

Mr. Cuuporr. Mr. Knox, do you have any questions ‘ 

Mr. Knox. I yield to Mr. Hoffman. 

Mr. Cuuporr. Mr. Jonas. 

Mr. Horrman. Following committee rules, the gentleman yielded to 
me. 

Mr. Cuuporr. Pardon me, Mr. Jonas. Mr. Knox yielded to Mr. 
Hoffman. 

Mr. Horrman. And I have no questions, Mr. Chairman. 

Mr. Cuuporr. Thank you, Mr. Hoffman. 

Mr. Jonas? 

Mr. Jonas. Mr. Gerdes, the regulation which we refer to as com 
pulsory wheeling regulation, was adopted by Mr. Krug in 1948 or 
1949 ; is that correct ? 

Mr. Gerpes. Yes, in 1948, and amended in 1949. 

Mr. Jonas. Prior to 1948, how long had rights of way or easements 
been granted by the Department of the Interior for line rights for 
electric companies in the United States / 

Mr. Gerpes. Well, for the period from 1911 to 1948 the utility com- 
panies in the West generally, as I understand it, including the Pacific 
Gas & Electric Co., obtained rights of way over public lands under 
conditions that were reasonably satisfactory to the companies involved. 

Mr. Jonas. So suddenly then in 1948 the Secretary of the Interior 
promulgated these new regulations which undertook to create a condi 
tion under which easements could be enjoyed which had not been in 
the regulations theretofore. 

Mr. Gerpes. That is correct, and created what we counsel for the 
utility companies regarded as very serious defects in the rights of 
way and we were gravely concerned about it. 

Mr. Jonas. Now, in the first regulation which Mr. Krug promul- 
gated, did he undertake to have the new requirement, compulsory 
wheeling, become retroactive to apply to existing leases or not? 

Mr. Gerpes. No. 

Mr. Jonas. So the leases that were in existence from 1911 until 
1948 would not have had these conditions attach to them which sud 
denly were made a part of the regulations in 1948? 

Mr. Gerves. No; it would have been illegal to make them retro 
active. But you see what Mr. Krug did in 1948 was to put a provi- 
sion in there that if you took a right-of-way you had to agree to any 
kind of a regulation that the Secretary of the Interior would adopt at 
any time in the future, 1 ‘egardless of whether it was in accordance with 
law or not, 

Now, in order to settle this matter we proposed, I believe it was to 
Secretary Chapman, that we accept the regulations, but have a pro- 
vision that we not be required to comply, if it was against the law. 
But he wouldn’t accept that. 

His attitude was you had to comply, whether it was against the 
law or not. And that is why many of us were very loath to accept 
these permits. 

Mr. Jonas. So you had other objections, the ones you have just 
stated and other objections to the new regulations that were adopted 
in 1948? 
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Mr. Gerpes. That’s right. 

Mr. Jonas. Asa result of which your company and other companies 
asked for a conference with the Secretary of the Interior or his Solici- 
tor, and held such a conference in Washington in 1949. 

Mr. Gerves. That’s correct. 

Mr. Jonas. Were you presert at that conference 

Mr. Gerpes. No, my associate, Mr. Sloane, attended. 

Mr. Jonas. But your company was represented there / 

Mr. Gerpes. We were represented. 

Mr. Jonas. At the time of that conference Secretary Chapman was 
still Secretary of the Interior ? 

Mr. Gerves. No. Mr. Krug was then Secretary. 

Mr. Jonas. Was he still Secretary in 19497 

Mr. Gerprs. Yes. 

Mr. Jonas. Mr. Mastin G. White was Solicitor. 

Mr. Gerpves. That’s correct. 

Mr. Jonas. It was as a result of that conference that certain modi- 
fications or changes were made in the regulations that had been 
adopted the year previously. 

Mr. Gerves. Only in the wheeling regulation, and they changed it 
so that the wheeling provision only applied to lines in excess of 33,000 
volts. 

Mr. Jonas. So they took out the requirement of compulsory wheel- 
ing in lines 33,000 volts and under. 

Mr. Gerpes. Correct. 

Mr. Jonas. Now, would you please state—did I interrupt you? 

Mr. Gerves. No; that’s all right. It so hs ippened after that change 
was made we didn’t have any occasion to get permits with lines above 
33,000 volts, so our concern was not with the wheeling regulations. 
After that time our concern was these other regulations that I have 
described. 

Mr. Jonas. The 1, m, and b regulations. Now, it has been stated 
by witnesses before this committee and by members of this commit- 
tee on occasion that the western electric companies were able to obtain 
the adoption of regulations in 1953 that tracked verbatim recommen- 
dations made by the company. 

Mr. Gerrpes. I have read that statement. What happened was, 
there were a group of regulations, and except for four of them, they 
were insignificant in my opinion. They dealt with small matters, 
such as the scale of maps and the matter of charges and so on. 

There are only four regulations that gave us any concern at all, 
and of the four the wheeling regulation was changed and—— 

Mr. Jonas. 1949. 

Mr. Gerpes. Well, that was changed in 1949 and then it was 
changed again in 1954. In 1954 the wheeling provision was elimi- 
nated with regard to lines of 33,000 volts and above. 

Then there was the provision about the use of the right-of-way. 
The provision was adopted in 1948, which was in effect that you had 
to allow the Government to come on the right-of-way and use the 
right-of-way, 1f they wanted to, or any of the Government's licensees. 

Now, that would mean that anyone could build a derrick or houses 
or anything else under our transmission lines, and it would violate 
the rules of the California Utilities Commission preet safety of per- 
sons, and the result was that that was changed, as it should have 
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been. Now, that was two changes made in favor of the utilities. 
The other two regulations that I have mentioned were modified— 

Mr. Jonas. Isn’t it true that one of the principal changes the west- 
ern companies wanted made in the regulations was denied ? 

Mr. Gerpes. That’s right. 

Mr. Jonas. And the Secretary did not make the change as re- 
quested by you and your associates. 

Mr. Gerpes. That's right; and we feel that the Secretary was wrong 
in denying us that amendment, and I can explain what that regula- 
tion means. The regulation says that as far as any future public 
works is concerned, you have to remove your transmission line. 

Well, that would mean that we could spend hundreds of thousands 
of dollars in building a transmission line on a right-of-way, and then 
the Government or some licensee of the Government might come along 
and want to flood that land or use it for other purposes, and would 
have to move the transmission line at our own expense, which we 
believed was contrary to the act of 1911, and detrimental to the inter- 
est of our customers. 

Mr. Jonas. In one important respect, then, the Secretary denied 
your suggested change. 

Mr. Gerpes. In that respect, and also in this regulation, the b 
regulation, with regard to inductive interference. 

Mr. Jonas. He didn’t adopt your suggestions verbatim, at all / 

Mr. Gerves. No. 

Mr. Jonas. And rewrote the regulation entirely. 

Mr. Gerpes. That’s correct, so of the four regulations you could 
say that the utility companies regarded as of any real importance— 
of course, some of the engineers wanted these other technical changes, 
and they should have been made, but of the 4 regulations that we 
were concerned with, 2 of them, 2 of the changes suggested were 
adopted, and 1 of them was in major part denied, and the other 

one 

Mr. Jonas. Rejected outright. 

Mr. Gerves. Rejected outright. 

Mr. Jonas. Denied outright. We have heard more testimony about 
the compulsory wheeling regulation than any of the others. I would 
like for you to state for the record what the companies, and you have 
referred to it in your formal statement, but I would like to have a 
further and a fuller statement of your views. What are your ob- 
jections to the imposition of compulsory wheeling requirement as set 
forth in that regulation ? 

Mr. Gerpes. Well, of course fundamentally the objection is, and 
we gave in to this when we made our 1951 contract, fundamentally 
there is no reason why in my opinion we should permit our lines to 
be used to enable the Government to take away our own customers. 

Now that is the fundamental objection to it. It would be like a 
shoe merchant allowing his own store to be used by a competitor to 
take away his own business. But, be that as it may, we made a wheel- 
ing agreement in 1951. Now, that is the fundamental objection to it. 

With regard to the objection to the wheeling provisions in these 
regulations, what the regulations did was to attempt to provide a 
general requirement of wheeling for the future. 

Well, there are many complex problems that I am not competent to 
comment fully on with regard to having one line, transmission line 
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contact another and transmit power over that line. You have got 
questions of voltage, you have got questions of reactive, you have got 
many different types of questions that the engineers indicated to me 
made it an unworkable scheme, and because it was believed by them 
to be unworkable, they requested me to see what we could do to get it 
changed. 

Mr. Jonas. Was there any feeling on your part that if you buy an 
easement to string wires across a piece of land and pay for it, that 
you ought to control it and do with it as you please, so long as you 
don’t violate the law. 

Mr. Gerpes. Of course there was. 

Mr. Jonas. And that it wasn’t fair on the part of the Government, 
after selling you an easement, to impose conditions under which you 
might use the easement you had purchased. 

Mr. Gerpes. Well, in my opinion it was an unlawful exercise of 
authority by the Secretary of the Interior. Reference has been made 
to the fact that there was a decision of the United States Supreme 
Court in the Idaho Power Co. case, but that was a decision under 
the Federal Power Act. Under the Federal Power Act the Federal 
Power Commission has a very broad authority. 

Under the act of 1911 the Secretary of the Interior has very limited 
authority, in my opinion, with regard to the conditions that he can 
prescribe on the use of rights-of-way. 

Mr. Jonas. Didn’t the court hold in the El] Paso Natural Gas case 
that regulations very similar to these were unreasonable, unwarranted, 
and capricious ? 

Mr. Gerpes. That is my recollection of the decision. 

Mr. Jonas. You have stated that one of your fundamental objec- 
tions to the compulsory wheeling provision is that you would be asked, 
after you construct lines and invest your money in the facility, to open 
that facility for use of a competitor. 

Mr. Gerpes. To take away our own customers. 

Mr. Jonas. That leads me to ask you the question, What part of 
California is your service area ? 

Mr. Gerpes. Our service area is in roughly, you might say, the 
northern—I am speaking now of electric—the northern 46 of the 58 
counties in California. That is speaking very generally. 

Mr. Jonas. What part of the electric service in that service area do 
you provide percentagewise, if you know, roughly ¢ 

Mr. Gerves. In our service area we provide about, in round figures, 
90 percent of the service. 

Mr. Jonas. Who are your customers, industrial users, home owners, 
farms? 

Mr. Gerves. Our customers? We have 1,600,000 electric customers 
and we have about 1,400,000 gas customers. 

Mr. Jonas. How much money does P. G. & E. have invested in its 
system, if you know ? 

Mr. Gerpes. We have over $2 billion invested in our system. Since 
the end of the war we have spent $1.6 billion in the construction of new 
facilities, gas and electric. Most of that was electric. 

Mr. Jonas. I imagine with that amount of activity, you pay a sub- 
stantial amount of taxes to Uncle Sam and the State of California. 
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Mr. Gerves. Last year we paid $104 mililon in taxes, in round fig- 
ures, $54 million to the United States, and $50 million to the State of 
California and its various political subdivisions. 

Mr. Jonas. How many people do you employ ? 

Mr. Gerves. About 18,000. That varies, of course, depending on the 
construction work we have underway. 

Mr. Jonas. What about your annual payroll, what does it amount 
to? 

Mr. Gerves. In the year 1954 it was $50,994,000. Asa matter of fact, 
the total wages we pay amounts to about 48 percent of the taxes we 
pay. 

Mr. Jonas. 48 percent of the taxes, the total taxes. 

Mr. Gerpes. In other words, the taxes, we pay $104 million in taxes, 
and we pay $50,994,000 in wages. 

Mr. Jonas. You mean you paid twice as much in taxes as your entire 
wage bill ? 

Mr. Gerpes. More than twice. 

Mr. Jonas. What percentage of your gross revenues would you say 
would be included in taxes? How much do you pay ? 

Mr. Gerpes. Slightly more than 25 percent. 

Mr. Jonas. Of your gross sales ? 

Mr. GrrbeEs. Of our gr oss sales, 

Mr. Jonas. Receipts from sale of power ? 

Mr. Gerves. Of our gross receipts from the sale of power and gas. 
It isa fraction over 25 percent. In other words, more than 25 cents of 
every dollar that we collect from our customers yoes in taxes. 

Mr. Jonas. The chairman of this subcommittee was quoted in the 
newspapers yesterday as stating something to the effect that a com- 
pany was getting a lot of power from Government sources in Califor- 
nia at dump rates. 

Mr. Gerpes. That is untrue. 

Mr. Cuuporr. I didn’t say that. 

Mr. Jonas. I 7 you were quoted as saying that. 

Mr. Crvporr. Pigs t say Pacific Gas & Electric. I said some 
power companies are. Is that the one in the Chronicle / 

Mr. Gerves. It sounded very much like you were referring to the 
Pacific Gas & Electric Co., Mr. Chairman. 

Mr. Jonas. Particularly since we are here in San Francisco. Any- 
way, your statement is that that is not true. 

Mr. Gerpes. It is not true. 

Mr. Jonas. You are using some Government power. 

Mr. Gerpes. We are using Government power under a contract that 
we made with the Government in 1951 at a time when Mr. Chapman 
was Secretary of the Interior. 

Mr. Jonas. For that power you pay, I believe, firm rates. 

Mr. Gerpes. It is a rather complicated contract. 

Mr. Jonas. I didn’t mean to go into it. 

Mr. Gerpes. We purchase at the rates prescribed by that contract, 
300,000 kilowatts of dependable power, that is firm power, and then if 
they have any nondependable power we pay another rate, and then for 
the kilowatt-hours that are delivered we pay a varying rate, 4 mills, 3 
mills, and then 2 mills, depending on the volume. 
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Mr. Jonas. Would you describe the type of regulation your company 
is subjected to: State, national, and what not. 

Mr. Gerpes. That is a pretty large order, Mr. Congressman. Calli- 
fornia has been one of the States that has led the Nation in regulation 
of utilities by State authority. It was one of the earliest States to adopt 
laws providing for the State regulation of utilities. 

The regulation is very broad. It covers matters of financing, exten- 
sions of line, generally all phases of our business, and I believe all 
students of utility regulation are of the opinion that California has a 
very efficient administration by that commission. 

Mr. Jonas. Are you subject to any regulations by the Federal Power 
Commission ? 

Mr. Gerpves. We of course have regulation by the Federal Power 
Commisison in certain areas because we obtain licenses from the Fed- 
eral Power Commission to construct hydro plants. We are subject 
to certain accounting and other regulations by the Federal Power Com- 
mission. The Federal Power Commission has exercised a certain 
authority over our gas business. It has somewhat 

Mr. Jonas. Are you subject to any regulations by any other Gov- 
ernment agencies, such as Securities and Exchange Commission ? 

Mr. Gerpes. The Securities and Exchange Commission has general 
authority under the Securities and Exchange Act of 1933—general 
authority with regard to our security issues. 

We must file a prospectus, as you know. 

Mr. Jonas. You are pretty well regulated and controlled by agencies 
of the various governments and policed and checked ? 

Mr. Gerpves. We are about as well regulated as you could be, I would 
say, Mr. Congressman. 

Mr. Jonas. That is all. 

Mr. Horrman. I have one question. He is yielding to me now. 
I offer this clipping in evidence, only because of the newspaper articles 
a year or so old you put in at Denver. I learned that from you. 

Mr. Cuuporr. Stick with me, Mr. Hoffman, and you will learn a 
lot of things. 

Mr. Horrman. That I won’t practice. 

Mr. Cuuporr. Mr. Younger, do you have any questions? 

Mr. Youncer. Only one. I am anxious that we get rather definite 
in regard to the files that are going to be made available. I would 
dislike very much to have this committee leave, then afterward claim 
that the P. G. & E. did not make available their files, when, as a 
matter of fact, they have offered all of them here, so personally I 
would like to see that cleared up to a point where there is no possible 
excuse afterward for this committee or its counsel to say that. the 
P. G. & E. refused to make its files available. 

Mr. Gerves, As far as that is concerned, Mr. Congressman, we 
have those documents in the room, and anyone that wants to look at 
them can look at them. There were some letters written to us by 
counsel for other companies. 

Mr. Youncer. I know the point. 

Mr. Gerves. I did not feel free to release those letters without the 
consent of those counsel, and for that reason our counsel raised this 
matter. 

Mr. Youncer. I think your point is well taken. 
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Mr. Cuuporr. Mr. Gerdes, may I say this to you. I can’t under- 
stand what you are driving at, and I want to clear my mind. 

Are you telling us even though you feel they are privileged, even 
if we want to look at them, you will show them to us anyway and 
waive your privilege? 

Mr. Gerves. If that is the order of this committee. 

Mr. Dorie. Mr. Chairman 

Mr. Cuuporr. I thought we had an agreement. Our agreement 
was this: We were raising a question of law that we may never have 
to refer to, and I said if in the course of the questioning it developed 
that counsel or one of the members of the committee asked for a docu- 
ment and you claim privilege on that particular document, then a 
ruling would be entered. So far nobody has asked for any docu- 
ments, so maybe we are just worrying about something that will 
never happen. 

Mr. Youncer. I want the record to show that there is no question 
but what the records are available to the committee, if they want to 
rule that all documents, privileged and unprivileged, the committee 
is entitled to look at. 

Mr. Doyte. That is perfectly correct. 

Mr. Youncer. I do not want any member of this committee to go to 
the newspapers afterward and say that they were mistreated, or the 
documents were withheld by the P. G. & E. or any other company. 

Mr. Cuuporr. Let’s have the stipulation right now between Mr. 
Doyle and Mr. Lanigan as to exactly what we understand the thing 
to be, and there won’t be any question. 

Mr. Laniean. Could I say what I understand, and then you can 
correct me if Iam wrong. 

As I understand it, you are claiming these documents are privileged 
and should not be seen by the committee, that is, you are not just 
saying go ahead and look at them, boys. You are saying, “Certain 
documents are privileged and we claim that privilege.” 

And unless the committee denies you that claim of privilege, you 
still claim it and do not want the committee or any of its staff or 
members to look at those documents. You stand on your claim; is that 
right? 

Mr. Doyte. That sounds to me, Mr. Lanigan, like a political way 
of stating it. The situation is I was asked to advise the company as 
to the scope of the subpena. That I have undertaken to do. 

I have said that we did not understand the privileged material 
would be called for. We now learn that the chairman himself on 
one other occasion recognized the privilege and today raised doubts 
as to whether the privilege is applicable in congressional committee 
hearings. 

As the matter stands now, the company has been advised that these 
are outside of the scope of the subpena and it is entirely in the chair- 
man’s hands. 

If he wants to rule that privilege doesn’t apply, obviously the docu- 
ments are all available for your scrutiny. If he wants to rule that 
privilege does apply, then these documents are outside of the scope of 
the subpena, or if he wants to say that he is not going to decide the 
question, which is what I understand his position to be, and I commend 
him on it, because I don’t think it is one that ought to be decided by a 
subcommittee chair, then the question is moot. 
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Mr. Cuuporr. I think in the present state of the record the ques- 
tion is moot. 

Mr. Doy1x. I do, too; we quite agree, Mr. Chairman. 

Mr. Younger. There will be no accusations afterward that the files 
were denied. 

Mr. Cuuporr. Mr. Younger, the record speaks for itself. How can 
I possibly deny it, if it is in the record ? 

Mr. Youncer. That is all I wanted. 

Mr. Doy.ez. Is there anything further of this witness, Mr. Chair- 
man ¢ 

Mr. Cuuporr. I haven’t gotten to Mr. Moss yet. Mr. Moss. 

Mr. Horrman. Mr. Chairman, before you proceed to him, the clip- 
ping that I offered—may that be read into the record so I may have 
the paper back ? 

Mr. Cuuporr. I want to make a comment about it, but without ob- 
jection, Mr. Hoffman offers for the record an article that appeared in 
the San Francisco Chronicle on page 21, under date of September 11, 
which is headlined as follows 

Mr. Horrman. I offer it for the record, to correct your statement. 

Mr. Cuuporr. As I understand it, Mr. Jonas said the chairman of 
this committee charged the Pacific Gas & Electric Co. with refusing 
to give preference customers any power under the law, and I presume 
he was quoting this article, and this article doesn’t say a word about 
Pacific Gas & Electric. 

I will read it, if you want. 


FAvorITISM To UTILITES CHARGED—HEARING Set TOMORROW ON 
UNITED States Power PO.ticles 


A congressional subcommittee will open 3 days of hearings here tomorrow into 
asserted favoritism of big private power companies by the Interior Department. 

Chairman Earl Chudoff (Democrat, Pennsylvania) of the House Subcommittee 
on Public Works and Resources said here yesterday : 

“There appears to be a course of conduct, or a pattern on the part of the Inte- 
rior Department since the change of administration to ignore the rights of pref- 
erence customers under the Flood Control Act of 1944. 


“DUMP RATES 


“It appears that pow er is being given at dump rates to private power compa- 
nies,” Chudoff said, “And when the rural electric cooperatives and municipal 
electric systems who are entitled to public power ask for additional kilowatts, 
they are referred to private power companies who offer to sell * * * at a much 
higher rate * * *.” 

At Tuesday and Wednesday’s sessions, the subcommittee will consider com- 
plaints from “northern California municipalities’ which “made repeated re- 
quests to the Interior Department for power and were told that none was avail- 
able,” a subcommittee spokesman said. 

The municipalities were not named. 

The hearing starts at 10 a. m., in room 261 of the main post office, Seventh and 
Mission Streets. 


I don’t see the words “Pacific Gas & Electric” in here, and I don’t 
see how you can even read it in. 

Mr. Jonas. I understand you to say now you had no reference to 
P.G.&E. 

Mr. Cuvuporr. No, I haven’t, and I understand the problem doesn’t 
inure to them, nor do they have this type of problem. There are 
many other private companies where this problem has been brought 
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out numerous times by prference customers who have been com- 
plaining in all of the cities we have been in so far and we will have 
some more tomorrow and Wednesday. 

Mr. Jonas. May I make a statement? 

Mr. Cuvporr. Not concerning the Pacific Gas & Electric; isn’t that 
right? 

Mr. Jonas. May I say I may have used the wrong choice of lan- 
guage if I said the statement referred to Pacific Gas & Electric. 
I just assumed from the article that you had reference to P. G. & E.., 
but if you didn’t intend any reference I withdraw any inference 
that you did so, because I wouldn't want to misquote you. 

Mr. Cuvuporr. That phase of the hearings will be held on Tuesday 
and Wednesday, in which other co-ops and municipal electrics will 
be in here to tell their story. 

Mr. Jonas. I should have said then that the chairman of the sub- 
committee was quoted in the press as having said that some private 
utilities were acquiring power at dump r ates and should have asked 
the witness then if his company was included. 

Mr. Cuuporr. For orderly procedure we kept Pacific Gas & Electric 
questions for today only, and it only involved who wrote the regula- 
tions that were ¢ hanged which were developed in Washington through 
Geissinger and Davis’ testimony. 

Finally we asked Mr. Kruse to come to Washington. He couldn’t 
come in and we came to San Francisco, and that is the only thing 
we are interested in as far as the Pacific Gas & Electric is concerned. 

Mr. Horrman. Let me ask you this, Mr. Chairman: Is the import 
of what you intended to convey that, in the Interior Department, there 
was some kind of dirty work at the crossroads with reference to this? 

Mr. Cuvporr. I don’t want to say there was dirty work. I say 
that their interpretation is wrong as far as the Flood Control Act is 
concerned. Either it is wrong or they are ignoring it. That is what 
I have said. I said it before and Is say it again right now. 

Mr. Gerpes. Mr. Chairman, I am advised by one of my associates 
that I possibly gave a wrong figure here. I stated that the wages and 
salaries amounted in 1954 to $50.994,000. That includes the operating 
payroll. In addition to that there is a construction payroll. I can 
supply that figure later. 

Mr. Cuuporr. You can send it in if you want. Are you through, 
Mr. Jonas? 

Mr. Jonas. Yes. 

Mr. Cuuporr. Mr. Moss? 

Mr. Moss. Mr. Gerdes, in your statement you said that the regula- 
tions which were changed would have required you to agree in advance 
to accept regulations even though they might be outside the statutory 
authority of F the Secretar y to impose them. 

Mr. Gerpes. That was my interpretation of the regulation. 

Mr. Moss. How could you be required to accept regulations outside 
the law? 

Mr. Gerpes. We proposed in order to settle this whole thing—there 
were some customers that needed service, maybe you will remember, 
Congressman Moss—we proposed to settle this whole argument with 
the Secretary by putting a provision in here that the acceptance of this 
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permit shall not prevent the Pacific Gas & Electric Co. from objecting 
to the legality of any condition imposed. 

That wasn’t the wording, but it was the substance of it. Secretary 
Chapman would not accept that provision. 

Mr. Moss. You couldn’t have signed away your legal rights by 
living with the regulation anyway, could you ? 

Mr. Gerpes. That is exactly 

Mr. Moss. Mr. Doyle, I would appreciate, unless Mr. Gerdes directs 
to you a question, that you permit the witness to respond to my in- 
quiries, 

Mr. Gerpes. Yes. What Mr. Doyle was calling to my attention, 
and which I perhaps should point out, is this: That these were not 
just regulations but the Secretary said in order to get a right-of-way 
you must agree and accept the following conditions. 

So if you accepted the right-of-way, you agreed to a lot of things that 
weren’t in the statute and which apparently the Secretary thought he 
could enforce regardless of whether they were in accord with the law 
of 1911 or not. 

Mr. Moss. Well, the regulations would have to be fair and reason- 
able. They couldn’t be just capricious and arbitrary. 

Mr. Gerpes. The argument is, if you accept a regulation whether 
capricious or not, why then you are stuck with it, and the courts, I 
think, have held that in certain cases. 

Mr. Moss. I can’t say what the courts have held in cases. I think I 
qualified it by saying I am not an attorney, but it seemed to me that 
the imposition of some future regulations which might be beyond the 
statutory authority would not, in itself, be illegal. 

Mr. Gerpves. The courts have held some strange things in the last 
10 or 15 years. 

Mr. Moss. There was mention here of this El Paso case being an 
example of the Secretary exceeding his authority. Wasn’t the dif- 
ference in that case that it was an imposition retroactively of conditions 
governing the use of a right-of-way ? 

Mr. Gerprs. I haven’t read that case for 2 or 3 years, but that is 
not my recollection of it. 

Mr. Moss. I think that has been attested to before the committee. 

Mr. Gerves. If so, I just don’t have a very firm clear recollection of 
all the facts of that case. I remember reading it and I know that the 
court upset some regulations that were issued by the Department of 
the Interior. 

Mr. Moss. And I think on the basis that retroactivity would be an 
imposition. There was, however, a case regarding a license issued by 
the Federal Power Commission to Idaho Power where a requirement 
for wheeling was included and that was taken to the courts and the 
right of the Federal Power Commission to impose that requirement 
was upheld. 

Mr. Gerpes. That was upheld by the United States Supreme Court, 
but the Federal Power Act is a very different act than the act of 1911. 

Mr. Moss. Did Judge Bastian in a district court case in the District 
of Columbia, involving, I believe, Secretary Chapman on an Interior 
os partanicelt regulation, hold that the Secretary was acting within his 
rights? 

Mr. Gerves. That is my recollection, but I don’t think that case was 
ever taken up. It was settled or something. 
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Mr. Moss. It wasn’t. I assume that the failure to take it on meant 
there was agreement. 

Mr. Gerves. I think they reached some kind of an agreement there 
and they never took it on, so none of us regarded that as any authority. 

Mr. Moss. I think that it has been generally conceded as the hearings 
have gone along, and I have heard most of them, that the Secretary 
was within his right just as I assume, and I believe I am correct, that 
he is within his right to change or modify the regulations made by his 
predecessor. 

Mr. Gerpes. I think these regulations exceeded the authority of the 
Secretary. I still think that. wre 

Mr. Moss. Of course, that is a matter of opinion. 

Mr. Gerves. That is a lawyer’s opinion. 

Mr. Moss. The Secretary is required, however, under the law to lay 
down the regulations governing the issuance of rights-of-way. 

Mr. Gerves. Yes; the act provides that he should establish by gen- 
eral regulations the matter of the use of rights-of-way. 

Mr. Moss. What was the most objectionable features of all of them 
that were included in these general regulations, objected to by the pri- 
vate utilities?) Which one was the most objectionable? Was it the 
wheeling provision ? 

Mr. Gerves. Well, if you got a group of utility lawyers together 
and asked that question, I think they would answer it differently. 

As far as I was concerned, the most objectionable provision was 
the one that provided that after you got a right-of-way for a transmis- 
sion line, you had to get off of that right-of-way and move your line 
if some other public use required it in the future. 

Mr. Moss. That is a question which is still before the Congress, I 
think, in proposed highway legislation; is it not? 

Mr. Gerpes. It is there in a different form, quite a different form, 
Mr. Congressman. 

Mr. Moss. It still involves the public use of a right-of-way. 

Mr. Gerves. Yes. : 

Mr. Moss. Which would displace the utility at their own expense. 

Mr. Gerpes. Yes, the problem is involved. In one case you are 
occupying the public streets, however, and in the other case you are 
occupying public lands. ; 

Mr. Moss. Well, those publicly held, in any event. 

Mr. Grrves. Yes; and then I think, at least theoretically, probably 
the most objectionable, from my point of view, was the provision 
that you had to agree to any future condition, any future regulation, 
you had to comply with any future regulation that the Secretary 
would issue, regardless of whether it was legal or illegal. 

_ Now that to me was extremely arbitrary, and as a lawyer I felt the 
inclination to contest it as long as I could, because it was wrong. 

Mr. Moss. Well, it would appear to be to the advantage of your 
client and certainly that is what you are supposed to do. 

Mr. Gerves. That is correct. 

Mr. Moss. You also in your statement, commented on most of the 
changes proposed by the group of utilities, which any fairminded 
person would say were noncontroversial. Had you requested some 
of these changes previously . 

Mr. Gerpes. I dont’ believe we had. I think there were things— 
what happened was that when the situation came to proposed regula- 
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tions, then the matter was circulated in the departments of each 
of the companies and their engineers said, “Well, let’s change this 
and let’s change this” because it is hard to get the diagrams in this 
form. Remember these regulations had been in effect for many, many 
years, and many of them had become obsolete, and so when they 
started to change the regulations, why it was natural to say, “Well, 
let’s do a house-cleaning job and get all these little minor things 
corrected.” 

Mr. Moss. You felt as long as you had the opportunity to make a 
suggestion or a recommendation, that it should be for an overall cor- 
recting of any of the things that had developed over the years. 

Mr. Gerpes. Yes; we thought they ought to bring the regulations 
down to date. 

Mr. Moss. This isn’t really a part of the general problem which the 
committee was dealing with, but as long as it has been discussed, 
where do the utilities secure the funds for taxes which they pay? Are 
they included or computed in any way in connection with rates 

Mr. Gerves. Well, there is only one way that we can get money for 
any purpose, and that is from our customers. So we have to get 
money from our customers to pay taxes, to pay wages, to pay interest, 
to pay dividends, to do all of the things that we have to do to render 
service to our public. 

Mr. Moss. Ana that plays a definite part on the rate structure of 
your company. 

Mr. Gerves. All those expenses have to be considered in arriving at 
appropriate rates. 

Mr. Moss. I think when we discuss some of these questions of taxes, 
that it is well for us to have on the record that they are ultimately 
levied on the consumer. 

Mr. Gerpes. I don’t know where the money can come from if it 
doesn’t come 

Mr. Moss. I don’t either. I merely want to point it up here at this 
point. Now on this matter of the engineering problems that you say 
would be encountered in the wheeling. As I recall, the old regula- 
tion required the company to certify as to its excess capacity which 
would be available for wheeling of Government power. 

Mr. Gerpes. I don’t have it too clearly in mind. That is my recol- 
lection, that it was to that general effect. 

Mr. Moss. Wouldn’t it be reasonable to assume that if you certified 
that a certain capacity above your need was available for the trans- 
mission of Government power, that it would not be done in a manner 
which would disrupt your system as to voltages or any of the other 
factors which you mentioned? To efficiently operate the line it 
couldn’t be done that way, could it? 

Mr. Gerpves. I don’t think you can assume anything in a situation 
like that. 

When we wrote our wheeling contract with the United States Bu- 
reau of Reclamation or the Department of the Interior in 1951, our 
contract has elaborate provisions covering all of those situations, cov- 
ering voltage, covering reactive, covering all of the various things 
that have to be considered when you are going to join two sources 
of power. 

Mr. Moss. Wouldn’t you have to meet those engineering problems 
in order to wheel? 
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Mr. Gerpves. Well, you would have to meet them, but the question 
is whether if the Government came in and asked you to do it a certain 
way, we might have to adapt our system to meet the Government's 
requirements or the engineers advise me it might become impossible 
or very expensive to do it. 

Mr. Moss. Wouldn’t that be a rather remote possibility? You are 
going to be using the lines and they take only the excess capacity. 

Mr. Gerpes. I have learned over ‘the years that sometimes the remote 
things happen, so I don’t appraise things on the basis of the remote 
and the likely. 

When I was the head of the legal department I tried to work things 
out so that there wouldn’t be any arguments in the future, whether | 
thought the likelihood was remote or otherwise. 

Mr. Moss. You felt the only really safe way was to get yourself 
out of the picture of having to wheel. 

Mr. Gerpes. That is what I thought. 

Mr. Moss. These are all the questions I have. 

Mr. Youncer. Mr. Chairman, may I inject just one question here? 
In regard to this tax situation, I would like to clear the record on 
that. 

It is your understanding, isn’t it, that all private industry when 
they pay taxes and sell eoods and services to the public, that the public 
in purchasing the goods : and services pay those taxes ? 

Mr. Gerpes. I don’t know where else it can come from. An auto- 
mobile company, the only place that it can get any money is from 
selling automobiles. 

Mr. Youncer. So any attack on the idea that any utility or private 
industry in getting money to pay taxes gets it from the public and 
inferring a criticism of that is an attack upon private business, our 
private- business enter prise system of the United States; isn’t that your 
conception ? 

Mr. Gerpes. I will let Congressman Moss answer that. 

Mr. Youncer. Put it this way, then. If you didn’t pay taxes, the 
cost to the Government that you share would have to be shared by 
others, wouldn’t it? 

Mr. Gerpes. There is no question about it; if we didn’t pay the 
taxes, it would have to be paid by others. 

Mr. Youncer. So that if industry, all industry and private business 
didn’t pay taxes, then somebody, the private people would have to pay 
it or you would have to get the expense of some kind to carry on ail 
these investigations and so forth. 

Mr. Gerves. It would have to come from somewhere. 

Mr. Cuuporr. I am not going to ask you many questions, only a 
couple of things I would like to clear up. First of all, since Mr. 
Moss and Mr. Younger raised the question of taxes, it appears to me 
what you say is true, the taxes come from the ultimate consumer. 
Part of your gross income is paid out in the form of taxes except in 
one case. When you have been lucky to be the recipient of a tax 
amortization cer tificate 

Mr. Gerpes. That is not correct because under tax amortization 
certificate it merely is a deferment of the taxes for a period of time. 

Mr. Cuvporr. I am not so sure. You have it now, maybe 10 years 
from now you won’t have any profits or you won’t have to pay any 
taxes. 
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Mr. Gerpes. Then the Pacific Gas & Electric Co. won’t be in busi- 
ness. If we are not making any profit, we will be out of business. 

Mr. Cuuporr. Or the tax rate may be a little lower. I think that 
you have everything to gain and nothing to lose by a tax amortization 
certificate ; don’t you think that is the case ? 

Mr. Gerpes. I think that Congress, in its wisdom, adopted certain 
provisions for allowing fast amortization as I understand it in order 
to stimulate the construction of certain types of defense facilities, 
and if I may finish, in order to stimulate those it adopted a provision 
whereby you could write off those facilities for tax purposes over a 
5-year period. 

Then after you have written them off, you no longer have a deduc- 
tion to take and you have to start pay ing more taxes than you other- 
wise would, so the net effect of it is to give you a tax deferral only. 

Mr. Cuvporr. I think, Mr. Gerdes, that a tax amortization is an 
indirect subsidization of a corporation. It is a tax-free loan on the 
part of the Government for that period of time. 

Of course, we have heard a lot of arguments the other way, but I 
want to say for one that I think any corporation that gets any tax 
amortization ee they are getting a pretty good “deal, and it 
must benefit them. I don’t think it can hurt them. 

Mr. Gerves. If freedom from taxes is a bad thing, then you might 
investigate the situation of the municipalities and ‘such that pay no 
taxes at all. 

Mr. Cuuporr. Well, I think that any municipal electric or any 
REA or any co-op that gets a loan from the Government, they have 
to pay some interest on that money to the Government. 

Mr. Gerpes. I think it is 2 percent, whereas if we go out and obtain 
money, it averages at least 4.5 percent for all capital. Under present 
market conditions our money might average higher than that. 

Mr. Cuuporr. There is one other question. I would like to sum 
up in my own mind what you and Mr. Kruse have been trying to 
tell us. "Perhaps if we could have gotten a forthright answer from 
the Interior Department, from Mr. Geissinger, we wouldn't have had 
to bother to come all the way to San Francisco and ask you all these 
questions about this situation. 

Everything was hidden from us until we finally got Mr. Davis in 
our hearings and he told us where they came from. Of course, he 
didn’t know that these changes in regulations according to his testi- 
mony were by a group of utilities. He was under the impression 
that the P. G. & E. had written these proposed changes in the regula- 
tion, but Iam very glad that you told us that it wasn yi only P. G. & E. 
that were suggesting these changes, but there were Rocky Mountain 
Electrics and some others, at least 12 or 14 companies that sat down 
with their counsel and said, “These are the things we don’t like, and 
these are the things we are going to ask the Secretary of the Interior 
todo.” 

And I think the record will show that 10 changes were made 
verbatim in the regulations in accordance with the recommendations 
* the private utilities, that 3 changes were proposed but not accepted 

by the Department of the Interior, and 1 change was made by the 
Department of the Interior without any suggestion at all. I think 
that is what the record will show. 


= 
but 
dlov 
for 
h 
tall 
kno 
thi 
h 
plet 
tod 
) 
we | 
) 
stal 
ing: 

N 
sho 

L 
De} 
pos 


and 


sug 
the) 


com 


M 





CERTAIN ACTIVITIES REGARDING POWER 453 


So this wasn’t the P. G. & E.’s idea to write the change in regulation, 
but it was an idea made by 12 or 14 companies in the West who sat 
down and wrote these proposed changes which were adopted word 
for word in 10 places; is that right? 

Mr. Gerves. I am not going to answer that question because it con- 
tains a recital of a great many facts in this record, some of which I 
know are correct, some of which I would quarrel with, and I don’t 
think I should be asked to answer that question. 

Mr. Cuuporr. One thing is for sure, P. G. & E. doesn’t want com- 
plete credit for writing any of these proposed changes. They want 
to divide it with the other companies in the West. 

Mr. Gerpes. The fact is that we just didn’t do it, that is all, and 
we have come here to tell you. 

Mr. Cuuporr. I am very glad you did that because this thing 
started out very mysteriously, and we have been able by these hear- 
ings to clear the thing up. 

Now let me ask you one other question. I want to ask it in a very 
short and direct manner and I will try to choose my words. 

Do you know—and if you don’t know, tell me—whether or not the 
Department of the Interior, when they were considering the pro- 
posed changes in the regulations, invited any of the REA’s ‘and co-ops 
and munic ipal electrics that might be affected by them to also et 
suggestions as far as changes were concerned either for them or against 
them ¢ 

Mr. Gerves. I haven’t the slightest idea. 

Mr. Cuvuporr. Mr. Lanigan ¢ 

Mr. Jonas. I have two questions. 

Mr. Cuuporr. We are going to give everybody a chance to ask any- 
thing they want. Mr. Lanigan ? 

Mr. Lanican. Could you give us the total amount of tax-amortiza- 
tion certificates that have been obtained by Pacific Gas & Electric Co. ¢ 

Mr. Gerpes. I don’t have the figure in mind. 

Mr. Lanican. Could you give it to us within a few million dollars? 

Mr. Gerpes. I would be guessing, and I just don’t want to guess. 

Mr. Cuuporr. I guess you can get it for us. 

Mr. Gerves. I can get it. 

Mr. Lanican. Has the Pacific Gas & Electric Co. made any study 
in the company itself of the benefits accruing to it through these tax- 
amortization certificates / 

Mr. Gerpves. We made studies, of course. 

Mr. Lanigan. Could you supply the committee with the figures 
showing the total amount of tax-amortization certificates and what 
the estimated benefits to the company are? 

Mr. Gerpes. We will supply the information as to what these are. 
The law prescribes what the benefits are. 

Mr. Lanican. You say you have made studies of what the benefits 
are ¢ 

Mr. Gerpes. That’s correct. 

Mr. Lanican. Do you have objection to supplying them? 

Mr. Gerpes. Yes; I think it isa matter for interpretation of the iaw. 
Anyone can compute those. Our internal studies are not something 
for us to reveal here. I believe I have read various letters that have 
come from time to time from our treasurer’s office. 

Mr. Jonas. Mr. Chairman, may I inquire of Mr. Lanigan? 
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Mr. Cuuporr. Yes. 

Mr. Jonas. I beg your pardon for interrupting him, but do I under- 
stand you propose to ask the witness to produce information indicat-~ 
ing the amount of tax-amortization certificates the company has? 

Mr. Lanican. That was one of my questions. 

Mr. Jonas. Why do we have to ask that ? 

Mr. Cuuporr. I couldn’t understand any purpose anyway, but since 
Mr. Younger opened it up I thought we might as well keep the record 
straight. 

Mr. Jonas. I don’t think we have any authority to ask for that. 

Mr. Cuvporr. I want to say this to you, Mr. Jonas. I don’t think 
it is necessary for our purpose, but since Mr. Younger brought up the 
question of taxes, and so forth, I thought we might keep everything 
straight, but I certainly will instruct counsel not to se that infor- 
mation. 

Mr. Youncer. Mr. Chairman, may I clear the record? I did not 
bring up the question of taxation. 

Mr. Horrman. Mr. Moss brought that up. 

Mr. Moss. Does the gentleman have the floor? 

Mr. Jonas. If so, I yield. 

Mr. Moss. I just wanted to make it clear I did not bring up the taxes 
initially. 

Mr. Jonas. I did. I asked a question, and I don’t object 

Mr. Crruporr. I don’t think it is vital to our hearings, I don’t think 
it is vital to our investigation. I think we can do without it, but I 
thought just in case you wanted everything in one piece it would be 
well to have it. 

Mr. Jonas. There are a lot of corporations in the country that enjoy 
these certificates. I imagine the information is available somewhere in 
reports, but I don’t know that we ought to inquire. 

Mr. Youncer. The record is all in Washington. I don’t know why 
this committee should take up the time. 

Mr. Cuuporr. Mr. Jonas, I want to say this to you. I think this 
question has been studied by the Treasury Department, and only 
within the last month or so the Secretary of the Treasury has elemin- 
ated tax amortization certificates. 

Mr. Jonas. I understand that. 

Mr. Horrman. That is due to the prosperity we are enjoying now 
under the Eisenhower administration. 

Mr. Cuuporr. I am glad you are enjoying it. 

Mr. Horrman. I enjoy everything. 

Mr. Lanican. I just wanted the information to get a complete 
record, since the question of taxes had come up. 

Mr. Cuvporr. I will instruct counsel not to press for that informa- 
tion. I don’t think it is important. 

Mr. Gerves. I think you will find in the proper Department—I 
don’t know what it is—in Washington which has it all with regard to 
all the companies in the country. 

Mr. Cuuporr. I think it is public record too. 

Mr. Gerpes. A matter of public record. 

Mr. Doytx. Mr. Chairman, may I be heard ? 

Mr. Cuuporr. Unless you have something to contribute on this 
point, I thought I would give the Congressmen a chance to complete 
their questions. 
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Mr. Dortr. May I say in the interest of fidelity to the record, 
understood the Chairman to say Mr. Davis had testified that he 
thought these were prepared by the P. G. & E., and he did not know 
they were prepared by Western companies. 

Now, I am reading, Mr. Chairman, from the bottom of page 474 
of the transcript at Washington, the testimony of Clarence Davis: 


I asked Herman Kruse, whom I had known for a long time, if he would get 
me a statement of the present views of the people who had appeared at that 
hearing. 

That is the hearing in 1949 before Mastin White. 
Mr. Kruse did that, and I think this is the document he gave to me. 
And then again two pages later: 


Of course I knew Mr. Kruse and I said to him as I have told you “I wish 
you would get for me the views of the companies as to their present thinking 
about these regulations.” 

That is Mr. Under Secretary Davis’ testimony on that subject. 

Mr. Cuuporr. It is clear from the testimony we got today P. G. & E. 
wasn’t solely responsible for these regulations. The new regulations 
were written by a number of power companies who met together 
and wrote the regulations and sent them to Washington for approval 
and 10 were approved. 

Mr. Doyte. Indeed, sir, that is correct. I simply wanted to point 
out Mr. Davis knew that at that time. 

Mr. Cuuporr. Do you have any questions, Mr. Knox? 

Mr. Lanican. I have 1 or 2 others, 

Mr. Cuuporr. I thought you were through. 

Mr. Lanican. You mentioned the service area of the Pacific Gas 
& Electric Co. as being northern California and into central Cali- 
fornia, is that correct ? 

Mr. Gerpes. Generally, it runs from a po.nt in the south about 20 
miles north of Santa Barbara over to a point a few miles below 
Bakersfield, and from those southerly limits it runs generally through 

California to about 75 miles north of Eureka on the coast side to 
generally in the area of the Pitt River, and somewhat this side of 
Mount Shasta on the inland side. In that general area there are 
other agencies that distribute power. 

Mr. LanicaNn. Has it been the policy of the company to the extent 
that it could feasibly do so, to absorb the other privately owned 
utility companies within the service area ? 

Mr. Gerpves. Over the years the Pacific Gas & Electric Co. has ab- 
sorbed many other companies, and in doing so it has affected econ- 
omies that are very large in amount and those economies have been 
passed on to the rate payers in the form of lower rates. 

Mr. Laniaan. I was just wondering, I notice in your 1954 report 
you state that you had taken over the Coast Counties Gas & Electric 
Co. and stated— 

Our interest in acquiring this property had extended over a period of years. 


So you actually want to go out and take the various companies in 
this area and unite them into the P. G. & E. system, is that right? 

Mr. Gerpes. We believe the interest of the customers of the area is 
served vastly greater by having a single integrated system serving 
the area rather than a lot of separate companies. 





456 CERTAIN ACTIVITIES REGARDING POWER 


Mr. Lanican. I take it you believe the interests of the Pacific Gas 
& Electric Co. are likewise served. 

Mr. Gerpves. The interests of Pacific Gas & Electric Co. are likewise 
served. In that connection may I point out that our rates, whether 
we are serving one small area or a large area, are all subject to regula- 
tion by the California commission. 

Mr. Lantcan. I have one question for Mr. Doyle, and it has me a 
little puzzled. Maybe we can work it out here. It relates to these 
documents of the privileged classification. 

Assuming that the privilege exists, and it is not being overruled, 
there still exists one problem I am rather puzzled how the committee 
should handle, and that is there éan be disagreement even when the 
privilege exists, as to whether a particular document is privileged. 

For example, every communication between a client and an attorney 
or every action taken by the law department is not per se privileged, 
every document they have could relate to asking of and getting legal 
advice. On the other hand, there may be cases ‘where one person will 
say a particular document is in a privileged classification and another 
person would say it is not. I think that has come up a number of 
times in various courts. 

Now, in recent decisions on the subject, the courts in England have 
held that the judge can look at a document for the purpose of de- 
termining whether or not it is privileged, and he can make a ruling 
on it. As I see it you have just said the various documents are 
privileged. 

How can we know whether or not the chairman of the committee 
would agree? There might be documents the committee unanimously 
would feel are not privileged, but they are covered with a sheet of 
paper, and if we don’t at least look at them in that preliminary sense, 
how could that question be raised ? 

Mr. Doytx. We will let your chairman and the committee deter- 
mine what you want to do about that, Mr. Chairman. 

Mr. Cuuporr. Mr. Lanigan, so far we haven’t reached that point, 
and as I say, let’s worry about that bridge when we come to it. Then 
we will see whether we can get across it. 

It may be the question will never be raised, and if it is raised, we 
will call a meeting of the committee. 

Mr. LANIGAN. We have this problem, Mr. Chairman. We don’t 
know what is in the covered documents, so the question can’t be raised. 

Mr. Cuvporr. Mr. Lanigan, do you feel there are documents you are 
going to want to look at that they won’t show you? 

Mr. LantGan. T don’t know. 

Mr. Cuuporr. They may agree to show you anything you want to 
see. Mr. Doyle has said he would show you anything. 

Mr. Doytr. The position is adequately stated on the record. 

Mr. Cuvuporr. I just think the questioning this afternon hasn’t 
raised the question of privilege, and I don’t think Mr. Gerdes has 
or Mr. Kruse has. 

Since the matter is moot, I don’t think we ought to rule at the pres- 
ent time that might happen in the future. I think that the courts are 
pretty solid in their holdings that there has to be a legal question before 
the court, except in certain jurisdictions having a declaratory judgment 
act where they may take jurisdiction on a hypothetical case where 
the declaratory judgment is the law of the State. 
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Mr. Jonas. Mr. Chairman, may I say I don’t think the hearing 
today or prior hearings on this subject have indicated there is any real 
need for this committee to look into those letters. The answers by the 
witnesses here today have been frank, and they have tendered all of 
their documents. 

Mr. Cuvuporr. Mr. Jonas, there is only one question in my mind 
where it could possibly come up. The witnesses have testified that 
there is nothing in writing whatsoever concerning the transmission 
in writing of these regulations other than the writing of the regula- 
tions themselves. There is no transmission document that went with 
the former anonymous document, I won't say the present anonymous 
document. It might be that the staff might want to look at the records 
to look through and find whether there actually is a transmission letter 
with it, and that is the only place in my mind, without thinking about 
it very carefully and without reading the record and studying it, that 
1 think it would be raised. 

Mr. Doytr. Mr. Chairman, a letter was produced between Mr. Geis- 
singer and the law department of the Pacific Gas & Electric Co., and 
Mr. Lanigan has seen that. He examined that letter last Saturday. 

Mr. Lantean. That’s right. That letter is not one of those marked. 
That was where they discussed the question of the regulation which 
the P. G. & E. wished changed and which the Interior Department 
would not change. I hada question on that. 

Mr. Dorie. That is the only communication in the files between the 
Interior Department or any of its officials or representatives and this 
company so far as I am able to determine. 

Mr. Jonas. As I understood the chairman, he thought there might 
be a letter from, for example, Idaho Power Co. transmitting og docn- 
ment, this memorandum to you, that he might want to look : 

T don’t think you had any letter to the Interior Dep: senaial “because 
the evidence indicates that the memorandum was carried manually 
by Mr. Kruse. 

Mr. Cuvcporr. And given to Mr. Davis. Of course, I don’t think we 
should worry about the problem until we really have a dis spute about it. 

I don’t want to overrule my counsel if he feels he couldn't possibly 
accept that recommendation. I certainly will go along with him, be- 
cause he certainly has studied this thing much more than T have. 

Mr. Lanican. It is a question of just not knowing if we can accept 
the record as it exists. 

Mr. Cuvuporr. I am advised that there might be a possible argument 
from you in your capacity as a director and officer of the Pacific Gas & 
Electric Co. as to just exactly where your authority as counsel stops 
and your action in your capacity as a director begins. 

Mr. Gerpes. That has been solved for the future because I am 
no longer general counsel, so we won't have that. 

Mr. Cuvporr. I think the precedents are pretty clear on that. 
Once you become a director, you can’t rest on any privilege as counsel. 

Mr. Gerves. I am not asserting any privilege as counsel. It was 
the lawyers working with me that handled it. 

Mr. Cucporr. Of course, it all boils down to the question of having 
agreed to take the stand and be heard, you might waive any rights 
you have under the law. Of course, that is for the courts to decide. 

Mr. Gerpes. That is a very hazardous suggestion. After this if 
that is true, why it is a pretty hazardous thing to volunteer to be a 
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witness before a committee of Congress, if you waive all your con- 
stitutional rights as a result of that. 

Mr. Cuvuporr. I know of no precedent for it. 

Mr. Gerves. I hope there isn’t any. 

Mr. Horrman. Oh, there are some where you voluntarily appear 
as a witness in a judicial proceeding. 

Mr. Cuvporr. I would like to get a stipulation of counsel if we can 
agree to it, so that we won’t have any further arguments, but if we do, 
we will have to have a meeting of the committee and have a ruling on it. 

Mr. Horrman. May I ask you now in view of counsel’s state- 
ment———- 

Mr. Cuuporr. I am trying to be fair about this thing, Mr. Hoffman. 

Mr. Horrman. I know you are. You made a ruling and counsel 
seemed to disagree. You want to look through all of these com- 
munications between the attorneys and the officers of the company 
in order to learn what? Just what is it you want? 

Mr. Lanican. I would say this: First of all, I would suggest that 
I personally not look through them, but that 1 or 2 or all of the 
committee members look at some of them to determine—— 

Mr. Horrman. To determine what? 

Mr. Lanican. To determine just to what extent the various com- 
panies particiapted and who did what. 

Mr. Horrman. You mean in the change in the regulations ? 

Mr. Lanican. Yes. 

Mr. Horrman. What difference does it make whether they all did 
or just one of them did ? 

Mr. Lanigan. I think we want to know that and know the interest 
of the company. 

For example, we had testimony that the Idaho Power Co. was very 
reluctant to wheel, and we had recent indications from the Interior 
Department of difficulties with the Montana Power Co., so one of 
the problems I think is to what extent the companies who were actu- 
ally interested in the problem influenced the change in the regulations. 

Mr. Horrman. You don’t mean influenced a change, you mean con- 
tributed to the suggested change. You don’t mean that they in- 
fluenced the Department, do you? 

Mr. Lanican. No; I think I mean influenced. 

Mr. Horrman. Influenced them ? 

Mr. Lanican. I think that would be the word. 

Mr. Horrman. By other than this document ? 

Mr. Lantean. Through this document. 

Mr. Horrman. As long as their names weren’t on it, I can’t see it. 
Now, if I want an endorsement for the next election, Ike might write 
one, but unless he put his name on it, it wouldn’t be any good to me. 

Mr. Cuvuporr. Mr. Hoffman, that is what we are trying to find out. 
We can’t find out who was responsible. Pacific Gas & Electric said 
they didn’t care anything about wheeling, I think that is what you 
said. “We had objections to other parts, we didn’t press for that, but 
Idaho Power Co. objected to wheeling and Montana objected to 
wheeling,” and we want to find out just how strong these objections 
are and who was responsible for the changes and why they were 
changed. 

Mr. Gerpes. I don’t want it understood we didn’t care about wheel- 
ing. Asa matter of principle I thought it was bad and I opposed it. 
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Mr. Cuuporr. But that wasn’t your principal objection ? 

Mr. Gerpes. That wasn’t the principal objection. 

Mr. Cuuporr. You could have lived with the wheeling provisions. 

Mr. Grerpes. It wouldn’t have hurt us. 

Mr. Horrman. I understood the chairman to say a while ago that 
counsel had spent some time, not sufficient time, but some time in 
obtaining the legal authorities and in presenting a brief to the 
chairman. 

Mr. Cuuporr. It was a rough brief. 

Mr. Horrman. May I have a copy of that? 

Mr. Cuuporr. We will be glad to give you a copy of it. It is all 
scribbled. 

Mr. Horrman. Just what you have. 

Mr. Cuvporr. \, e will make a copy for you. 

Mr. Horrman. Thank you. Is that all? I havea couple of ques- 
tions here. Isitmyturn? I want to wait until everybody is through. 

Mr. Cuuporr. I wonder if we could come to this stipulation, Mr. 
Doyle. That either you or somebody associated or assisting you could 
meet with the committee staff and allow our committee staff ‘by agree- 
ment to go over these documents together with counsel. 

I will agree that nothing in those documents will be made public 
until we resolve ourselves down to a legal point that has to be resolved 
by the committee. 

Mr. Dorie. You mean you just want to encroach a little way on the 
privilege but not all the way; is that the idea ? 

Mr. Cuvoorr. Let me finish. And also if, as, and when it becomes 
necessary to make a ruling, that the committee will meet in executive 
session. 

That means none of the public will be admitted nor will the press 
be admitted, for the purpose of hearing legal arguments and deciding 
the legal question. 

Mr. Doyte. Mr. Chairman, I am inclined to leave this right in your 
hands on the basis of the position we have taken here today, and we 
will abide by whatever ruling the chairman and the committee make 
about this. That is the way I would like to leave it. 

Mr. Cuuporr. I want to say this, Mr. Doyle. I have tried to be 
very fair in this thing. 

Mr. Doytez. I think you have been on this subject. As a lawyer I 
think you understand the problem. 

Mr. Cuvporr. I would say to you if there was a case available that 

said to me the question of privilege could be raised before a con- 
gressional committee, I would rule definitely it could be raised and 
that it would end it. I think we ought to get the question decided. 

Mr. Doyte. I will leave it in your hands, Mr. Chairman, and we 
will follow your direction about it. 

Mr. Cuuporr. All right, now do you have some questions? 

Mr. Horrman. Yes; I had one. Something was said here about the 
municipalities. You said they don’t pay any tax. 

Mr. Gerves. None that I know of. 

Mr. Horrman. Where do they get the money then, from the con- 
sumers, their customers ? 

Mr. Gerves. That’s right. 
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Mr. Horrman. But they don’t pay any tax to the Federal Govern- 
ment ¢ 

Mr. Gervrs. They pay no tax to the State or any of its agencies or 
the Federal Government so far as I know. 

Mr. Horrman. I understood it was agreed by somebody here that 
the money that you get, for example, did get, as counsel, or as director, 
is paid in by some ‘body ‘that uses electric ity ? 

Mr. Gerpes. That’s right. 

Mr. Horrman. Where the REA gets money, and some of these other 
Government agencies, and money they get to send us out here, where 
does that come from, do you know ? 

Mr. Grrves. I guess it comes from the customers of the REA. 

Mr. Cuvporr. He misunderstood your question. 

Mr. Gerves. Will you state the question again? What was it ? 

Mr. Horrman. The money that the Federal Government. contrib- 
utes to help anything, irrigation or the REA or to send the committee 
out here, to pay my hotel bill, where does that money come from ? 

Mr. Gerves. It comes from the taxpayers. 

Mr. Horrman. You think so? 

Mr. Gerpes. Doesn’t it? 

Mr. Horrman. Someone said the other day—that’s all right, I will 
waive the rest of it. 

Mr. Cuvuporr. Mr. Knox. 

Mr. Knox. Apparently Mr. Hoffman has been reading my mind. 

Mr. Horrman. Not all of it. 

Mr. Knox. Mr. Gerdes, I understood you to say that your company 
paid $54 million in Federal income tax; is that right? 

Mr. Gerves. In 1954. 

Mr. Youncer. 104. 

Mr. Gerpes. $54 million in Federal income taxes and the total pay- 
ment in round figures was 104. 

Mr. Knox. $54 million. This money was paid into the Federal 
Treasury and the Congress has it at their disposal to be appropriated 
for the operation of Government, whether it be to construct a hydro- 
electric plant or any other project for reclamation, in direct compe- 
tition with your industry. 

Mr. Gerves. That is correct, and in many cases that is what it does. 

Mr. Knox. And we have heard so much about the little people. In 
your opinion what will happen to this great Nation of ours if the 
Government is going to continue to become a competitor of private 
industry? Who is going to pay for the operation of Government if 
business is going to be absorbed by Government; is that the little 
people? 

Mr. Gerves. Of course what you are speaking of is: If the Gov- 
ernment ever absorbs the power industry, it is going to absorb other 
industries, and whenever that happens you have the socialistic state. 

I don’t know what these little people are that you speak of. As I 
understand it we have citizens of the United States, and they all have 
equal rights and an equal opportunity. 

Mr. Knox. When I speak of little people, of course naturally I am 
speaking of the person that is working for a salary or a wage, whether 
it be for the Government or some private industry. 
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Now those will be the people that would have to absorb the shock 
of paying the necessary funds into the Federal Treasury in order to 
have this country become a socialistic nation, is that not right ? 

Mr. Gerpes. That is correct, but I get confused about this figure of 
little people. I worked my way through school, and I suppose I was 
a little person at that time. As I worked my way up in the Pacific 
Gas & Electric Co. I don’t know whether I have changed my status 
as a little person or not. Iam confused about that. 

Mr. Kwox. I don’t believe you are, Mr. Gerdes. You are a part of 
a corporation. It is the corporation that pays the tax; is it not? 

Mr. Gerpes. That is correct. 

Mr. Knox. You pay a tax upon the receipts that you receive for 
the services which you have rendered, but you do not pay the corpor- 
ation tax. 

The corporation pays it, so if you take the corporation out, natur- 
ally then the people who are remaining on the level that is working 
for the Government, you would be working for the Government or a 
farmer or someone that was independent and operating his own busi- 
ness, they would be the people that would have to pay the tax money 
in order to build the necessary dams or rubber plants or whatever it 
happens to be. 

We have just taken the Government out of business as far as the 
rubber plants are concerned. Why did we do it? We did it because 
we did not believe that it was right for the Government to be in busi- 
ness in direct competition with private industry. 

The Government sold the plants for some $10 million more than 
what they actually cost. In other words, there was a profit to the 
Government of $10 million. 

Now those rubber plants are owned by private industry. There- 
fore that private industry is going to come into being and start to pay 
their just share of the taxload according to their earnings to the 
Federal Government. 

I am a firm believer in private industry having an opportunity to 
survive and do the job which the American people want it to do. 

Now I have no objections to any municipality if the taxpayers with- 
in the area should desire to own their own munic ipally owned plants, 
because they are people that will have to pay for it. But to extend it 
beyond the boundaries I am opposed to it, I definitely am. 

However, if a municipality has that desire to bring to their people 
what they call cheap power but through a medium of taxation in 
order to receive it, sure on one hand they receive cheap power but on 
the overall they must pay for that complete operation and for the 
construction of the plant. 

I certainly feel from the testimony that has been given here today 
that many things have been brought to light that were somewhat 
questionable in my mind. I believe Mr. Kruse, who has been in the 
limelight as far as these investigations are concerned, has proven to 
me to be a very honorable gentleman and has worked himself up the 
ladder in your company, and in order to do so you must have had all 
the confidence in the world in him. I believe he has been a faithful 
servant. 

When the Government requested information from him he re- 
quested from his superiors the information and delivered it. I believe 
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that is the free American way and one under which we will forever 
survive, as long as the Government is willing to listen to the testimony 
and to the problems which affect the industry of our Nation. a 

You yourself I believe have contributed greatly to this investigation 
and will bring about the answers to many of the questions that were 
involved as far as I am concerned. The question of the privileged 
communications is one that I am unable to speak with any knowledge 
on or authority because I am not an attorney, but I do not believe that 
this committee should usurp the powers that have never been dele- 
gated to them and that have been a matter of ethics as far as our courts 
are concerned in this Nation. 

That is all. 

Mr. Horrman. Will you yield so I may supplement your statement 
with the statement that the Department of Defense—and you may 
be interested in this—under the instruction of the administration, gen- 
erally, has put 141 enterprises in which the Government was engaged, 
that it was carrying on in competition with private business, has put 
them out of business. We are making some progress along the lines 
suggested by Mr. Knox. 

Mr. Cuuporr. Now is everybody through? Do you want to make 
a statement, too, Mr. Jonas ? 

Mr. Jonas, if you have any questions will you ask them promptly 
and let’s try to get through. 

Mr. Jonas. May I make sort of a statement ? 

Mr. Cuuporr. Yes; I guess everybody better. 

Mr. Horrman. The chairman usually concludes, so get yours in 
first. 

Mr. Jonas. I would like to take issue with the chairman of the 
subcommittee in the statement he made just a few minutes ago to the 
effect that this hearing in San Francisco would not have been neces- 
sary if the Department of the Interior had been forthright in their 
answers to questions. 

That is not the way I understand the record. My recollection is 
that the only time we ever had Mr. Davis, Clarence Davis, the Assist- 
ant Secretary of the Interior, before the committee he very frankly, 
very clearly, very forthrightly stated all of the facts with respect to 
this memorandum. 

He stated that he asked Mr. Kruse to obtain the views of the com- 
panies that had participated in the formal conference and that Mr. 
Kruse came back and handed him this memorandum which he in turn 
delivered to Mr. Geissinger. 

Now that has been the substance of the testimony here today, and I 
don’t think it is fair for the chairman of this subcommittee to say 
that the Department of the Interior was less than candid or frank 
or forthright in the testimony produced before the subcommittee by 
Mr. Davis. 

I also think that Mr. Kruse deserves an apology from somebody for 
statements that have been issued probably heaping criticism upon 
him before he had an opportunity to testify and give his side of the 
story. 

Mr, Horrman. I want to be recorded as in accord with that. 

Mr. Jonas. I am a firm believer in fair play. I don’t think any 
member of an investigating committee should prejudge the subject 
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matter under investigation before all of the testimony is in, and I 
really think too many statements have been issued by perhaps the 
various members of the subcommittee. 

I haven’t issued any formal ones, but I have answered questions 
asked by newspaper reporters, provoked because of statements made 
by other members of the subcommittee. 

I think it would be better if we all had refrained from issuing state- 
ments denouncing anybody until they had been given an opportunity 
to tell their story. I think that is the American way and it is in 
accordance with my concept of the way justice and fair treatment 
ought to be administered by the courts or congressional committees. 

And so far as I am able to judge, Mr. Kruse and Mr. Gerdes today 
have made very frank and forthright statements about their connec- 
tion with these regulations, and I would like to compliment them on 
their testimony before the committee. 

Mr. Cuuporr. Mr. Moss, do you have a statement’? ‘This seems to 
be the day for making statements, and I would not want you to be left 
out ¢ 

Mr. Moss. Mr. Chairman, I might be very brief and summarize my 
views. I have no statements, no apologies, and no regrets. 

Mr. Cuvuporr. Mr. Younger, do you want to say something ? 

Mr. Youncer. I have said all that I want to say. 

Mr. Cuuporr. As has been my usual practice, I am going to make a 
very short concluding statement on this phase of the problem. Of 
course, we will go into another phase tomorrow at our hearings. 

I want to say ‘that I believe the hearings in the matter of the ch: anges 
in the Department of Interior regulations has shown that most of the 
changes, including the important deletion of the wheeling provisions, 
were ‘adopted by the Department of the Interior as written by —— 
for various western utilities, and that the changes were delive red by : 
employee of the P. G. & E. in the form of an anonymous document. 

No letter or other correspondence which could identify the source 
of the document was written. The Under Secretary or Secretary, 
through his agents, privately asked the utilities for the changes and 
did not give the public, the Federal power customers, or even the offi 
cials of the Department who handled power matters an opportunity to 
comment and consider these changes. 

One can hardly blame the private power companies for taking ad 

vantage of this opportunity. In fact it was almost their duty to do so. 

However, the Department seems to have been overly anxious to get 
the views of the companies and adopt them without giving any oppor- 
tunity to the other groups affected to be heard. 

And with that I will adjourn the meeting until 10 o’clock tomorrow 
morning. This concludes the hearings on the change in the regu 
lations. 

(Thereupon, at 4:45 p. m., the subcommittee recessed to reconvene 
at 10 a. m., Tuesday, September 13, 1955, on another subject matter.) 
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